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Re:  South Carolinav. North Carolina, No. 138, Original:
South Carolina's Eleventh Progress Report

Dear Special Master Myles:

In advance of the telephonic hearing scheduled for Thursday, February 5, 2009, we
respectfully submit South Carolina's eleventh progress report concerning events that have
occurred since the last progress report dated January 7, 2009.

Document discovery is ongoing. South Carolina made its third and fourth productions of
documents on January 16, 2009, and February 2, 2009, respectively. The party States have
exchanged proposals for search terms to be used in processing electronic documents, met and
conferred multiple times, and appear to be near agreement on their respective search-term
proposals. South Carolina received additional documents from Duke on January 9, 2009, and a
second round of production from Charlotte on February 2,2009. South Carolina also received a
first round of production from Catawba River Water Supply Project on February 3,2009.

At the direction of the Special Master in December's status conference, South Carolina
has again met and conferred with North Carolina and the proposed intervenors to discuss the
bifurcation issues identified by the Special Master and develop a consensus statement of the
issues. Despite extensive, hours-long meet-and-confer sessions, the discussions resulted earlier
today in an impasse requiring separate filings. Accordingly, South Carolina submits its proposed
statement of the general issues to be decided in each phase.

South Carolinarecognizes that various sub-issues may (or may not) arise subsequently in
the litigation, whether on summary judgment or in the context of amotion to compel discovery
or for aprotective order. The extensive discussions among counsel provided a useful preview of
various theories that the party States and proposed intervenors might seek to develop in
discovery. South Carolina submits that a further refinement of topics to be addressed in Phase |
should await further factual development and that the Special Master need not decide at this time
- inthe absence of any specific factual presentation or legal context - the relevance of any such
sub-issues. The Special Master's previous statements that contention interrogatories may be
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propounded in due course to provide amore elaborate statement of the parties' positions also
provides a useful tool to provide appropriate notice oflitigation positions. Accordingly, the
articulation of the issues set forth here is intended both to serve as ageneral framework
governing discovery and to be without prejudice to any party's rights as the case proceeds.

Respectfully submitted,
David C. Frederick

Special Counsel to the
Sate of South Carolina

Enclosure: South Carolina's Statement of | ssues
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Issue 1.

‘%

Issue 2.

Issue 3.

South Carolina's Statement of | ssues

Whether South Carolinahas shown "by clear and convincing evidence some real
and substantial injury or damage" caused by water uses in North Carolina, Idaho
v. Oregon, 462 U.S. 1017, 1027 (1983) (citing, inter alia, Colorado v. New
Mexico, 459 U.S. 176, 187 n.13 (1982)), as that standard has been articulated and
applied by the Court in its equitable apportionment jurisprudence.*

If South Carolinaprevails with respect to Issue 1, whether North Carolina

can demonstrate by clear and convincing evidence that benefits to North Carolina
from existing water uses in North Carolina outweigh the substantial injury or
damage, or harm of a serious magnitude, to South Carolina's present water uses.

If South Carolinaprevails with respect to Issue 2, how the waters of the Catawba
River should be equitably apportioned between North Carolinaand South
Carolinabased on the Court's balancing of the relevant equitable apportionment
factors, including but not necessarily limited to "physical and climatic conditions,
the consumptive use of water in the several sections of the river, the character and
rate of return flows, the extent of established uses, the availability of storage
water, the practical effect of wasteful uses on downstream areas, the damage to
upstream areas as compared to the benefits to downstream areas if alimitationis
imposed on the former," Nebraska v. Wyoming, 325 U.S. 589,618 (1945), and
"reasonable conservation measures in both states,” Colorado v. New Mexico,

459 U.S. 176, 190 (1982); Colorado v. New Mexico, 467 U.S. 310, 317 (1984).

* North Carolina has asserted that a showing of "specific" harm from "specific" uses must be demonstrated for
South Carolinato prevail in the lawsuit. South Carolina respectfully disagrees that this Court's cases articulate such
a standard and submits that it is unnecessary for the Special Master to resolve this issue at this time. Both sides are
on notice of the other's positions, and this issue can be more completely briefed and argued at the summary
judgment phase with a full factual presentation. Any effort at this time to resolve this disagreement in the absence
of factual development would be premature.
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