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IN THE SUPREME COURT OF THE UNI TED STATES
¢
DOLE FOOD COMPANY, ET AL.,
Petitioners
V. : No. 01-593
GERARDO DENNI S PATRI CKSON,
ET AL.
and
DEAD SEA BROM NE CO. LTD., AND :
BROM NE COMPOUNDS LI M TED
Petitioners,
V. : No. 01-594
GERARDO DENNI S PATRI CKSON,

ET AL.

Washi ngton, D.C.
Wednesday, January 22, 2003
The above-entitled matters came on for ora
argunment before the Suprenme Court of the United States at
10: 07 a. m
APPEARANCES:
PETER R PADEN, ESQ , New York, New York; on behalf of the
Petitioners.

JONATHAN S. MASSEY, ESQ, Washington, D.C.; on behalf of

t he Respondents.
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PROCEEDI NGS
(10: 07 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
now i n Nunber 01-593, the Dol e Food Conpany versus
Patri ckson, and a conpani on case.

M. Paden.

ORAL ARGUMENT OF PETER R PADEN
ON BEHALF OF THE PETI TI ONERS

MR. PADEN:. M. Chief Justice, and may it please
the Court:

The Dead Sea Brom ne Conpany is an
instrunentality of Israel under the Foreign Sovereign
Imunities Act for three principal reasons.

QUESTION: Is it -- is it owned in the sane
capacity now as it was earlier?

MR. PADEN:. No -- no, it is not, Your Honor.

QUESTION: And was it owned at the time the suit
was filed?

MR. PADEN. At the tine this suit was filed, the
conpany had been privatized. It was privatized in 1995.

QUESTION:. Right. Right, and so are you goi ng
to address, then, how it comes under the statute at all in
t hose circunstances?

MR. PADEN. | certainly intend to do that, Your

Honor .
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QUESTI ON:.  Yes.

MR. PADEN. The three reasons, in sum are that,
t hr oughout the period of time giving rise to the clains,

I srael owned a majority of the shares or other ownership
interests in the conpany. W contend that this broad
phrase plainly enconpasses the mgjority ownership of Dead
Sea Brom ne that |srael indisputably possessed through a
tiered ownership structure.

Secondly, a contrary interpretation cannot be
reconciled with the basic purposes of the act. The sane
policy that Congress found applicable to directly owned
entities apply equally to their subsidiaries where the
foreign State retains a majority interest. To restrict
instrunentalities to entities in which States hold | egal
title to the shares of stock would exclude a | arge nunber
of the very types of State-owned conmercial enterprises,
shi pping and airlines, mning operations and the |i ke,
that Congress specifically intended to bring within the
reach of the statute.

QUESTION:  Yes, but it's a lot of trouble to
track these things back, you know, who owns shares many
tiers up, and Congress mght well have sinply determ ned
we will honor the sovereignty of other States when they're
the principal stockholder of a corporation. Were --

where they are not, we are not inmpugning their sovereignty
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by goi ng ahead and permtting -- permtting suit against
the entity. That's certainly a rational -- a rational
di sposition, and the | anguage seens to suggest that.

VMR PADEN. Well, Your Honor, I -- 1 don't
di sagree that that would be a rational disposition, but I
don't think there's any indication in the case |law, and
t here have been numerous cases where tiered entities have
appeared before courts, that it's posed any particul ar
problemto identify the tiered ownership structure. | --
"' mnot aware of any cases where -- where that's posed an
enormous issue, and the conputation of ownership and
corporate -- corporate responsibility for subsidiaries is
an issue that | awers deal with every day in comerci al
litigation, and | awers have wel |l -established techniques
to ferret out the corporate change of ownership and
it's -- it's done all the tine.

We don't think -- it clearly can be an issue,
but we don't think that that's a particularly
i nsurnmount abl e i ssue here, and, in fact, there's certainly
no indication --

QUESTION:  Your -- your principle would apply no
matter how many tiers up they go? | -- | assunme you don't
think the second tier is the limt?

MR. PADEN: So long as the State's ownership

interest is the majority ownership interest, Your Honor,
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there could be --

QUESTI ON:  Even though the nane of the State
does not appear until you get six tiers up?

MR. PADEN. That's correct. Qur position would
be that so long as the State's interest is a mgjority
interest, that would be the limting principle, and I
think that's what the words of the statute seem
to suggest --

QUESTION:. Why do you limt to the majority?
Supposi ng they have practical control as in other
situations, you | ook at who really runs the conpany.

MR. PADEN. Well, the statute says nmjority
owner shi p, Your Honor, and we think that --

QUESTION: But it doesn't say majority ownership
of grandchildren of the parent.

MR. PADEN. It says a nmpjority ownership
i nterest, Your Honor, and we think a majority ownership
interest is about as broad a termas -- as could be
conjured up to try to describe generically the concept of
ownership. | think Congress had in mnd that this statute
was going to apply to entities fromnations all around the
world, with many different kinds of econom c systens, and
in some countries the notion of ownership isn't even so
clearly established.

QUESTION. Well, I -- 1 suppose it could nean
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ownership of other forns, for instance, an oil-drilling
venture, a working interest of 70 percent, which is not
usually called a share. It's --

MR. PADEN:. That's true.

QUESTION: So -- so there -- there's work for
that phrase in the statute to do w thout adopting your
position, it seens to ne.

MR. PADEN. There is. There are certainly other
ki nds of ownership in our |egal system-- partnership
interests are an obvi ous exanple -- which don't
necessarily refer to share ownership.

But ownership interest is a very, very broad
term and it -- we think that if Congress had intended
this to be so specifically limted to direct -- directly
owned entities, it would have said directly owned --

QUESTION: Well, it can --

QUESTI ON:  Your argument would be stronger if it
were a stand-alone term but it isn't. It comes after
shares, and so one can say, well, we're going to read
ownership interest, shares or other ownership interest as
somet hi ng, say, equivalent to a stock certificate.

You -- it -- it doesn't just say, ownership
interest, and | think that that's why the statute itself
doesn't answer the question.

MR. PADEN: Well, we think, Your Honor, that the
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phrase needs to be read as a whole, and we do not believe
that this is a situation, when the statute is read as a
whol e, that the -- that the principle of redundancy and
super fl uousness whi ch Judge Kozinski felt, decided in this
case dictated the -- the restriction to direct ownership
shoul d apply.

QUESTION: Do you -- do you agree with the
respondents' contention, the United States' contention
that foreign countries would not -- would not give us this
break, that generally speaking, in international |aw
they -- they'Il only ook to the ownership of the

i mredi ate conpany?

VMR. PADEN: | -- 1 think that that's true, Your
Honor, but | think it requires a comment. | think that
the -- the structure of this statute very uniquely
reflects our Federalist system and -- and the -- this

al l eged disparity between treatnent in this country and
ot her countries | think is sonething of a red herring.
Congress for the nost part, in establishing this system
| believe it's fair to say contenplated that conmercially
owned ventures of foreign States woul d be subject to suit,
that --

QUESTION: | -- | thought -- | renenber when
they enacted the FSIA. | was around, and I -- | recollect

quite vividly that its object was to bring United States
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donmestic law into conformity with the new, accepted

i nternational determ nation of when -- when sovereign

i munity shoul d be respected and when it shouldn't, and if
that's the case, and if you acknow edge that the general
principle internationally is not to go beyond the

owner shi p of the inmediate conmpany, then | don't know why
| anguage which -- which is susceptible of that neaning
shoul dn't be given that meani ng.

MR. PADEN: | think there's an answer to that
question, Your Honor. In -- in foreign nations, an entity
woul d be subject to suit, but it would typically be
subject to suit -- | don't think there are too nmany
foreign countries that have our Federalist system and
certainly not too nmany foreign countries that have our
deeply ingrained right to a jury trial. Congress, for the
nost part, was saying these suits should go forward.

One of the purposes of the act was to bring
commerci ally owned ventures of foreign States within the
subject of -- of litigation and nake them susceptible to
clains, but Congress said that in doing that, because of
potential sensitivities that could exist, they would
accord those entities the sanme kinds of privileges that
the Federal Governnment gets when the Federal Governnent
waives its imunity, so that --

QUESTI ON:  How can they be sensitive to

10
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something that they're willing to do to us? | nean

the -- the potential sensitivity, if -- if they would hold
the United States liable in such a situation, | mean,
woul d -- would not recogni ze sovereign immnity of the --

of the indirectly owned United States entity, how could
they be offended by our doing the same?

MR. PADEN. M sense is that the Congress’
concern about sensitivities was -- was a little different
than that. | don't think the notion was offense at being
sued. | think the notion is that foreign States woul d
have a -- an -- a -- an interest, potentially -- not in
every single case, but potentially significant interest in
the manner and treatnent of clains against entities
that -- that they owned. They nay have --

QUESTION: Is your point that there are no other
countries that have our dual Federal systemwth State
courts and Federal courts, so you're not urging that
there's substantive sovereign inmunity. You' re saying, on
the jurisdiction side, you should have a right, or
Congress neant to give you a right to have access to
Federal court rather than State court.

MR. PADEN. That's correct, Your Honor.

There -- there are cases, but | think they're quite rare,
where a conmmercial entity might actually be able to

contend that it has imunity, but for the nost part,

11
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Congress was thinking --

QUESTION:  Are you contending that here?

MR PADEN: Well, we've pled it in our answer,
Your Honor, but the issue has -- has not been crossed in
this particular case, because the judge in -- in the
district court held that we weren't even a foreign State,
so the question didn't even arise.

There are -- whether or not an entity is imrune,
of course, if it is a foreign State, depends upon whet her
one of the exceptions in the statute applies, and the
commercial activity exception requires direct effects on
the United States, and so forth. There's -- there are
i ssues of treaty waivers, there are a nunber of issues --

QUESTI ON:  For purposes of your argunent now,
can we assune that you are not claimng the substantive
imunity and the question is a forum question, whether you
can have access to a Federal forunf

MR. PADEN: | think you can assune that, Your
Honor, but | think --

QUESTI ON: Counsel for -- I'mjust not sure we
ever get to this question. This statute, the foreign
sovereign imunity statute is witten in the present
tense. It talks about an entity that is a separate |egal
person, and a mpjority of whose shares or other ownership

interest is owmed by a foreign State, and when the action

12
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was filed, there was no such ownership, so how do we even
get to the first question?

MR. PADEN:. W get to the first question, Your
Honor, because the use of the present tense does not
clearly indicate the point in tine at which the present
tense exists. This statute uses the present tense in many
circunstances in sonme of the subsequent provisions that
di scuss inmunity to discuss actions that clearly took
place at the tinme the events arose.

QUESTION:  Well, what do we do with diversity
jurisdiction? Supposing a person -- supposing diversity
jurisdiction exists at the tinme the suit is filed, but by
the time it gets up on appeal, it does not?

MR. PADEN: | don't -- the font, the
jurisdictional font of this statute, Your Honor is not
diversity, it's Federal question. This --

QUESTI ON: No, but | -- | would |like to know
just for purposes of analogy, the -- when sonething exists
at the tinme the suit is filed, but is lost during its
pr ocess.

MR. PADEN: | think that's going to have to be
an issue that is decided in -- in cases as they devel op.
There have been sone cases where entities were privatized
during the course of litigations, and courts, | believe,

have consistently held that in that case, the inmmunity --

13
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the Foreign Sovereign Inmunities Act jurisdictional
prem se is not |ost because it existed at the tinme of the
claim

The preponderant case | aw here, Your Honor, has
been to |l ook either to the time of the acts that gave rise
tothe claim or to the tinme of the filing of the suit,
and there's a -- a nice opinion by Judge Kaplan in the
Southern District, in -- in the Bel grade case, which kind
of synthesizes those cases.

W -- the -- in the jurisdictional determnation
under this statute, the way it's structured, a court very
frequently has to | ook at the acts giving rise to the
claimin order even to decide if it has jurisdiction,
because, as Your Honor will recall, in section 1330,
jurisdiction depends upon a determi nation, a) that a party
is a foreign State, and b) that one of the exceptions
appl i es, and nost of those exceptions require an
exam nation, whether or not the acts that gave rise to the
claimwere comrercial in nature, where they took place, so
that the -- it's not at all unusual in the context of this
statute to say that the actions that gave rise to the
claimare the point of reference for the jurisdictional
det er m nati on

QUESTION: Wy -- why would we do that? |If

we -- if we took your view, there are quite a few

14
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jurisdictional statutes, | guess, which tal k about action
against a foreign State. Wuldn't we then have to read
all those to say they nean actions against a forner
foreign State, so if you sued Illyria or Bohem a, you
woul d suddenly di scover you could get into Federal court,
while if you don't take your -- your approach, you' d say
the -- the question of -- that you're worried about wll
ari se when they get to the substance of the issue in the
State court.

MR. PADEN:  Your Honor, we think that |ooking at
the time of the events that gave rise to the claimis the
approach that nost closely conmports with the policies and
pur poses behind this act.

What Congress was sensitive about is when the
actions of foreign State instrunentalities are called
before the courts of the United States to be adj udi cat ed,
and Congress indicated that there were sensitivities in
those situations that -- should be respected by according
a broad right to hear in court --

QUESTION: What's -- what's the sensitivity if
sonebody decides to sue Czarist Russia?

MR. PADEN: Well, there's probably a statute of
limtations clains on that, Your Honor, but | think the
guestion is whether the -- whether the acts that gave rise

to the claimare at issue in the case, and | don't think

15
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it's difficult to inmagine --
QUESTION:  You know, there -- | -- | just don't

agree with you that that's -- that's the policy of the

United States. There -- apart fromwho can get into
Federal court, there -- there is in Federal |law a thing
called the Act of State Doctrine under which we will -- we

wi I I honor and accept the action of a foreign country
conducted within its own borders and will not allow that
to be challenged in a suit in the United States. It's
a-- it's a longstanding doctrine, and yet we do --
certainly do not say that any tine an act of State is
involved in a piece of litigation, there's Federa
jurisdiction.

This act doesn't seek to do that. It seens to
me the Federal jurisdiction has nothing to do with whether
the actions of a foreign State are the -- are the subject
matter of the litigation, but rather whether the foreign
State is a party to the litigation

MR. PADEN: Well, Your Honor, except for Judge
Kozi nski bel ow, every circuit court that has | ooked at
this and | ooked at the |egislative history has concl uded,
as did the ABA working group, which recently did an
extensive study of this statute, and that group was nade
up of promnent international relations professors and

practitioners, that actions of foreign States renmain

16
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potentially politically sensitive even after an entity is

sol d.

The potential here is the point. This is kind
of a prophylactic statute. | don't think anybody's sayi ng
that in each and every case, there will be intense foreign
relations issues, but | -- for exanple, the foreign State

may very well have ongoing financial obligations for
pre-privatization acts. That's the case with one of the
amci before the Court today in the State of France.

QUESTION:. M. Paden, if you would I ook
particularly to the diversity statute, and now there's
a -- a provision that expressly deals with a foreign
State, everything else in diversity, you would agree, it
depends on the tinme suit was brought, and so if you noved
inthe interim-- there was diversity when it happened,
but you nove in the interim when the conplaint is filed
there's no nore diversity.

| take it you're asking us, within the very same
statute, 1332(a), to interpret a foreign State differently
so that its nationality at the tine of suit doesn't count,
only at the time of the act, and that woul d be anonal ous
within very same provision, 1332(a), that you would treat
one one way, citizens of different States, that has to be
as of the tine the conplaint is filed, but a foreign State

only at the time the event occurred.

17
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MR. PADEN. Well, two responses, if | may.
First of all, we're not suggesting that it should only be
the time of the events that gave rise to the claim W
believe the appropriate rule is the rule expressed in the
consensus of case law today, that it would be either the
time the claimwas filed, or the tinme of the acts.

But your question about section -- section 1330
is -- is a very good question.

QUESTION: It was 1332 I'm --

MR, PADEN: 1332, that refers to clains by
foreign States. Wen a foreign State entity is -- is a

plaintiff and chooses to cone to this Court.

The -- the statute that we're alluding to is
when -- when people are trying to assert clainms agai nst
these entities and -- and bring theminto court and have

their actions adjudicated in courts that the State --

QUESTION: So you're saying in court -- to be a
plaintiff, the foreign State would have to be -- it would
have to be a foreign entity at the tine suit was brought?

MR. PADEN. The instrunentality has a choice
whet her or not to cone to court in that circunstance, Your
Honor, and invoke -- and -- and --

QUESTION. It's not a question of whether it --
it chooses to. It -- does it have access?

MR. PADEN:. The -- the --

18
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QUESTI ON: In other words, does it have to
qualify as a foreign instrunentality when it brings the
suit?

MR PADEN. | don't think --

QUESTI ON:  Suppose it's been privatized. Can it
come into Federal court and say, we were at the tine of
this incident that we're suing about?

MR. PADEN. | believe that if the acts at -- at
stake took place at the tinme it was a foreign sovereign,
it should be able to do that, Your Honor.

QUESTION:  Those are -- then you are
interpreting within the very sanme statute a citizen of a
State would be treated one way, or a -- a -- an entity
that was once a foreign State but is no | onger woul d be
treated anot her way?

MR. PADEN. That's correct. | think the
guestion -- whether or not an entity is a foreign State,
the analysis is the sanme, but for purposes of when that
analysis is pertinent, it my be different. It may be
different when we're tal king about what -- the rul es about
execution of judgnments than at the time of filing a claim

The -- the opposite rule, we think, leads to
greater anomalies. Under the opposite rule, you --
there's a very clear prospect. There's alnbst an

inevitability that liabilities attributable to acts of

19
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State instrunentalities are going to be adjudicated

out side the structure and protections of this act. State
court juries all around the country will be sitting in
judgnment on acts of State-owned entities, and that is
fundamentally contrary to what Congress wanted to -- to
have happen.

In this very case | think we -- we posed a
hypothetical that, if we just change the facts
significantly but slightly, if -- if Dead Sea Brom ne was
the sol e manufacturer of the toxic, the pesticide at issue
in this case, and if Dead Sea Bromine, the acts of a -- an
instrunentality of the State of Israel, closely nonitored
and overseen through the Governnent conpany's |aw
structure, have been alleged to be the sol e manufacturer
of this product, the man -- the party that sought and
obt ai ned approval s through, as alleged in the conplaint,
not being entirely candid about known health risks, had
knowi ngly marketed it in the Third Wrld, had been --
whose actions had been call ed appalling by Senator Leahy
in a public hearing, if that entity was on trial before a
ot of different juries in various parts of Texas and
Loui siana, being called up as a Israeli chem cal conpany
who had done all these things, | think it's not at al
difficult to inagine that the State of |Israel m ght have

sone interest in that case.

20
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QUESTION: Wl l, you've nmade anot her significant
change, because it wasn't the plaintiffs who brought the
Israeli corporations into this action. The plaintiffs
sued Dol e, | thought, and Dol e i npl eaded the Israel
conpany.

MR. PADEN: That's definitely true, Your Honor,
but I"'msinply trying to show that there could be a
hypothetical situation that's not entirely far-fetched,
where -- where a State's ongoing interest in litigation
against an entity for acts that took place when the State
had responsibility for it in the sense that it owned it,
were at stake.

QUESTION:. Well, but if the State gives up the
corporation, and no longer is part of it, | would have
t hought that that's just one of the risks that they'd have
torun. Wiy -- why -- | nmean, they -- if they want -- if
they're worried about it, keep control of the corporation.
If you're not that worried about it, then when you rel ease
the corporation, you're subject to a lot of State court
lawsuits. Is that -- why is that --

VR PADEN. Well --

QUESTION: | can't get nuch of a feeling one way
or the other about that, to tell you the truth. | --

I don't -- can you say sonmething that will make it quite

clear that would be a terrible thing?
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MR. PADEN. That's clearly a policy judgnent,
and what we're left with is this -- the wording of the
statute and the purposes and policies that lay behind it,
and we think that with that information before us,
Congress' concern about the risk and the sensitivities
both in terns of uniform-- the desirability for uniform
deci sions and potential risks and bias that can take pl ace
in nmultifarious State court juries, those were to be not
present when we were going to allow clains to go forward
against State entities, and where the acts at issue are
the acts of the State entity, those same interests would
seemto be inplicated.

Many States -- privatization, of course, is a
fairly w despread phenonenon in the | ast decade, and what
happened to our client has happened to many formerly State
mej ority-owned entities.

QUESTION: And a lot of those tort clains are
going to be for continuing actions, so in your view, if
the chem cal is dissenm nated partly while the State is the
owner of the conpany and partly while it isn't, then what
happens?

MR. PADEN. If -- so long as within the
al l egations of the conplaint, actions of a foreign State
instrunentality are at stake, then it should be within the

claim
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Your Honor, this case poses an even, | think

nore stark exanple. As -- as noted by the court bel ow,
this particular litigation is, | think in Judge Kozinski's
words, one part of a |arge broadbased litigation, | think

he used the word war.

The Del gado case out of the Fifth Circuit was --
it arose out of cases that began in 1994 in Texas, based
on the sane clains, based upon the sane structure of
parties, and at that tinme we were majority-owned by
I srael, so under the rule propounded by the respondents
and the Solicitor General there would be Federal
jurisdiction over the -- that part of the cases, but if
soneone waited to sue until later, there wouldn't be.
| think Credit Lyonnais seens to be in the same position,
based upon the -- the information in the -- in the am cus
brief.

QUESTI ON: M . Paden, because --

QUESTION: | have one -- one small procedural
question. Wiy is Dole properly before us? | want to nake
you feel welconme here, but --

[ Laughter.]

MR. PADEN. | do, Your Honor.

QUESTION.  You -- you inpleaded -- you inpl eaded
t he Dead Sea Conpanies, and they're the ones --

VR. PADEN: I"m-- | represent Dead Sea, Your
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Honor .
QUESTION:  Oh, you represent Dead Sea?
MR. PADEN: Yes. Dole is --
QUESTION:  Why -- why is Dole properly here?
MR. PADEN: Dole, | believe -- Dole is
interested in -- in confirmng the jurisdiction of the

Federal court over this case and the jurisdiction of the
Federal court will be established if our positionis
established, and to this extent, we have a commpn i nterest
in this case, apart from --

QUESTION: Did you -- did you join in renoving,
or did Dole file the renoval petition?

MR. PADEN. We filed the renoval petition, Your
Honor. | believe that Dole filed a supplenental renova
petition on different grounds allegi ng Federal question
jurisdiction, which --

QUESTION:. Right. That's howit got up to the
Ninth Crcuit.

QUESTION:  Yes, and -- and Dol e was di sm ssed on
that -- on that ground, and that hasn't been appeal ed.

MR. PADEN: Correct. That's --

QUESTION:  That -- that hasn't been brought --

MR. PADEN. That's correct.

QUESTION: And is there diverse -- there's no

di versity because there isn't conplete diversity?
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MR. PADEN: Yes, that's correct, Your Honor.

QUESTION: | see.

MR. PADEN: If I may, 1'd like to reserve the
rest of ny time for rebuttal.

QUESTION:  Very well, M. Paden

M. Massey, we'll hear fromyou.

ORAL ARGUMENT OF JONATHAN S. MASSEY
ON BEHALF OF THE RESPONDENTS

MR, MASSEY: M. Chief Justice, and may it
pl ease the Court:

I"d like to begin with the first question
presented. Oming shares of stock in a parent corporation
in our view should not be equated with owning shares in
the subsidiary. 1'd like to deal with the text of the
act, the structure, and its purposes, beginning with the
di stinctive text of 1603(b)(2), which, as Justice G nsburg
not ed, does not refer to ownership in the abstract, it
refers to a special |egal kind of ownership. It says, a
majority of shares or other ownership interests and, in
using that famliar phraseology of corporate law, it's
borrow ng sonething which is related to the Meyer opinion
I think, that Justice Breyer delivered this norning, the
notion that there's a degree of separateness between a
corporation and a shareholder. That case, as we heard it,

turned on the liabilities that the sharehol der woul d not
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bare --

QUESTION: Wwell, what -- what is the phrase that
you say is famliar fromcorporate | aw?

MR MASSEY: Well, the concept of a majority of
shares.

QUESTION:  Are you tal king about a phrase, or a
concept ?

MR, MASSEY: Well, the phrase in particul ar
Your Honor.

QUESTI ON:  Ckay.

MR. MASSEY: The -- as -- I'msorry, the
concept .

QUESTION: So you're not saying that the phrase,
shares or other ownership interest, is a famliar
phrase --

MR. MASSEY: Phrase -- no, Your Honor, |'m
saying it's a concept, the concept of what it nmeans to own
a mpjority of shares in a corporation and, in particular,
1603(b)(2) is witten fromthe perspective of the
subsidiary. It's witten froma bottom up perspective,
rather than a top-down perspective, and it asks, fromthe
subsi di ary's perspective, who owns the majority of its
shares and it is, in our view, the corporate entity which
sits directly atop the subsidiary, rather than the foreign

State, which may stand several tiers renoved.
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It's sort of telling that in the Dead Sea
Conmpany's own corporate disclosure statenent, they list as
their -- as the owner of Dead Sea -- Israel Chemicals
Limted, which is the conpany which sits directly above
Dead Sea Bromi ne. The corporate disclosure statenent then
goes on to say that Israel Chemicals Limted is, in turn
hel d by anot her conpany, which is the |Israel Corporation,
and it doesn't claimthat the Israel -- it doesn't state
that the Israel Corporation is the owner of Dead Sea
Bromine. That's just the natural way we talk about it in
the -- in the -- especially in the corporate |aw real m
whi ch Congress was adopting in 16(b) -- 1603(b)(2).

There are several textual clues in section 1603
t hat Congress was adopting the principle of corporate
separ ateness. 1603(b) (1) requires that a corporation
be -- a -- a showing that the agency be a separate |egal
per son.

1610(b), which governs attachments, limts
attachments of property to clains against the particul ar
agency or instrunentality against whomthe claimis
rai sed, and this Court, in the First National Ctibank
case, held that the -- under the FSIA the -- the property
and assets of a foreign-owned corporation are distinct
fromthe property and assets of the foreign State itself,

so this is not even a case |i ke Bestfoods, where this
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Court said that Congress' silence was audible in -- in
that Congress was | egislating agai nst these background
corporate law principles. Here, there are quite clear
textual signs that Congress was adopting a principle of
corporate | aw.

Now, the primary argument on the other side,
this is a -- the indirect shareholding is a form of other
ownership interest, and I -- we think that is not a proper
reading of this statute. As Justice Kennedy pointed out,
there are other forns of ownership interests in the world.
There are shares in an oil venture. The Tennessee Vall ey
Aut hority, for exanple, doesn't have stock. The Federal
Government sinply owns it. The stock has been retired.

Congress was dealing here with foreign |ega
systens which may have different ways of fram ng equity
interests. Socialist countries, for exanple, you can
i magi ne there m ght not be shares, so in our viewthe
phrase, other ownership interests, is neant to take into
account those sorts of equity holdings, so in this case --

QUESTI ON: Because? Because?

MR MASSEY: Well, because Congress was dealing
with other foreign owers, other --

QUESTION:  You know, | nean --

MR. MASSEY: Yes.

QUESTION:  -- nobody doubts that there are other
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ways of owning corporations. They're just saying, one

ot her way of owning it is like, under the Public Uility
Hol di ng Conpany Act, you have a -- a pyranm d of shares
with intervening corporations. They're not saying that's
the only other way. They're saying that's one other way,
and then you say, no, that one other way is not another
way, because?

MR. MASSEY: Because there -- we believe it's --
there are two reasons, primarily. First, is -- the first
part of the phrase, shares, already takes care of stock.
It would be unreasonable, in our view, to say indirect
stock counts as other --

QUESTI ON: Because?

MR. MASSEY: Because stock is not an other kind
of interest.

QUESTI ON: Because?

MR. MASSEY: Because it's already been listed --

QUESTION:  No -- nobody's saying stock is.

MR, MASSEY: Sure.

QUESTI ON:  What they're saying is, stock in
i ntervening corporations organized in certain ways --

MR, MASSEY: Right.

QUESTION. -- as under the Public UWility
Hol di ng Conpany Act, is one other way, and | still haven't

heard the word -- you see, that's why | keep asking,
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because.

MR, MASSEY: Right.

QUESTI ON: Because to nme it's an unusual way,
not that unusual. The -- the |aw books are filled with
cases involving that, under the act | cited, and -- and so
they say, that's one way.

MR. MASSEY: That --

QUESTION:  Now I want to know why that isn't one

way.
MR. MASSEY: Because it --
QUESTI ON:  One ot her way.
MR MASSEY: Right. First, because it's stil
stock. Even if it's indirectly held, it's still stock.
QUESTION:. And | don't quite see that,
because --

VMR, MASSEY: Well --

QUESTI ON: Go ahead.

MR, MASSEY: Ckay, and then second is, you're
absolutely right, the | aw books are filled, the U S. Code
is filled with many ot her phrasings of direct, indirect
references to affiliates, references to benefici al
ownership, all the kinds of things, a control test, as
Justice Stevens mentioned, all the kinds of things that
could capture this kind of interest, but instead we have

the very distinctive phrasing that says, stock, and in our
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vi ew, once you count stock first as a direct majority
owner shi p, you shouldn't go back and count it again as an
indirect form

QUESTI ON: Now - -

MR. MASSEY: The other ought to be reserved --

QUESTI ON: -- | know that's your -- your view.

MR. MASSEY: | know. | know.

QUESTION:  Now -- but let nme push the because --

MR MASSEY: Yes.

QUESTION:. -- one step further. Suppose |
t hought that the word, other ownership interest, is at
| east open to this unusual type of arrangenent as one form
of ownership interest.

MR, MASSEY: Right.

QUESTION:  Still you should say, you shoul dn't
interpret it that way, because?

MR. MASSEY: Because the nunber of principles
that animate the statute, first, this is a jurisdictiona
statute. Jurisdictional statutes should be construed
precisely with clear, bright line rules and, in our view,
the -- the kind of direct |egal ownership of stock is a
ki nd of bright line rule and the Court should not depart
fromit.

Second, the statute already contains, in the

first clause of 1603(b)(3), the -- the so-called Oregon
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test. The Oregon test captures governmental entities
whi ch perform sovereign functions which are staffed by
Gover nment enpl oyees over which the Governnent has a
significant degree of control. That's not at issue in
this case. That was decided both by -- in both courts
bel ow adverse to the petitioners, and it's not before this
Court, but that clause would capture all of the
stereotypical cases at the heart of the Foreign Sovereign
I munities Act, so we ought not stretch this part of the
statute to cover it.

QUESTION: Al right, nowif | think it is not a
stretch, but just another form of ownership --

VMR, MASSEY: Right.

QUESTION: -- I'mputting this hypothetically --

MR MASSEY: Right.

QUESTION: -- | then go on to think, you know,
| cannot think of a reason in the world, not even one, not
even a shadow of one, as to why Congress woul d have want ed
to say, when country X owns business A, it gets into
Federal court, but when everything is the same, but for a
stack of papers this thick which puts a bunch of
i nterveni ng paper corporations between A and Z, it doesn't
want it to get into Federal court, | think what could
they -- what hunman being coul d possibly think of any

concei vabl e reason for drawing that difference, and at
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that point -- I"'mputting it as strongly as | can --
| cone up with a blank. | can't think of one.

| used to have relatives who had little tiny
corporations, and the number in between was a natter of
tax law or sonething. It was the sanme person sitting at
the sane desk --

MR MASSEY: Right.

QUESTION:  -- doing the sane thing.

VMR, MASSEY: Right.

QUESTION: Now, | put it as strongly as | can.

MR. MASSEY: Right, and of course Congress is --
Congress has to legislate by category. It's not sinply
dealing with the exanple of 100 percent subsidiaries.
Congress is drawing a general rule and, as a general rule,
the -- the line it drew was reasonabl e because Congress
was interested in facilitating suits against foreign
States in the United States courts. That's one of the
purposes that's laid out in 1602 in the statute, and
reading the statute the petitioners' way would di sserve
t hose purposes.

First, it would inmpose inportant procedura
burdens on litigants that Congress did not want to inpose.
It would elimnate traditional State |ong arm statutes.

It would elimnate the right to jury trial. It would

create imunity questions, because once imunity is
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i nvoked - -

QUESTION:  Why -- why would it elimnate the
right to jury trial?

MR MASSEY: Well, under the FSIA once a --
a-- an entity is deenmed to be a foreign State, the right
to jury trial is lost, even if an exception to imunity is
subsequently found to apply.

It would -- the -- the other burdens it inposes,
it elimnates the traditional attachnment provision
that's --

QUESTION:. O course it does have a few -- but
nonet hel ess ny question is, what conceivable reason could
there be for saying those special advantages di sappear
when there is country A and when there is country Ato Z
since the only difference between A and Ato Z, 1'd
repeat, is a bunch of paper?

MR MASSEY: Well, again, as | said, Congress is
not just legislating with that specific exanple of
100 percent subsidiaries, it's using a -- the genera
category. It -- it has to operate by general rule.

I think other exanples, though, would show that
when you have multiple tiers, there -- the surprise factor
significantly increases. Congress was concerned that
litigants would be surprised to discover that they were

not dealing with an ordinary commercial entity but,

34

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

rather, a foreign State, and that surprise factor
i ncreases as you go down the corporate tier to the nth
tier.

Al so, there are potentially conplex factua
inquiries as you go down the -- a -- atier. In this
case, there are organization charts which show how t he
shar ehol di ngs have been conputed, but consider, when
ownership is not expressed through shares but through sone
percent age of assets or partnership interests which are
not going to be reflected in a sharehol der | edger, but are
going to be the potential subject of controversy in a
court, and I think the potential for factual disputes
i ncreases.

QUESTION:. M. Massey --

MR, MASSEY: Yes.

QUESTION: -- we're trying to find out, not
was -- what Congress did was reasonable --

MR, MASSEY: Yes.

QUESTION:  -- but what did Congress do.

MR. MASSEY: O course.

QUESTION: O course if it -- what it did was
reasonabl e, that -- nobody woul d doubt that that would be
fine, and in determ ning what -- what Congress did, the
petitioners pointed to a nunber of statutes that use the

word, directly, when they neant to cut out the
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subsi di ari es.

MR, MASSEY: Yes.

QUESTION:  They say, shares, or -- or a conpany
directly owned by, and this statute is silent. It doesn't
say, directly owned.

MR. MASSEY: That -- that's -- that's correct,
Your Honor. In our view, Congress didn't have to use
directly, because it was using this famliar corporate
concept of a majority ownership of shares. That inplies
di rect, because the owner of a majority of shares in -- in
this tiering relationship is the corporation i mediately
above the subsidiary, it's not --

QUESTION: Is there any context in which we have
held that a majority ownership of shares, that -- that
phrase is satisfied by -- by second-tieéer ownership?

MR, MASSEY: Were this Court has held it?

QUESTI ON.  Yes.

MR. MASSEY: I'm-- I'mnot aware of any -- of
any case, Your Honor.

QUESTION: Do you plan to address the other

qguestion --
MR, MASSEY: Yes.
QUESTION: -- in the case?
VR, MASSEY: Yes, Your Honor. Let ne do that
ri ght now, because | think the timng questionis -- is a
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i ndependent way of resolving this case.

Ever since 1824, when Chief Justice Marshal
announced Ml | an agai nst Torrance, the rul e has been that
jurisdiction is determ ned as of the date of filing the
conplaint. The Chief Justice asked, what is the rule in
di versity cases? Well, since Anderson and Watt in 1891
di versity cases have been held to be -- to be governed by
that rule, and the response we hear is that this is a
Federal question case, but, of course, even Federa
guestion cases are governed by the famliar rule that the
date is given by the -- the filing of the conplaint.
That's -- United States agai nst Keene Corporation in 1993
reflected that principle.

And as Justice G nsburg noted, even if sone
parts of the act are a Federal question, it's also telling
that in 1332(a)(4), Congress created a new species of
di versity jurisdiction, so accepting the petitioners’
argunment here would | ead to the anomal ous situation where
there's a diversity part of the statute that's going to be
governed by the Ml lan against Torrance rule, and there
will be a Federal question part of the statute that would
be governed by a different rule.

QUESTION:. M. Paden said that that (a)(4) would
be interpreted by the different rule, so he's being

consistent with --
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MR. MASSEY: Okay -- well, | msunderstood.
| apol ogi ze, but then that also nmeans that there are sone
diversity rules that are being interpreted one way, and
other diversity rules being interpreted a different way.
Either way, there's an anomaly, and it appears to us the
sinplest way to resolve it would sinply be to adhere to
the |l ongstanding principle that the date on which the
conplaint is filed is the relevant tine to take a
snapshot .

That's al so nore adm nistratively feasible,
because you can imagi ne that the rule of when the
underlying conduct occurred is a -- is a -- mght be
difficult to determine in sone cases. In this --

QUESTION. O it mght also extend over a
consi derabl e period of tine.

MR, MASSEY: That's correct, Your Honor.
| agree conpletely.

And so it's -- it's nore reasonable to assune
Congress was | egislating agai nst the background
understandi ng that the date of filing of the conpl aint
woul d be determinative. It used the present tense in
1603. In 1441(d), which is the renoval provision at issue
here, it tal ked about a case against a foreign State, and
in our view, it's nore reasonable, it's nore naturally

read to think that a case is a case against a foreign
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State only if the entity actually is a foreign State at
the time, as opposed to being Czarist Russia.

1608, which is the special service provision,
al so indicates that Congress is contenplating entities
that actually were foreign States, because --

QUESTION: Well, their point, though, is that,

first nmy exanples were slightly absurd, and -- which they

were -- and secondly, that in any real case where -- where
you have, say, Conmuni st Russia you're suing, or -- or
nore recent former States, you're -- you're actually suing

the State, and the -- the defense is, but that State no
| onger exists, |ike Bosnia or sonething.

There are a few things that are nore involved in
foreign relationships, and -- and boy, to suddenly throw
that to 50 State courts is a total nightmare if you're
really worried about the foreign State, so even though it
creates differences between the diversity jurisdiction and
the other, we better keep these in Federal court, or we're
all introuble. | nmean, that's what | took themto say.

MR MASSEY: Right. Well, |I think the -- the
answer to the jurisdiction point and the sort of State
court point is that they're already is a provision in the
diversity statute, 1332(a)(3), | believe it is, that deals
with citizens of foreign countries, so there's already

diversity jurisdiction for suits against foreign
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corporations after they' ve been privatized. They would be
able -- any cl aimagainst the Government woul d be
protected by the act of State doctrine, as Justice Scalia
noted. There could be no -- of course, no direct
liability inposed --

QUESTION: It works all right with the
corporations, but what if you're actually suing the State,
which still has some assets sonmewhere? How does t hat
wor k?

MR MASSEY: Well, that, of course, isn't --
that's not going to be before this Court today, but --

QUESTION: Ch, no, but if we go into the foreign
State, former foreign States don't count, we've deci ded
that, and so | -- just curious. | don't want to do it
bli ndly.

MR, MASSEY: Well, no, I"'m-- we're not asking
you to deci de anything about -- about fornmer foreign
States. | think --

QUESTION. Is there a reading that -- that
throws out the corporation that used to be owned but now
isn't by a foreign State, but keeps the former foreign
State within?

MR, MASSEY: Well, the -- the whole imunity
that foreign States enjoy is governed by 1604 and 1605,

and -- and the provision that we're focusing here is -- is
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just the definition of agency and instrunentality, so | --
| think this Court could safely |eave for another day the
issue of the forner foreign State. It -- it's not at

the -- it's not in the provision that we are asking this
Court to interpret, and -- and it's governed by different
provi sions whi ch Your Honors could -- could |eave for

anot her day.

QUESTION: M. Massey, practically, is it so in
these litigations that if you can't renove to the Federal
court, the State courts keep themand try them whereas if
you renmove themto the Federal court, they are then
di sm ssed on forum nonconveni ence?

MR MASSEY: Well, it's -- undoubtedly the forum
nonconveni ence defense would be raised in State court as
well. Inthis case, the -- no proceedings of any
subst ance have occurred, so nobody --

QUESTION: But in this category of case --

MR, MASSEY: Yes.

QUESTION. -- is that the general pattern?

MR. MASSEY: That is the -- yes, that's the
general pattern. It's -- that's correct and, of course,
| think there would also be an imMmunity asserted. The
Dead Sea petitioners have preserved that. It's in joint
appendi x 57, and -- and the -- the issue of whether they

woul d be entitled to imMmunity, or whether the conmerci al
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activity exception would apply or sonething, hasn't been
litigated yet.

QUESTI ON:  When was the Foreign Sovereign
I muniti es Act passed?

MR, MASSEY: 1976, Your Honor.

QUESTION:  We presunably lived, then, for 200
years without it, these cases being tried in State court?

MR. MASSEY: That's correct, Your Honor. The --
the -- under the -- the prevailing doctrine of the
separate entity rule, any separate unit or corporation was
not entitled to imunity, that's correct, and it was
governed by, after 1952 the Tate letter, which the --
which the State Departnent issue didn't -- this Court has
descri bed the procedural history in Verlinden, but you're
absolutely correct, Your Honor.

| -- 1 think that in the -- at the end of the
day, what -- what is at issue here is a statute which
Congress adapted in 1602, set outting out -- setting out
the purposes to facilitate suits against foreign entities,
and al so, as Justice Scalia noted, it referred to
principles of international law in 1602, and here,
we're -- the petitioners are asking this Court to
aggravate the difference between U.S. |aw and the | aw of
every ot her country.

These petitioners do not receive imunity even
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in the courts of Israel or anywhere else, and the concerns
about State courts and juries could be addressed through
ot her provisions which enact -- which are enacted in the
di versity statute which govern every other corporation in
the worl d.

If there are no further questions --

QUESTI ON:  Thank you, M. Massey.

M. Mnear, we'll hear fromyou

ORAL ARGUMENT OF JEFFREY P. M NEAR
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
SUPPORTI NG THE RESPONDENTS

MR. M NEAR:. Thank you, M. Chief Justice, and
may it please the Court:

Congress enacted the FSI A agai nst the backdrop
of venerable corporate |aw principles, including the
principle that a parent corporation and subsidiary are
di stinct, and that the sharehol ders of a parent
corporation are not the sharehol ders of a subsidiary
corporation. W subnmit that the FSIA refers to share
ownership in that famliar |egal sense.

Viewed in that light, a foreign State's majority
owner ship of the shares of a parent gives the foreign
State control over the subsidiary, but it does not give
that foreign State ownership of the subsidiary's shares.

I f Congress had intended that the FSI A woul d extend agency
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or instrunentality status to the foreign State's contro
of the subsidiary, it could easily have said exactly that.

QUESTION: Well, they don't think of these
things all the time, so -- so what -- what about -- they
just don't. It's -- and that's -- we have -- that's why
we have a difficult problem so | wondered, with the
| anguage, and nobody accepts -- | just want to know t he
reason for this, and I'"'msure it's not a tenable
i nterpretation, because nobody's advanced it, but if you
| ook at the first part, literally speaking, it says a
foreign State includes an instrumentality of a foreign
State, and so an instrunentality of a foreign State, is
anong ot her things, a corporation, the majority of shares
of which the foreign state owms. And that's true as to
the first corporation in the tier, A. "Wll, now, since A
is included in the term foreign State, it therefore is a
foreign State. That's what it says. And therefore, Bis
a conmpany whose shares, the mgjority of which are owned by
a foreign State, and so forth down the |ine.

Now, literally, that's what it says, and so
what's wong if | can't think of any reason why they'd
want a difference, and the -- that |language literally
covers it, what's wong with that?

MR. M NEAR: There's a very strong textua

indication that that's not a correct reading, and that is
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found in section 1603(b)(2), where it speaks of a mpjority
of whose shares or other ownership interest is owned by
the foreign State, or political subdivision thereof.

QUESTI ON:  Yes.

MR. M NEAR. Now, obviously, if Congress had
i ntended that recursive use that you' ve described, they
woul d not have included, political subdivision thereof,
which is also a part of a foreign State and, in fact, that
provi si on excludes agency or instrumentality.

W think what the Court can draw fromthis is
that Congress was using foreign State in a very strict
sense of sinply a foreign nation

QUESTION:. O -- but you're referring there back
to the intent of Congress. | see that |inguistic point,
but if we're referring back to the intent of Congress, |'m
back to ny question | asked before, what possible intent
of Congress could the interpretation that you advance
further? | nean, what reason is there? The sane
gquestions | asked before. |'mjust --

MR M NEAR. We think --

QUESTION: -- you've got ne back to that because
of your response, which referred to the intent of
Congr ess.

MR MNEAR. W think there are two very clear

reasons. First of all, Congress was drawi ng a bri ght
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line. W think that Congress wanted to avoid litigation
over where to litigate. Nothing's nore wasteful than

that -- and by doing so it spoke to ownership of majority
of shares in the traditional |egal sense, which provides a
very bright line rule.

We also think that this -- this readi ng nust
be -- must take into account that we're not speaking
solely of the interest of foreign nations, but also of the
interest of American litigants. Congress was trying to
stri ke a bal ance between the two, and the bal ance that we
suggest here is one that recogni zes that Anerican
litigants have an interest in a clear delineation of who
is entitled to foreign sovereign status and who is not.

We think our interpretation reflects both of those
concerns.

QUESTION:  But the statute does refer to other
owner ship interests.

MR. M NEAR.  Yes, it --

QUESTION:. O her fornms of ownership. Wat does
that cover, then?

MR. M NEAR: Again, Your Honor, we think that it
ought to be -- that this termought to be interpreted in
terns of a -- a test that provides a bright line rule. W
t hi nk other ownership interest refers to sonmething that is

an alternative to shares, such as, as Justice Kennedy has

46

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

described in ownership in -- in a joint venture.

We don't think that Congress intended to
conplicate the inquiry by making inquiries into whether
sonething that is sonetinmes described as control should be
treated as a different type of ownership interest. W
think that here, that what Congress was seeki ng was
clarity, and the interpretation that we're providing is
designed to provide that clarity for foreign nations and
for Arerican litigants as well.

Now, we think it's inportant to renenber that
Congress drew this Iine with the understanding that
foreign instrunentalities is a narrowterm particularly
as used by foreign nations. Foreign nations by and | arge
woul d not provide inmunity to corporations. W believe
t hat Congress took the step of extending it to a
first-tier corporation, but concluded that that is where
the line should be drawn, it should go no further, and we
think a narrow construction of this termis also
appropriate in -- in the face of the fact that Congress is
granting a special privilege, a comty-based privil eged,
that not ought to be extended beyond what other foreign
nations recognize in applying their imunity laws to the
United States.

This is particularly so when the construction

that we urge is very unlikely to lead to foreign friction
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with other nations. Because, as -- because foreign

nati ons do not recognize the immnity that's bei ng sought
here in their own courts, it's very unlikely that they
will object to our recognition of nonimunity on the sane
basis in our courts.

Now, even if this Court concluded that the FSIA
granted agency or instrunentality status to subsidiari es,
the Dead Sea conpanies would still not qualify because, as
noted before, they did -- did not have that status at the
time that this suit was brought. W think that the
di versity statute nodel provides the appropriate test
her e.

Diversity jurisdiction is predicated on whet her
or not the parties are diverse at the tine the suit is
brought. |It's based on the status of the parties.

Li kewi se, jurisdiction that is based on the status of a
foreign entity ought to be determned at the foreign
ownership's --

QUESTI ON: How do you deal with sonebody who
sues Yugoslavia, as a State? | nmean, they find sone
assets owned by Yugoslavia, they go sue them

MR MNEAR | think --

QUESTION:  What -- that goes to a -- West
Virginia State court?

MR. M NEAR: | think the question here is, who
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exactly are they suing?

QUESTION:  They're suing Yugoslavia. That's
the --

MR. M NEAR:. They m ght be suing --

QUESTION: -- the -- it says, defendant,
Yugosl avi a.

MR. M NEAR. But that suit nost |ikely has to be
served on soneone, and it's likely --

QUESTION:  There is sonmebody over there who
clainms to be the recipient of lawsuits -- | nean, we could
easily construct a serious problem or you may have | ooked
intoit intelling ne it just isn't a problem and I'd
like to hear you say that, if that's so, because it would
hel p.

MR MNEAR W think it's unlikely to be a
problem | cannot say that we -- we can -- can certify
that this problemwoul d never arise, but typically, these
types of suits are brought against another State that now
stands in the shoes of the fornmer State, and there m ght
be interesting questions of laww th regard to the
liability of that suit, but they may never be reached
because in that case, the suit is being brought --

QUESTION:.  Ckay, so you're telling ne, and
you' ve looked into it, this isn't really a problem it's

theoretical, not real?
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MR MNEAR. We think it is primarily a
t heoretical problem

We think that Congress had no conpel ling reasons
to provide imunity for past agencies and
instrunentalities that are no |l onger associated with the
foreign -- foreign State. As Justice Scalia pointed out,
there's other nechanisns, such as the Act of State
Doctrine, that provide protection of the foreign sovereign
interests in those cases and, in any event, a foreign
corporation, even after it has become privatized, stil
has access to Federal court jurisdiction under the
al i enage diversity statute, provided that it satisfies
the -- the requirenents that Congress has set forth.

Finally, 1'd like to note that because two
questions are presented here, the Court does have
di scretion to reach both of those gquestions, and we think
that there would be an advantage in clarity in the lawif
the Court did address both the so-called tiering question
and the timng question, since they both have led to
di sputes anong litigants in the | ower courts. They --
both i ssues have been fully briefed and, as | say, the
Court does have that power to nake that determination if
it so chooses.

QUESTION:. M. Mnear, | don't understand how

the Act of State Doctrine would apply to sales of Israel
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pesticide in Central Anerica.

MR MNEAR It nost |ikely would not apply --

QUESTI ON:.  Yes.

MR MNEAR -- in this situation because
obviously, the Act of State Doctrine applies to the acts
of a foreign State in --

QUESTION. Wthin its own --

MR MNEAR -- within -- within --

QUESTI ON:.  Yes.

MR MNEAR -- its own territory, within is own
jurisdiction.

If there are no further questions, thank you,
Your Honor.

QUESTI ON:  Thank you, M. M near.

M. Paden, you have 7 m nutes remaining.

REBUTTAL ARGUMENT COF PETER R PADEN
ON BEHALF OF THE PETI TI ONERS

MR. PADEN: Thank you, Your Honor.

First, with respect to the phrase, ownership
interest, M. Massey suggested that the issues here, and
| believe M. Mnear as well, are related to the issues in
the recently decided Meyer case, with which | confess |I'm
not famliar, but | think also the Bestfoods kind of case.

We think those cases are very different. Those

cases relate to liability-creating statutes and, in the
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context of a statute that creates liability, whether
Congress intended for traditional rules of corporate
veil-piercing to be eased somewhat in assigning liability
in the case of the Superfund lawto the -- to the owner of
the contam nated facility.

This is not a statute that gives rise to
liability. It defines a category of entities that are
within the scope of the -- of the group that Congress
intended to -- to vest with a certain limted protection
when they will be sued in -- in the United States, nanely,
a broad right to a Federal forum and so forth.

QUESTION: W -- we have al ways construed
jurisdictional statutes quite narrowy, going all the way
back to Strawbridge against Curtis, that said you have to
have conpl ete diversity under the diversity statute, and
it seens to nme you're asking for sonething different than
that here.

MR. PADEN: | think, Your Honor, that the -- in
the first place, of course, the statute has to be
construed to the best one can on the words of the statute
and the congressional intent. | think there is sone
interesting language. | -- | believe it's the Delta case
of the Sixth Circuit, or maybe the Texas Eastern case in
the Third Crcuit -- tal king about why, in the context of

this law, there actually should be a broad interpretation
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of diversity. Really, that's just another way of saying
because Congress intended to bring within it a certain
defined category of -- of entities.

Il think it's very hard to -- to articulate a
reason why Congress woul d have wanted to bring conmercia
operations of foreign States within the scope of the
statute and say -- let ne back up a noment.

There was a tinme when Dead Sea Wrks was the
i medi ate parent of Dead Sea Brom ne, and Dead Sea Wbrks
was owned by the State of Israel. Dead Sea Wrks' job is
to extract nmanganese and potassium fromthe Dead Sea.

Dead Sea Bromne's job is to extract Dead -- bronmine from
the Dead Sea. It's inpossible to come up with a rationale
why Congress wanted Dead Sea Wrks to be within the
purpose -- the purview of this statute and Dead Sea

Brom ne not to be.

QUESTION: Well, they listed two. They said,
first of all it's easier for the court not to have to go
t hrough the norass of paper and try to figure out who owns
what where, and the second one is that, because it's |ess
surprising, at |least the custonmers and others will know,

i kely, who owns the company, and know it's the State.
Those were their two responses.
MR. PADEN. Correct. | -- in terns of ownership

interest, | think it's -- it's a well-known and wi dely
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used phrase in our law as well as others to be a generic
broadbased term W did a little research on sone
publicly available information just to try to find
conpanies that | think we can say are well-known to be --
have certain relationships, and | think it's fair to say,
based on news articles and so forth, that General Electric
Conpany is widely understood to owmn NBC, the broadcasting
net wor k.

It turns out that Ceneral Electric Conpany is
the 100 percent sharehol der of a conpany call ed NBC
Hol di ngs, Inc., which is the 100 percent sharehol der of
NBC, Inc., the broadcasting conpany. | think the chairnan
of the board of GE would be astonished to hear the United

States and the respondents explain that GE does not have

an ownership interest in NBC. It's --~
QUESTION: | think that was conceded, that for
pur poses of newspapers reports, and -- yeah, we understand

that you would have five tiers down, if only one person
owns it, you say, well, that person owns it, even if it's
the fifth tier down, but the question is, in this context
of a jurisdictional statute -- and | wanted to ask you
particularly, you' ve just heard M. Mnear's argunent, do
we, as a Court, owe any special respect to what the
executive tells us a statute that deals in the foreign

affairs real m neans?
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MR. PADEN: Your Honor, | think in this case
that -- that we think that the respect that is owed to the
Justice and State Departnents in this case is -- is
neasur ed by the persuasiveness of the opinions that
they're offering. Essentially, they're offering a |egal
interpretation of the neaning of the statute and
congressional intent.

I don't think they've said that the
interpretation that we're offering here will inpair or
j eopardi ze the conduct of our foreign relations. |In fact,
the only comment in their brief about this is to note that
there have not been frictions in foreign relations as a
result of the extant state of the [ aw, and the extant
state of the lawis really in our favor on both points.

There are a nunber of cases where privatized
entities have been held to be agencies or
instrunentalities, and certainly where tiered entities
have been, so we think it really is a matter of an
anal ysis of the | egal opinions about statutory
construction and -- and whether --

QUESTION:  But the -- the Governnment says you
are the one who's saying, oh, a foreigner m ght be
of fended by the jury trial, whatever.

MR. PADEN:. W're trying to honor the intent of

Congress, Your Honor. Congress --
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QUESTION: And -- and the Government answers no,
that we don't think this is going to be disturbing foreign
nations. You're the one who says that it wll.

MR. PADEN: | think what's salient is what
Congress said, Your Honor, and Congress said that when
clains are brought, when we are going to allow cl ains
against foreign State entities for their commercia
activities or whatever in this country, we're going to
accord themthe kinds of -- the Federal jurisdiction
breadth and | ack of jury trial which we accord to
oursel ves when we agree to be sued.

QUESTION:  May | ask you what the purpose of
filing this lodging was, this gigantic paper? Are we
supposed to read this to figure out what the corporate
rel ati onshi ps were, or what was the purpose?

MR. PADEN: Your Honor, that contains a |ot of
very detailed material in support of the information that
we thought pertinent describing the particular structure
of the Governnment conpanies |aw and the |egal regines --

QUESTION: But is this typical of what a
di strict judge would have to | ook through to figure out
owner shi p under your theory?

MR. PADEN: No, sir. It doesn't --

[ Laught er. ]

MR. PADEN. -- not at all. That had nothing
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really to do with owership. W -- we actually originally
put that material in the record in support of our argunent
that the conpany was an organ of the State of Israel
within the kind of enmerging case | aw there, and what that
materi al shows is the extensive, detail ed
interrelationship between the Governnent conpanies
authority in Israel.

They made deci si ons about whether or not the
conmpany was going to have to use conpany cars, about
whet her or not they were -- they nade -- they made -- they
had i nput in the operation of this conmpany to a mnute
degree of detail and to, of course, very profound
deci si ons such as budget decisions, who would be on the
board of directors.

Thi s conpany, under the Government conpanies
| aw, a Governnent subsidiary conpany is treated, for al
intents and purpose the sane, whether it's indirectly

hel d, as a Government conpany which is directly owned, and

it -- and this detailed material is really in support of
several pages in our brief where we -- where we provide
a -- a long paragraph with a series of exanples of the

extent of the interrelationship between the Governnent of
Israel, the mnisters of finance, the Governnment conpanies
authority, and so forth.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Paden.
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MR. PADEN. Thank you, Your Honor.
CHI EF JUSTI CE REHNQUI ST: The case is subnitted.
(Wher eupon, at 11:06 a.m, the case in the

above-entitled matter was submtted.)
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