
April 12, 2006 

Honorable J. Dennis Hastert 
Speaker of the House of Representatives 
Washington, D.C. 20515 

Dear Mr. Speaker: 

I have the honor to submit to the Congress the amendments to the Federal 
Rules of Civil Procedure that have been adopted by the Supreme Court of the 
United States pursuant to Section 2072 of Title 28, United States Code. 

Accompanying these rules are excerpts from the reports of the Judicial 
Conference of the United States containing the Committee Notes submitted to the 
Court for its consideration pursuant to Section 331 of Title 28, United States Code. 

       Sincerely,

      /s/  John  G.  Roberts,  Jr.  



April 12, 2006 

Honorable Dick Cheney
President, United States Senate 
Washington, D.C.  20510 

Dear Mr. President: 

I have the honor to submit to the Congress the amendments to the Federal 
Rules of Civil Procedure that have been adopted by the Supreme Court of the 
United States pursuant to Section 2072 of Title 28, United States Code. 

Accompanying these rules are excerpts from the reports of the Judicial 
Conference of the United States containing the Committee Notes submitted to the 
Court for its consideration pursuant to Section 331 of Title 28, United States Code. 

       Sincerely,

      /s/  John  G.  Roberts,  Jr.  



 

April 12, 2006 

SUPREME COURT OF THE UNITED STATES 

ORDERED: 

1. That the Federal Rules of Civil Procedure be, and they hereby are, 
amended by including therein the amendments to Civil Rules 5, 9, 14, 16, 24, 26, 33,
34, 37, 45, 50, and 65.1; Form 35; and new Rule 5.1. 

2. That the Supplemental Rules for Admiralty or Maritime Claims and Asset 
Forfeiture Actions be, and they hereby are, amended by including therein the 
amendments to Rules A, C, and E, and new Rule G. 

[See infra., pp. .] 

3. That the foregoing amendments to the Federal Rules of Civil Procedure 
and the Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture 
Actions shall take effect on December 1, 2006, and shall govern in all proceedings 
thereafter commenced and, insofar as just and practicable, all proceedings then 
pending. 

4. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to 
the Congress the foregoing amendments to the Federal Rules of Civil Procedure in 
accordance with the provisions of Section 2072 of Title 28, United States Code. 



AMENDMENTS TO THE 

FEDERAL RULES OF CIVIL PROCEDURE


Rule 5. Service and Filing of Pleadings and Other 
Papers 

* * * * * 

(e) Filing with the Court Defined.  The filing of 

papers with the court as required by these rules shall be 

made by filing them with the clerk of court, except that 

the judge may permit the papers to be filed with the 

judge, in which event the judge shall note thereon the 

filing date and forthwith transmit them to the office of the 

clerk. A court may by local rule permit or require papers 

to be filed, signed, or verified by electronic means that are 

consistent with technical standards, if any, that the 

Judicial Conference of the United States establishes.  A 

local rule may require filing by electronic means only if 

reasonable exceptions are allowed.  A paper filed by 

electronic means in compliance with a local rule 
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constitutes a written paper for the purpose of applying 

these rules. The clerk shall not refuse to accept for filing 

any paper presented for that purpose solely because it is 

not presented in proper form as required by these rules or 

any local rules or practices. 

Rule 5.1. Constitutional Challenge to a Statute — 
Notice, Certification, and Intervention 

(a) Notice by a Party.  A party that files a pleading, 

written motion, or other paper drawing into question the 

constitutionality of a federal or state statute must 

promptly: 

(1) file a notice of constitutional question stating the 

question and identifying the paper that raises it, if: 

(A) a federal statute is questioned and neither the 

United States nor any of its agencies, officers, or 

employees is a party in an official capacity, or 
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(B) a state statute is questioned and neither the 

state nor any of its agencies, officers, or employees 

is a party in an official capacity; and 

(2) serve the notice and paper on the Attorney 

General of the United States if a federal statute is 

challenged — or on the state attorney general if a state 

statute is challenged — either by certified or 

registered mail or by sending it to an electronic 

address designated by the attorney general for this 

purpose. 

(b) Certification by the Court.  The court must, under 

28 U.S.C. § 2403, certify to the Attorney General of the 

United States that there is a constitutional challenge to a 

federal statute, or certify to the state attorney general 

that there is a constitutional challenge to a state statute. 

(c) Intervention; Final Decision on the Merits. 

Unless the court sets a later time, the attorney general 
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may intervene within 60 days after the notice of 

constitutional question is filed or after the court certifies 

the challenge, whichever is earlier. Before the time to 

intervene expires, the court may reject the constitutional 

challenge, but may not enter a final judgment holding the 

statute unconstitutional. 

(d) No Forfeiture.  A party’s failure to file and serve the 

notice, or the court’s failure to certify, does not forfeit a 

constitutional claim or defense that is otherwise timely 

asserted. 

Rule 9. Pleading Special Matters

 * * * * * 

(h) Admiralty and Maritime Claims.  A pleading or 

count setting forth a claim for relief within the admiralty 

and maritime jurisdiction that is also within the 

jurisdiction of the district court on some other ground may 

contain a statement identifying the claim as an admiralty 
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or maritime claim for the purposes of Rules 14(c), 38(e), 

and 82, and the Supplemental Rules for Admiralty or 

Maritime Claims and Asset Forfeiture Actions. If the 

claim is cognizable only in admiralty, it is an admiralty or 

maritime claim for those purposes whether so identified 

or not. The amendment of a pleading to add or withdraw 

an identifying statement is governed by the principles of 

Rule 15. A case that includes an admiralty or maritime 

claim within this subdivision is an admiralty case within 

28 U.S.C. § 1292(a)(3). 

Rule 14. Third-Party Practice 

(a) When Defendant May Bring in Third Party. 

* * * * * 

The third-party complaint, if within the admiralty and 

maritime jurisdiction, may be in rem against a vessel, 

cargo, or other property subject to admiralty or maritime 

process in rem, in which case references in this rule to the 
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summons include the warrant of arrest, and references to 

the third-party plaintiff or defendant include, where 

appropriate, a person who asserts a right under 

Supplemental Rule C(6)(a)(1) in the property arrested.  

* * * * * 

(c) Admiralty and Maritime Claims.  When a plaintiff 

asserts an admiralty or maritime claim within the 

meaning of Rule 9(h), the defendant or person who asserts 

a right under Supplemental Rule C(6)(a)(1), as a third-

party plaintiff, may bring in a third-party defendant who 

may be wholly or partly liable, either to the plaintiff or to 

the third-party plaintiff, by way of remedy over, 

contribution, or otherwise on account of the same 

transaction, occurrence, or series of transactions or 

occurrences.  In such a case the third-party plaintiff may 

also demand judgment against the third-party defendant 

in favor of the plaintiff, in which event the third-party 
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defendant shall make any defenses to the claim of the 

plaintiff as well as to that of the third-party plaintiff in 

the manner provided in Rule 12 and the action shall 

proceed as if the plaintiff had commenced it against the 

third-party defendant as well as the third-party plaintiff. 

Rule 16. Pretrial Conferences; Scheduling; 
Management 

* * * * * 

(b) Scheduling and Planning.  Except in categories of 

actions exempted by district court rule as inappropriate, 

the district judge, or a magistrate judge when authorized 

by district court rule, shall, after receiving the report from 

the parties under Rule 26(f) or after consulting with the 

attorneys for the parties and any unrepresented parties 

by a scheduling conference, telephone, mail, or other 

suitable means, enter a scheduling order that limits the 

time 
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(1) to join other parties and to amend the pleadings; 

(2) to file motions; and 

(3) to complete discovery. 

The scheduling order also may include 

(4) modifications of the times for disclosures under 

Rules 26(a) and 26(e)(1) and of the extent of discovery 

to be permitted; 

(5) provisions for disclosure or discovery of 

electronically stored information; 

(6) any agreements the parties reach for asserting 

claims of privilege or of protection as trial-preparation 

material after production; 

(7) the date or dates for conferences before trial, a 

final pretrial conference, and trial; and 

(8) any other matters appropriate in the 

circumstances of the case. 
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The order shall issue as soon as practicable but in any 

event within 90 days after the appearance of a defendant 

and within 120 days after the complaint has been served 

on a defendant. A schedule shall not be modified except 

upon a showing of good cause and by leave of the district 

judge or, when authorized by local rule, by a magistrate 

judge. 

* * * * * 

Rule 24. Intervention 

* * * * * 

(c) Procedure. A person desiring to intervene shall 

serve a motion to intervene upon the parties as provided 

in Rule 5. The motion shall state the grounds therefor 

and shall be accompanied by a pleading setting forth the 

claim or defense for which intervention is sought. The 

same procedure shall be followed when a statute of the 

United States gives a right to intervene. 
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Rule 26. General Provisions Governing Discovery; 
Duty of Disclosure 

(a) Required Disclosures; Methods to Discover 

Additional Matter. 

(1) Initial Disclosures.  Except in categories of 

proceedings specified in Rule 26(a)(1)(E), or to the 

extent otherwise stipulated or directed by order, a 

party must, without awaiting a discovery request, 

provide to other parties: 

(A) the name and, if known, the address and 

telephone number of each individual likely to have 

discoverable information that the disclosing party 

may use to support its claims or defenses, unless 

solely for impeachment, identifying the subjects of 

the information; 

(B) a copy of, or a description by category and 

location of, all documents, electronically stored 
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information, and tangible things that are in the 

possession, custody, or control of the party and that 

the disclosing party may use to support its claims 

or defenses, unless solely for impeachment; 

* * * * * 

(E) The following categories of proceedings are 

exempt from initial disclosure under Rule 26(a)(1):    

* * * * * 

(ii) a forfeiture action in rem arising from a 

federal statute; 

(iii) a petition for habeas corpus or other 

proceeding to challenge a criminal conviction or 

sentence; 

(iv) an action brought without counsel by a 

person in custody of the United States, a state, 

or a state subdivision; 
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(v) an action to enforce or quash an 

administrative summons or subpoena; 

(vi) an action by the United States to recover 

benefit payments; 

(vii) an action by the United States to collect 

on a student loan guaranteed by the United 

States; 

(viii) a proceeding ancillary to proceedings in 

other courts; and 

(ix)	 an action to enforce an arbitration award. 

* * * * * 

(b) Discovery Scope and Limits.  Unless otherwise 

limited by order of the court in accordance with these 

rules, the scope of discovery is as follows: 

* * * * * 

(2) Limitations. 
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(A) By order, the court may alter the limits in 

these rules on the number of depositions and 

interrogatories or the length of depositions under 

Rule 30. By order or local rule, the court may also 

limit the number of requests under Rule 36. 

(B) A party need not provide discovery of 

electronically stored information from sources that 

the party identifies as not reasonably accessible 

because of undue burden or cost. On motion to 

compel discovery or for a protective order, the party 

from whom discovery is sought must show that the 

information is not reasonably accessible because of 

undue burden or cost.  If that showing is made, the 

court may nonetheless order discovery from such 

sources if the requesting party shows good cause, 

considering the limitations of Rule 26(b)(2)(C).  The 

court may specify conditions for the discovery. 
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(C) The frequency or extent of use of the discovery 

methods otherwise permitted under these rules and 

by any local rule shall be limited by the court if it 

determines that: (i) the discovery sought is 

unreasonably cumulative or duplicative, or is 

obtainable from some other source that is more 

convenient, less burdensome, or less expensive; (ii) 

the party seeking discovery has had ample 

opportunity by discovery in the action to obtain the 

information sought; or (iii) the burden or expense of 

the proposed discovery outweighs its likely benefit, 

taking into account the needs of the case, the 

amount in controversy, the parties’ resources, the 

importance of the issues at stake in the litigation, 

and the importance of the proposed discovery in 

resolving the issues. The court may act upon its 
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own initiative after reasonable notice or pursuant 

to a motion under Rule 26(c). 

* * * * * 

(5) Claims of Privilege or Protection of Trial-

Preparation Materials. 

(A) Information Withheld.  When a party 

withholds information otherwise discoverable 

under these rules by claiming that it is privileged 

or subject to protection as trial-preparation 

material, the party shall make the claim expressly 

and shall describe the nature of the documents, 

communications, or things not produced or 

disclosed in a manner that, without revealing 

information itself privileged or protected, will 

enable other parties to assess the applicability of 

the privilege or protection. 
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(B) Information Produced.  If information is 

produced in discovery that is subject to a claim of 

privilege or of protection as trial-preparation 

material, the party making the claim may notify 

any party that received the information of the 

claim and the basis for it. After being notified, a 

party must promptly return, sequester, or destroy 

the specified information and any copies it has and 

may not use or disclose the information until the 

claim is resolved.  A receiving party may promptly 

present the information to the court under seal for 

a determination of the claim.  If the receiving party 

disclosed the information before being notified, it 

must take reasonable steps to retrieve it. The 

producing party must preserve the information 

until the claim is resolved. 

* * * * * 
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(f) Conference of Parties; Planning for Discovery. 

Except in categories of proceedings exempted from initial 

disclosure under Rule 26(a)(1)(E) or when otherwise 

ordered, the parties must, as soon as practicable and in 

any event at least 21 days before a scheduling conference 

is held or a scheduling order is due under Rule 16(b), 

confer to consider the nature and basis of their claims and 

defenses and the possibilities for a prompt settlement or 

resolution of the case, to make or arrange for the 

disclosures required by Rule 26(a)(1), to discuss any 

issues relating to preserving discoverable information, 

and to develop a proposed discovery plan that indicates 

the parties’ views and proposals concerning: 

(1) what changes should be made in the timing, form, 

or requirement for disclosures under Rule 26(a), 

including a statement as to when disclosures under 

Rule 26(a)(1) were made or will be made; 
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(2) the subjects on which discovery may be needed, 

when discovery should be completed, and whether 

discovery should be conducted in phases or be limited 

to or focused upon particular issues; 

(3) any issues relating to disclosure or discovery of 

electronically stored information, including the form or 

forms in which it should be produced; 

(4) any issues relating to claims of privilege or of 

protection as trial-preparation material, including — if 

the parties agree on a procedure to assert such claims 

after production — whether to ask the court to include 

their agreement in an order;  

(5) what changes should be made in the limitations 

on discovery imposed under these rules or by local 

rule, and what other limitations should be imposed; 

and 
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(6) any other orders that should be entered by the 

court under Rule 26(c) or under Rule 16(b) and (c). 

* * * * * 

Rule 33. Interrogatories to Parties 

* * * * * 

(d) Option to Produce Business Records.  Where the 

answer to an interrogatory may be derived or ascertained 

from the business records, including electronically stored 

information, of the party upon whom the interrogatory 

has been served or from an examination, audit or 

inspection of such business records, including a 

compilation, abstract or summary thereof, and the burden 

of deriving or ascertaining the answer is substantially the 

same for the party serving the interrogatory as for the 

party served, it is a sufficient answer to such 

interrogatory to specify the records from which the 

answer may be derived or ascertained and to afford to the 
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party serving the interrogatory reasonable opportunity to 

examine, audit or inspect such records and to make 

copies, compilations, abstracts, or summaries. A 

specification shall be in sufficient detail to permit the 

interrogating party to locate and to identify, as readily as 

can the party served, the records from which the answer 

may be ascertained. 

Rule 34. Production of Documents, Electronically 
Stored Information, and Things and Entry Upon 
Land for Inspection and Other Purposes 

(a) Scope.  Any party may serve on any other party a 

request (1) to produce and permit the party making the 

request, or someone acting on the requestor’s behalf, to 

inspect, copy, test, or sample any designated documents 

or electronically stored information — including writings, 

drawings, graphs, charts, photographs, sound recordings, 

images, and other data or data compilations stored in any 

medium from which information can be obtained — 
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translated, if necessary, by the respondent into 

reasonably usable form, or to inspect, copy, test, or sample 

any designated tangible things which constitute or 

contain matters within the scope of Rule 26(b) and which 

are in the possession, custody or control of the party upon 

whom the request is served; or (2) to permit entry upon 

designated land or other property in the possession or 

control of the party upon whom the request is served for 

the purpose of inspection and measuring, surveying, 

photographing, testing, or sampling the property or any 

designated object or operation thereon, within the scope of 

Rule 26(b). 

(b) Procedure.  The request shall set forth, either by 

individual item or by category, the items to be inspected, 

and describe each with reasonable particularity. The 

request shall specify a reasonable time, place, and 

manner of making the inspection and performing the 
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related acts. The request may specify the form or forms 

in which electronically stored information is to be 

produced. Without leave of court or written stipulation, a 

request may not be served before the time specified in 

Rule 26(d). 

The party upon whom the request is served shall 

serve a written response within 30 days after the service 

of the request. A shorter or longer time may be directed 

by the court or, in the absence of such an order, agreed to 

in writing by the parties, subject to Rule 29. The 

response shall state, with respect to each item or 

category, that inspection and related activities will be 

permitted as requested, unless the request is objected to, 

including an objection to the requested form or forms for 

producing electronically stored information, stating the 

reasons for the objection.  If objection is made to part of 

an item or category, the part shall be specified and 
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inspection permitted of the remaining parts.  If objection 

is made to the requested form or forms for producing 

electronically stored information — or if no form was 

specified in the request — the responding party must 

state the form or forms it intends to use. The party 

submitting the request may move for an order under Rule 

37(a) with respect to any objection to or other failure to 

respond to the request or any part thereof, or any failure 

to permit inspection as requested. 

Unless the parties otherwise agree, or the court 

otherwise orders: 

(i) a party who produces documents for inspection 

shall produce them as they are kept in the usual 

course of business or shall organize and label them to 

correspond with the categories in the request;  

(ii) if a request does not specify the form or forms for 

producing electronically stored information, a 
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responding party must produce the information in a 

form or forms in which it is ordinarily maintained or in 

a form or forms that are reasonably usable; and 

(iii) a party need not produce the same electronically 

stored information in more than one form. 


* * * * *


Rule 37. Failure to Make Disclosures or Cooperate 
in Discovery; Sanctions 

* * * * * 

(f) Electronically Stored Information.  Absent  

exceptional circumstances, a court may not impose 

sanctions under these rules on a party for failing to 

provide electronically stored information lost as a result of 

the routine, good-faith operation of an electronic 

information system. 

* * * * * 
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Rule 45. Subpoena 

(a) Form; Issuance. 

(1) Every subpoena shall 

(A) state the name of the court from which it is 

issued; and 

(B) state the title of the action, the name of the 

court in which it is pending, and its civil action 

number; and 

(C) command each person to whom it is directed 

to attend and give testimony or to produce and 

permit inspection, copying, testing, or sampling of 

designated books, documents, electronically stored 

information, or tangible things in the possession, 

custody or control of that person, or to permit 

inspection of premises, at a time and place therein 

specified; and 
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(D) set forth the text of subdivisions (c) and (d) of 

this rule. 

A command to produce evidence or to permit 

inspection, copying, testing, or sampling may be joined 

with a command to appear at trial or hearing or at 

deposition, or may be issued separately.  A subpoena may 

specify the form or forms in which electronically stored 

information is to be produced. 

(2) 	 A subpoena must issue as follows: 


* * * * * 


(C) for production, inspection, copying, testing, or 

sampling, if separate from a subpoena commanding 

a person’s attendance, from the court for the 

district where the production or inspection is to be 

made. 

(3) The clerk shall issue a subpoena, signed but 

otherwise in blank, to a party requesting it, who shall 
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complete it before service.  An attorney as officer of the 

court may also issue and sign a subpoena on behalf of 

(A) a court in which the attorney is authorized to 

practice; or 

(B) a court for a district in which a deposition or 

production is compelled by the subpoena, if the 

deposition or production pertains to an action 

pending in a court in which the attorney is 

authorized to practice. 

(b) Service. 

(1) A subpoena may be served by any person who is 

not a party and is not less than 18 years of age. 

Service of a subpoena upon a person named therein 

shall be made by delivering a copy thereof to such 

person and, if the person’s attendance is commanded, 

by tendering to that person the fees for one day’s 

attendance and the mileage allowed by law.  When the 
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subpoena is issued on behalf of the United States or an 

officer or agency thereof, fees and mileage need not be 

tendered. Prior notice of any commanded production 

of documents and things or inspection of premises 

before trial shall be served on each party in the 

manner prescribed by Rule 5(b). 

(2) Subject to the provisions of clause (ii) of 

subparagraph (c)(3)(A) of this rule, a subpoena may be 

served at any place within the district of the court by 

which it is issued, or at any place without the district 

that is within 100 miles of the place of the deposition, 

hearing, trial, production, inspection, copying, testing, 

or sampling specified in the subpoena or at any place 

within the state where a state statute or rule of court 

permits service of a subpoena issued by a state court of 

general jurisdiction sitting in the place of the 

deposition, hearing, trial, production, inspection, 
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copying, testing, or sampling specified in the 

subpoena. When a statute of the United States 

provides therefor, the court upon proper application 

and cause shown may authorize the service of a 

subpoena at any other place. A subpoena directed to a 

witness in a foreign country who is a national or 

resident of the United States shall issue under the 

circumstances and in the manner and be served as 

provided in Title 28, U.S.C. § 1783. 

(3) Proof of service when necessary shall be made by 

filing with the clerk of the court by which the 

subpoena is issued a statement of the date and 

manner of service and of the names of the persons 

served, certified by the person who made the service. 

(c) Protection of Persons Subject to Subpoenas. 

(1) A party or an attorney responsible for the 

issuance and service of a subpoena shall take 
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reasonable steps to avoid imposing undue burden or 

expense on a person subject to that subpoena.  The 

court on behalf of which the subpoena was issued shall 

enforce this duty and impose upon the party or 

attorney in breach of this duty an appropriate 

sanction, which may include, but is not limited to, lost 

earnings and a reasonable attorney’s fee. 

(2) (A) 	 A person commanded to produce and permit 

inspection, copying, testing, or sampling of 

designated electronically stored information, books, 

papers, documents or tangible things, or inspection 

of premises need not appear in person at the place 

of production or inspection unless commanded to 

appear for deposition, hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a 

person commanded to produce and permit 

inspection, copying, testing, or sampling may, 



31       FEDERAL RULES OF CIVIL PROCEDURE 

within 14 days after service of the subpoena or 

before the time specified for compliance if such time 

is less than 14 days after service, serve upon the 

party or attorney designated in the subpoena 

written objection to producing any or all of the 

designated materials or inspection of the premises 

— or to producing electronically stored information 

in the form or forms requested. If objection is 

made, the party serving the subpoena shall not be 

entitled to inspect, copy, test, or sample the 

materials or inspect the premises except pursuant 

to an order of the court by which the subpoena was 

issued. If objection has been made, the party 

serving the subpoena may, upon notice to the 

person commanded to produce, move at any time 

for an order to compel the production, inspection, 

copying, testing, or sampling. Such an order to 
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compel shall protect any person who is not a party 

or an officer of a party from significant expense 

resulting from the inspection, copying, testing, or 

sampling commanded. 

(3) (A) 	 On timely motion, the court by which a 

subpoena was issued shall quash or modify the 

subpoena if it 

(i) fails to allow reasonable time for 

compliance; 

(ii) requires a person who is not a party or an 

officer of a party to travel to a place more than 

100 miles from the place where that person 

resides, is employed or regularly transacts 

business in person, except that, subject to the 

provisions of clause (c)(3)(B)(iii) of this rule, 

such a person may in order to attend trial be 
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commanded to travel from any such place 

within the state in which the trial is held; 

(iii) requires disclosure of privileged or other 

protected matter and no exception or waiver 

applies; or 

(iv) subjects a person to undue burden. 

(B) If a subpoena 

(i) requires disclosure of a trade secret or 

other confidential research, development, or 

commercial information, or 

(ii) requires disclosure of an unretained 

expert’s opinion or information not describing 

specific events or occurrences in dispute and 

resulting from the expert’s study made not at 

the request of any party, or 

(iii) requires a person who is not a party or an 

officer of a party to incur substantial expense to 
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travel more than 100 miles to attend trial, the 

court may, to protect a person subject to or 

affected by the subpoena, quash or modify the 

subpoena or, if the party in whose behalf the 

subpoena is issued shows a substantial need for 

the testimony or material that cannot be 

otherwise met without undue hardship and 

assures that the person to whom the subpoena 

is addressed will be reasonably compensated, 

the court may order appearance or production 

only upon specified conditions. 

(d) Duties in Responding to Subpoena. 

(1) (A)	 A person responding to a subpoena to produce 

documents shall produce them as they are kept in 

the usual course of business or shall organize and 

label them to correspond with the categories in the 

demand. 
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(B) If a subpoena does not specify the form or 

forms for producing electronically stored 

information, a person responding to a subpoena 

must produce the information in a form or forms in 

which the person ordinarily maintains it or in a 

form or forms that are reasonably usable. 

(C) A person responding to a subpoena need not 

produce the same electronically stored information 

in more than one form. 

(D) A person responding to a subpoena need not 

provide discovery of electronically stored 

information from sources that the person identifies 

as not reasonably accessible because of undue 

burden or cost. On motion to compel discovery or to 

quash, the person from whom discovery is sought 

must show that the information sought is not 

reasonably accessible because of undue burden or 
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cost. If that showing is made, the court may 

nonetheless order discovery from such sources if 

the requesting party shows good cause, considering 

the limitations of Rule 26(b)(2)(C). The court may 

specify conditions for the discovery. 

(2) (A)	 When information subject to a subpoena is 

withheld on a claim that it is privileged or subject 

to protection as trial-preparation materials, the 

claim shall be made expressly and shall be 

supported by a description of the nature of the 

documents, communications, or things not 

produced that is sufficient to enable the demanding 

party to contest the claim. 

(B) If information is produced in response to a 

subpoena that is subject to a claim of privilege or of 

protection as trial-preparation material, the person 

making the claim may notify any party that 
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received the information of the claim and the basis 

for it. After being notified, a party must promptly 

return, sequester, or destroy the specified 

information and any copies it has and may not use 

or disclose the information until the claim is 

resolved. A receiving party may promptly present 

the information to the court under seal for a 

determination of the claim. If the receiving party 

disclosed the information before being notified, it 

must take reasonable steps to retrieve it. The 

person who produced the information must 

preserve the information until the claim is 

resolved. 

(e) Contempt.  Failure of any person without adequate 

excuse to obey a subpoena served upon that person may 

be deemed a contempt of the court from which the 

subpoena issued. An adequate cause for failure to obey 
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exists when a subpoena purports to require a nonparty to 

attend or produce at a place not within the limits 

provided by clause (ii) of subparagraph (c)(3)(A). 

Rule 50. Judgment as a Matter of Law in Jury 
Trials; Alternative Motion for New Trial; 
Conditional Rulings 

(a) Judgment as a Matter of Law. 

(1) In General.  If a party has been fully heard on an 

issue during a jury trial and the court finds that a 

reasonable jury would not have a legally sufficient 

evidentiary basis to find for the party on that issue, 

the court may: 

(A) resolve the issue against the party; and 

(B) grant a motion for judgment as a matter of 

law against the party on a claim or defense that, 

under the controlling law, can be maintained or 

defeated only with a favorable finding on that 

issue. 



39       FEDERAL RULES OF CIVIL PROCEDURE 

(2) Motion.  A motion for judgment as a matter of 

law may be made at any time before the case is 

submitted to the jury.  The motion must specify the 

judgment sought and the law and facts that entitle the 

movant to the judgment. 

(b) Renewing the Motion After Trial; Alternative 

Motion for a New Trial.  If the court does not grant a 

motion for judgment as a matter of law made under 

subdivision (a), the court is considered to have submitted 

the action to the jury subject to the court’s later deciding 

the legal questions raised by the motion. The movant 

may renew its request for judgment as a matter of law by 

filing a motion no later than 10 days after the entry of 

judgment or — if the motion addresses a jury issue not 

decided by a verdict — no later than 10 days after the 

jury was discharged. The movant may alternatively 
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request a new trial or join a motion for a new trial under 

Rule 59. 

In ruling on a renewed motion, the court may: 

(1) if a verdict was returned: 

(A) allow the judgment to stand, 

(B) order a new trial, or 

(C) direct entry of judgment as a matter of law; or 

(2) if no verdict was returned: 

(A) order a new trial, or 

(B) 	 direct entry of judgment as a matter of law. 

* * * * * 

Rule 65.1. Security: Proceedings Against Sureties 

Whenever these rules, including the Supplemental Rules 

for Admiralty or Maritime Claims and Asset Forfeiture 

Actions, require or permit the giving of security by a 

party, and security is given in the form of a bond or 

stipulation or other undertaking with one or more 
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sureties, each surety submits to the jurisdiction of the 

court and irrevocably appoints the clerk of the court as 

the surety’s agent upon whom any papers affecting the 

surety’s liability on the bond or undertaking may be 

served. The surety’s liability may be enforced on motion 

without the necessity of an independent action. The 

motion and such notice of the motion as the court 

prescribes may be served on the clerk of the court, who 

shall forthwith mail copies to the sureties if their 

addresses are known. 

Form 35. Report of Parties’ Planning Meeting 

* * * * * 

3. Discovery Plan. The parties jointly propose to the 

court the following discovery plan: [Use separate 

paragraphs or subparagraphs as necessary if parties 

disagree.] 
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Discovery will be needed on the following subjects: 

(brief description of subjects on which discovery 

will be needed) 

Disclosure or discovery of electronically stored 

information should be handled as follows:  (brief 

description of parties’ proposals) 

The parties have agreed to an order regarding claims of 

privilege or of protection as trial-preparation material 

asserted after production, as follows:  (brief description of 

provisions of proposed order). 

All discovery commenced in time to be completed by 

_______ (date) _______. [Discovery on _____ (issue 

for early discovery) _______ to be completed by 

_______ (date) _______.] 
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SUPPLEMENTAL RULES FOR 

ADMIRALTY OR MARITIME CLAIMS 

AND ASSET FORFEITURE ACTIONS


Rule A. Scope of Rules 

(1) These Supplemental Rules apply to: 

(A) the procedure in admiralty and maritime claims 

within the meaning of Rule 9(h) with respect to the 

following remedies: 

(i) maritime attachment and garnishment, 

(ii) actions in rem, 

(iii) possessory, petitory, and partition actions, 

and 

(iv) actions for exoneration from or limitation of 

liability; 

(B) forfeiture actions in rem arising from a federal 

statute; and 

(C) the procedure in statutory condemnation 

proceedings analogous to maritime actions in rem, 
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whether within the admiralty and maritime 

jurisdiction or not. Except as otherwise provided, 

references in these Supplemental Rules to actions in 

rem include such analogous statutory condemnation 

proceedings. 

(2) The Federal Rules of Civil Procedure also apply to the 

foregoing proceedings except to the extent that they are 

inconsistent with these Supplemental Rules. 

Rule C. In Rem Actions: Special Provisions 

(1) When Available.  An action in rem may be brought: 

(a) To enforce any maritime lien; 

(b) Whenever a statute of the United States provides 

for a maritime action in rem or a proceeding analogous 

thereto. 

* * * * * 

(2) Complaint.  In an action in rem the complaint must: 

(a) be verified; 
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(b) describe with reasonable particularity the 

property that is the subject of the action; and 

(c) state that the property is within the district or 

will be within the district while the action is pending. 

(3) Judicial Authorization and Process. 

(a) Arrest Warrant. 

(i) The court must review the complaint and any 

supporting papers. If the conditions for an in rem 

action appear to exist, the court must issue an 

order directing the clerk to issue a warrant for the 

arrest of the vessel or other property that is the 

subject of the action. 

(ii) If the plaintiff or the plaintiff’s attorney 

certifies that exigent circumstances make court 

review impracticable, the clerk must promptly 

issue a summons and a warrant for the arrest of 

the vessel or other property that is the subject of 
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the action. The plaintiff has the burden in any post-

arrest hearing under Rule E(4)(f) to show that 

exigent circumstances existed. 

(b) Service. 

(i) If the property that is the subject of the action 

is a vessel or tangible property on board a vessel, 

the warrant and any supplemental process must be 

delivered to the marshal for service. 

(ii) If the property that is the subject of the action 

is other property, tangible or intangible, the 

warrant and any supplemental process must be 

delivered to a person or organization authorized to 

enforce it, who may be: (A) a marshal; (B) someone 

under contract with the United States; (C) someone 

specially appointed by the court for that purpose; 

or, (D) in an action brought by the United States, 

any officer or employee of the United States.  
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* * * * * 

(6) Responsive Pleading; Interrogatories. 

(a) Maritime Arrests and Other Proceedings. 

(i) a person who asserts a right of possession or 

any ownership interest in the property that is the 

subject of the action must file a verified statement 

of right or interest: 

* * * * * 

(iv) a person who asserts a right of possession or 

any ownership interest must serve an answer 

within 20 days after filing the statement of interest 

or right. 

(b) Interrogatories. 

* * * * * 

Rule E. Actions in Rem and Quasi in Rem:  General 
Provisions 

* * * * * 
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(3) Process. 

(a) In admiralty and maritime proceedings process in 

rem or of maritime attachment and garnishment may 

be served only within the district. 

(b) Issuance and Delivery. 

* * * * * 

(5) Release of Property. 

(a) Special Bond.  Whenever process of maritime 

attachment and garnishment or process in rem is 

issued the execution of such process shall be stayed, or 

the property released, on the giving of security, to be 

approved by the court or clerk, or by stipulation of the 

parties, conditioned to answer the judgment of the 

court or of any appellate court.  The parties may 

stipulate the amount and nature of such security.  In 

the event of the inability or refusal of the parties so to 

stipulate the court shall fix the principal sum of the 
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bond or stipulation at an amount sufficient to cover 

the amount of the plaintiff’s claim fairly stated with 

accrued interest and costs; but the principal sum shall 

in no event exceed (i) twice the amount of the 

plaintiff’s claim or (ii) the value of the property on due 

appraisement, whichever is smaller. The bond or 

stipulation shall be conditioned for the payment of the 

principal sum and interest thereon at 6 per cent per 

annum. 

* * * * * 

(9) Disposition of Property; Sales. 

(a) Interlocutory Sales; Delivery.  

* * * * * 

(ii) In the circumstances described in Rule 

E(9)(a)(i), the court, on motion by a defendant or a 

person filing a statement of interest or right under 

Rule C(6), may order that the property, rather than 
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being sold, be delivered to the movant upon giving 

security under these rules. 

(b) Sales, Proceeds. 

* * * * * 

Rule G. Forfeiture Actions In Rem 

(1) Scope.  This rule governs a forfeiture action in rem 

arising from a federal statute. To the extent that this 

rule does not address an issue, Supplemental Rules C and 

E and the Federal Rules of Civil Procedure also apply. 

(2) Complaint.  The complaint must: 

(a) be verified; 

(b) state the grounds for subject-matter jurisdiction, 

in rem jurisdiction over the defendant property, and 

venue; 

(c) describe the property with reasonable 

particularity; 
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(d) if the property is tangible, state its location when 

any seizure occurred and — if different — its location 

when the action is filed; 

(e) identify the statute under which the forfeiture 

action is brought; and 

(f) state sufficiently detailed facts to support a 

reasonable belief that the government will be able to 

meet its burden of  proof at trial. 

(3) Judicial Authorization and Process. 

(a) Real Property.  If the defendant is real property, 

the government must proceed under 18 U.S.C. § 985. 

(b) Other Property; Arrest Warrant. If the 

defendant is not real property: 

(i) the clerk must issue a warrant to arrest the 

property if it is in the government’s possession, 

custody, or control; 
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(ii) the court — on finding probable cause — must 

issue a warrant to arrest the property if it is not in 

the government’s possession, custody, or control 

and is not subject to a judicial restraining order; 

and 

(iii) a warrant is not necessary if the property is 

subject to a judicial restraining order. 

(c) Execution of Process. 

(i) The warrant and any supplemental process 

must be delivered to a person or organization 

authorized to execute it, who may be: (A) a 

marshal or any other United States officer or 

employee; (B) someone under contract with the 

United States; or (C) someone specially appointed 

by the court for that purpose. 

(ii) The authorized person or organization must 

execute the warrant and any supplemental process 
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on property in the United States as soon as 

practicable unless: 

(A) the property is in the government’s 

possession, custody, or control; or 

(B) the court orders a different time when the 

complaint is under seal, the action is stayed 

before the warrant and supplemental process 

are executed, or the court finds other good 

cause. 

(iii) The warrant and any supplemental process 

may be executed within the district or, when 

authorized by statute, outside the district. 

(iv) If executing a warrant on property outside the 

United States is required, the warrant may be 

transmitted to an appropriate authority for serving 

process where the property is located. 

(4) Notice. 
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(a) Notice by Publication. 

(i) When Publication Is Required.  A 

judgment of forfeiture may be entered only if the 

government has published notice of the action 

within a reasonable time after filing the complaint 

or at a time the court orders. But notice need not 

be published if: 

(A) the defendant property is worth less than 

$1,000 and direct notice is sent under Rule 

G(4)(b) to every person the government can 

reasonably identify as a potential claimant; or 

(B) the court finds that the cost of publication 

exceeds the property’s value and that other 

means of notice would satisfy due process. 

(ii) Content of the Notice.  Unless the court 

orders otherwise, the notice must: 
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(A) describe the property with reasonable 

particularity; 

(B) state the times under Rule G(5) to file a 

claim and to answer; and 

(C) name the government attorney to be 

served with the claim and answer. 

(iii) Frequency of Publication.  Published 

notice must appear: 

(A) once a week for three consecutive weeks; 

or 

(B) only once if, before the action was filed, 

notice of nonjudicial forfeiture of the same 

property was published on an official internet 

government forfeiture site for at least 30 

consecutive days, or in a newspaper of general 

circulation for three consecutive weeks in a 
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district where publication is authorized under 

Rule G(4)(a)(iv). 

(iv) Means of Publication.  The government 

should select from the following options a means of 

publication reasonably calculated to notify 

potential claimants of the action: 

(A) if the property is in the United States, 

publication in a newspaper generally circulated 

in the district where the action is filed, where 

the property was seized, or where property that 

was not seized is located; 

(B) if the property is outside the United 

States, publication in a newspaper generally 

circulated in a district where the action is filed, 

in a newspaper generally circulated in the 

country where the property is located, or in legal 
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notices published and generally circulated in the 

country where the property is located; or 

(C) instead of (A) or (B), posting a notice on an 

official internet government forfeiture site for at 

least 30 consecutive days. 

(b) Notice to Known Potential Claimants. 

(i) Direct Notice Required.  The government 

must send notice of the action and a copy of the 

complaint to any person who reasonably appears to 

be a potential claimant on the facts known to the 

government before the end of the time for filing a 

claim under Rule G(5)(a)(ii)(B). 

(ii) Content of the Notice. The notice must 

state: 

(A) the date when the notice is sent; 

(B) a deadline for filing a claim, at least 35 

days after the notice is sent; 
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(C) that an answer or a motion under Rule 12 

must be filed no later than 20 days after filing 

the claim; and 

(D) the name of the government attorney to be 

served with the claim and answer. 

(iii) Sending Notice. 

(A) The notice must be sent by means 

reasonably calculated to reach the potential 

claimant. 

(B) Notice may be sent to the potential 

claimant or to the attorney representing the 

potential claimant with respect to the seizure of 

the property or in a related investigation, 

administrative forfeiture proceeding, or criminal 

case. 
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(C) Notice sent to a potential claimant who is 

incarcerated must be sent to the place of 

incarceration. 

(D) Notice to a person arrested in connection 

with an offense giving rise to the forfeiture who 

is not incarcerated when notice is sent may be 

sent to the address that person last gave to the 

agency that arrested or released the person. 

(E) Notice to a person from whom the 

property was seized who is not incarcerated 

when notice is sent may be sent to the last 

address that person gave to the agency that 

seized the property. 

(iv)  When Notice Is Sent.  Notice by the 

following means is sent on the date when it is 

placed in the mail, delivered to a commercial 

carrier, or sent by electronic mail. 
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(v) Actual Notice.  A potential claimant who had 

actual notice of a forfeiture action may not oppose 

or seek relief from forfeiture because of the 

government’s failure to send the required notice. 

(5) Responsive Pleadings. 

(a) Filing a Claim. 

(i) A person who asserts an interest in the 

defendant property may contest the forfeiture by 

filing a claim in the court where the action is 

pending. The claim must: 

(A) identify the specific property claimed; 

(B) identify the claimant and state the 

claimant’s interest in the property; 

(C) be signed by the claimant under penalty of 

perjury; and 

(D) be served on the government attorney 

designated under Rule G(4)(a)(ii)(C) or (b)(ii)(D). 
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(ii) Unless the court for good cause sets a 

different time, the claim must be filed: 

(A) by the time stated in a direct notice sent 

under Rule G(4)(b); 

(B) if notice was published but direct notice 

was not sent to the claimant or the claimant’s 

attorney, no later than 30 days after final 

publication of newspaper notice or legal notice 

under Rule G(4)(a) or no later than 60 days  

after the first day of publication on an official 

internet government forfeiture site; or 

(C) if notice was not published and direct 

notice was not sent to the claimant or the 

claimant’s attorney: 

(1) if the property was in the 

government’s possession, custody, or control 

when the complaint was filed, no later than 
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60 days after the filing, not counting any 

time when the complaint was under seal or 

when the action was stayed before execution 

of a warrant issued under Rule G(3)(b); or 

(2) if the property was not in the 

government’s possession, custody, or control 

when the complaint was filed, no later than 

60 days after the government complied with 

18 U.S.C. § 985(c) as to real property, or 60 

days after process was executed on the 

property under Rule G(3). 

(iii) A claim filed by a person asserting an interest 

as a bailee must identify the bailor, and if filed on 

the bailor’s behalf must state the authority to do so. 

(b) Answer. A claimant must serve and file an 

answer to the complaint or a motion under Rule 12 

within 20 days after filing the claim. A claimant 
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waives an objection to in rem jurisdiction or to venue if 

the objection is not made by motion or stated in the 

answer. 

(6) Special Interrogatories. 

(a) Time and Scope. The government may serve 

special interrogatories limited to the claimant’s 

identity and relationship to the defendant property 

without the court’s leave at any time after the claim is 

filed and before discovery is closed. But if the 

claimant serves a motion to dismiss the action, the 

government must serve the interrogatories within 20 

days after the motion is served. 

(b) Answers or Objections. Answers or objections 

to these interrogatories must be served within 20 days 

after the interrogatories are served. 

(c) Government’s Response Deferred. The 

government need not respond to a claimant’s motion to 
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dismiss the action under Rule G(8)(b) until 20 days 

after the claimant has answered these interrogatories. 

(7) Preserving, Preventing Criminal Use, and 

Disposing of Property; Sales. 

(a) Preserving and Preventing Criminal Use of 

Property.  When the government does not have 

actual possession of the defendant property the court, 

on motion or on its own, may enter any order 

necessary to preserve the property, to prevent its 

removal or encumbrance, or to prevent its use in a 

criminal offense. 

(b) Interlocutory Sale or Delivery. 

(i) Order to Sell. On motion by a party or a 

person having custody of the property, the court 

may order all or part of the property sold if: 



65       FEDERAL RULES OF CIVIL PROCEDURE 

(A) the property is perishable or at risk of 

deterioration, decay, or injury by being detained 

in custody pending the action; 

(B) the expense of keeping the property is 

excessive or is disproportionate to its fair 

market value; 

(C) the property is subject to a mortgage or to 

taxes on which the owner is in default; or 

(D) the court finds other good cause. 

(ii) Who Makes the Sale. A sale must be made 

by a United States agency that has authority to sell 

the property, by the agency’s contractor, or by any 

person the court designates. 

(iii) Sale Procedures.  The sale is governed by 28 

U.S.C. §§ 2001, 2002, and 2004, unless all parties, 

with the court’s approval, agree to the sale, aspects 

of the sale, or different procedures. 
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(iv) Sale Proceeds.  Sale proceeds are a 

substitute res subject to forfeiture in place of the 

property that was sold. The proceeds must be held 

in an interest-bearing account maintained by the 

United States pending the conclusion of the 

forfeiture action. 

(v) Delivery on a Claimant’s Motion. The 

court may order that the property be delivered to 

the claimant pending the conclusion of the action if 

the claimant shows circumstances that would 

permit sale under Rule G(7)(b)(i) and gives security 

under these rules. 

(c) Disposing of Forfeited Property.  Upon entry 

of a forfeiture judgment, the property or proceeds from 

selling the property must be disposed of as provided by 

law. 

(8) Motions. 
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(a) Motion To Suppress Use of the Property as 

Evidence.  If the defendant property was seized, a 

party with standing to contest the lawfulness of the 

seizure may move to suppress use of the property as 

evidence. Suppression does not affect forfeiture of the 

property based on independently derived evidence. 

(b) Motion To Dismiss the Action. 

(i) A claimant who establishes standing to 

contest forfeiture may move to dismiss the action 

under Rule 12(b). 

(ii) In an action governed by 18 U.S.C. 

§ 983(a)(3)(D) the complaint may not be dismissed 

on the ground that the government did not have 

adequate evidence at the time the complaint was 

filed to establish the forfeitability of the property. 

The sufficiency of the complaint is governed by 

Rule G(2). 
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(c) Motion To Strike a Claim or Answer. 

(i) At any time before trial, the government may 

move to strike a claim or answer: 

(A) for failing to comply with Rule G(5) or (6), 

or 

(B) because the claimant lacks standing.  

(ii) The motion: 

(A) must be decided before any motion by the 

claimant to dismiss the action; and 

(B) may be presented as a motion for 

judgment on the pleadings or as a motion to 

determine after a hearing or by summary 

judgment whether the claimant can carry the 

burden of establishing standing by a 

preponderance of the evidence. 

(d) Petition To Release Property. 
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(i) If a United States agency or an agency’s 

contractor holds property for judicial or nonjudicial 

forfeiture under a statute governed by 18 U.S.C. 

§ 983(f), a person who has filed a claim to the 

property may petition for its release under § 983(f). 

(ii) If a petition for release is filed before a judicial 

forfeiture action is filed against the property, the 

petition may be filed either in the district where 

the property was seized or in the district where a 

warrant to seize the property issued.  If a judicial 

forfeiture action against the property is later filed 

in another district — or if the government shows 

that the action will be filed in another district — 

the petition may be transferred to that district 

under 28 U.S.C. § 1404. 

(e) Excessive Fines.  A claimant may seek to 

mitigate a forfeiture under the Excessive Fines Clause 
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of the Eighth Amendment by motion for summary 

judgment or by motion made after entry of a forfeiture 

judgment if: 

(i) the claimant has pleaded the defense under 

Rule 8; and 

(ii) the parties have had the opportunity to 

conduct civil discovery on the defense. 

(9) Trial. Trial is to the court unless any party demands 

trial by jury under Rule 38. 


