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PROCEEDI NGS
(10:58 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
next in Nunmber 99-1613, Robert Shaw v. Kevin Mirphy.

M. Ohler.

ORAL ARGUMENT OF DAVID L. OHLER
ON BEHALF OF THE PETI TI ONERS

MR, OHLER: M. Chief Justice, and may it please
t he Court:

This case presents the question of whether an
inmate has a freestanding right to provide |egal
assi stance to another inmate which entitles correspondence
fromthat inmate to special protection under the First
Amendnent .

Wth respect to the facts of this case, the
guestion may be phrased --

QUESTION:  There's sone discussion in the briefs
about the penalties that were inposed on the prisoner by
virtue of his witing the letter that he wote. | guess
t hose are not at issue here?

MR, OHLER: | don't believe they are, Your
Honor. In fact, | believe the respondent in his brief at
page 10 indicated that M. Mirphy did not seek expungenent
of the disciplinary action that was taken agai nst him

We believe, and with respect to the facts of
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this case, the question may be whether an inmate can evade
censorshi p of conmuni cati on and di scipline for insolent

| anguage contained in a letter to another innmate which

al so contains | egal advice.

If an inmate does not have a free --

QUESTION: Can we take it as a given that this
was i nsol ent | anguage, because, you know, |'m sonewhat
dubi ous whether this was insolent |anguage, but that's a
given in this case?

MR OHLER. W believe it's a given. W don't
believe that M. Mirphy contested whether or not there was
sufficient evidence to find that he was insolent, and in
fact --

QUESTION:  He had the opportunity to contest
that? He could --

MR. OHLER:. He did, Your Honor, and as |
indicated to the question from Justice O Connor, he has
not sought expungenent of that disciplinary infraction.

I f an innmate does not have a freestandi ng right
to receive legal assistance, as this Court stated in Lew s
v. Casey, then the corollary nmust be true, an innate does
not have a freestanding right to render |egal assistance.

It is petitioners' position that |egal advice is
entitled to no greater protection than speech in general

in a prison context.
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QUESTION:. M. Ohler, may | ask if -- at |east |
understood that the position of the United States i s not
the sane as the one that you are telling us about, nothing
el se being at issue but the insolence and the other
charge. | thought that the position of the United States
was that this should be remanded for consideration of
those factors of that part of the case in light of Turner
v. Safley. Is that wong?

MR. OHLER: That is the position of the United
States, and that is a position that we disagree with.

It's our position that once the cloak of special
protection is renoved fromthe | egal advice, the | ega
advice privilege as we terned it in the brief, the
guestion is whether or not |egal advice under the Turner
anal ysis, or whether or not the prison's disciplinary
policy under the Turner analysis is reasonably related to
a legitimte penalogical interest, and we believe it is.

Once that determ nation has been nmade, that the
policy is valid and, in fact, the respondent has conceded
that, he's not contested the facial validity of that
policy, but once the validity of that policy under Turner
is determ ned, then the only question, we believe, is
whet her or not M. Miurphy in fact violated the policy and,
as | nentioned to Justice Scalia' s question, he has not
rai sed that question, and that's a due process question

5
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t hat was not raised bel ow

In Turner itself the court did not distinguish
bet ween | egal conmuni cati ons and ot her types of
comuni cati on between i nmates, and there is no | ogical
reason why | egal comunication should be entitled to any
di fferent standard of review than other types of speech,

i ncluding political speech.

QUESTION: Wl |, suppose you have a prison
where, in a disciplinary proceeding, not a crimnal charge
but a disciplinary proceedi ng, one inmate, as the custom
often represents another. Do you think then the so-called
inmate | aw clerk woul d have a privilege to comruni cate
with the inmate that he's representing?

It's maybe a little hard for you to answer,
because we have to assunme a | ot of regulations and stuff
that are not in play, but just to flat out say that
there's never this right is sonewhat -- goes sonmewhat far
| think.

MR OHLER Well, in this case, and this case is
an exanpl e, perhaps, of the hypothetical you pose, but
M. Murphy had the opportunity in this case to comruni cate
to the Inmate Tracy. He could have provided the |egal
advice that was contained in the letter, don't plead
guilty, have your attorney get a hold of nme, |I've got sone
information. Inmate Mirphy went beyond that and --

6
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QUESTION:  No, but ny question is, does he have
a right to send the comuni cation? You say there's no
right at all, we don't have to get into insolence or
interpretation of the letter, there's just sinply no
right, but 1'm suggesting that in sone instances there
m ght be.

MR, OHLER: Wth respect to inmate-to-inmate
comuni cations it's our position, no, that there is no
right for inmate-to-innmate conmunicati ons.

QUESTI O\ Even when one innate's representing
anot her in, say, a grievance proceeding, or, pardon ne, a
di sci plinary proceedi ng?

MR. OHLER: Not with respect to comunication
under the Turner opinion, Your Honor.

QUESTION:  Well, if -- are you answering your
guestion limted sinply to sending letters, or are you
sayi ng that one inmate can be assigned to defend anot her,
and the prison may preclude all conmunication between them
of any sort whatsoever? Are you saying that?

MR. OHLER: No, Your Honor, we're not saying

t hat .

QUESTI ON: Ckay.

MR, OHLER:  No.

QUESTION: So you're limting it sinply to
witten -- your answer to Justice Kennedy is limted

7
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sinply to witten statenents?

MR, OHLER:  Correct.

QUESTION:  And you take the position, then, that
if an inmate were, by the prison, assigned to provide
| egal assistance to another prisoner, that no witten
comuni cation could be sent fromthe one providing the
assi stance to the other prisoner?

MR. OHLER:  Under Turner, | believe Turner can
be read that way. Under the facts of this case, the only
thing that the prison was punishing was the insol ent
| anguage contained in the comunication, and the prison in
this case did permt that conmmunication to occur between
| nmat e Murphy, who is a law clerk, and Innmate Tracy.

QUESTI O\ What possible interest would the
prison have in prohibiting -- assum ng you all owed an
inmate to provide | egal services to another, which
sonetimes | understand happens, what interest of the
prison is there in making sure that it is never done in
witten form which the prison can then read?

MR OHLER. Wth respect to an inmate |aw clerk
program as occurred here --

QUESTI ON:  Yes.

MR OHLER. -- we permtted, the prison
permtted comruni cati ons between --

QUESTION:  But you just told me that you would

8
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not allow any witten comuni cation, even though a | aw
cl erk assignnent had been made.

MR OHLER. |I'msorry, | may have -- | m sspoke
or m sunderstood. | was sinply saying that Turner seened
to inply that with respect to inmate-to-i nmate
correspondence, that conmunications could be prohibited by
a prison and, in Turner, in fact, the regulation at issue,
whi ch was at the Lorenz Correctional Facility in Mssouri,
as practiced at that particular prison, precluded |egal
conmuni cations, and --

QUESTION: Well, you don't have to go that far
in this case, nor do we.

| nean, really, all you' re asserting in this
case is that normal prison regulations, including those
agai nst di spl ayi ng i nsol ence towards the prison guards, do
not becone suspended when there are conmunications
involving legal representation. 1Isn't that as far as we
woul d have to go in order to give you all that you're
interested in here?

MR. OHLER: That is correct, Justice Scalia.

QUESTION: Well, I"'mslightly m xed up, because
| thought, suppose that Inmate A wants to represent |Innate
B, but he isn't. | thought you were saying that's this
case, and there's no special right to be a | awer. You
don't have a constitutional right to get to be a | awer,

9
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any nore than you get to be an architect, right?

MR. OHLER:  Correct.

QUESTION: But there's a different situation. A
is representing B. In that case, B, not A has a right to
| egal representation, which may involve sending letters.
s that right?

MR OHLER: If we're going to termthe
comuni cation that occurred here as representation --

QUESTION:  This has nothing to do with that, |
thought. Am1l not right that Ais not representing B in
this case, he'd just |ike to?

MR. OHLER: That's correct, yes.

QUESTION: Al right. So if we're witing an
opi nion, | guess, shouldn't | be careful, drawi ng on your
personal view, not sonme case but your view as a | awer, to
make certain that we don't say, we don't tal k about the
situation where B, who is the person who needs a | awer,
he may well have a right to get comrunications fromhis
| awyer that is different fromthe ordinary right just to
speak. Am1 right?

MR. OHLER:  Yes, Your Honor.

QUESTI ON: Okay. Now, what about the case where
we have an association of people who help to provide
| awyers to i nmates?

I " m obvi ously thinking of NAACP v. Button, for

10
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exanpl e, and rmaybe that association of |awers, or people
who want to give |lawers to inmates, has a few inmates in
it. Mght they have a special right?

MR. OHLER:  Your Honor, with respect to --

QUESTION: Do you want to say we don't have to
get into that here?

MR OHLER. | don't think we have to get into
that. | think the NAACP cases and the In re Prinus |ine
of cases dealt with access to courts.

In fact, | think this Court used that |anguage
in the Prinmus case, dealt with access to courts by free
citizens, and providing free citizens with the tools to
gain a foothold into the court and to advance their civil
rights, and there is a | arge anmount of jurisprudence from
this Court relative to the right of access as it applies
to inmates, and we believe that that jurisprudence
controls, relative to the right of access by inmates in a
prison setting.

QUESTION: Wuld it have been the sane of fense,
in your view, if the -- was it Mirphy, had sent the letter
not to Tracy but to Tracy's assigned counsel ?

MR. OHLER  That would be another matter and, in
fact, that correspondence could have occurred, and the
di fference between that situation and the situation that's
presented in this case is the correspondence that is going

11
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outside the prison, and so it's -- the confrontational
aspect of Inmate Murphy's letter is not the sanme, because
it's being sent outside the prison.

QUESTI ON: Suppose it were sent to an
i nvestigative reporter?

MR. OHLER: That would have been fine. Once
again, we don't have that confrontational aspect that
occurred when this correspondence renai ned within the
pri son.

QUESTION:  Well, in both of Justice G nsburg's
hypot heticals, | assunme the prison authorities would read
the letter first, or aml wong about that? It's a
hypot hetical, but |I assunme -- that's your regul ation.
Don't you read everything that goes out?

MR. OHLER: No. Qur policy permts outgoing
correspondence to go out, and is only --

QUESTI ON:  Whether or not it's read. [It's not
read?

MR OHLER It's only read if there's a
reasonabl e probability to believe that it contains certain
types of information that would be detrinmental to the
prison, so in nost cases outgoing correspondence is not
read.

QUESTION: What is the confrontation that you're
tal king about? | may not understand what you nean.

12
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MR OHLER Wl --

QUESTI ON:  You spoke about confrontational
aspect. Wat do you nean by that?

MR. OHLER: The | anguage contained in the letter
was di sparagi ng about Correctional Oficer Glle.

QUESTI ON:  Yes.

MR OHLER. And it was a challenge to the
authority of Correctional Oficer Galle in particular,
but correctional staff in general, and it's that --

QUESTION: Well, it was a challenge to his
exercise, or as the letter clained, his abuse of
authority.

MR OHLER Correct, and there were al so other
comments in there concerning his sexual orientation which
this Court | believe in Thornburgh recogni zed as a
security concern in the prison context.

QUESTION: Right. What's the confrontation?
Are you tal king about the confrontation between the person
who wites the letter and the prison censor who reads it?

MR OHLER: No. | think the confrontationa
aspect of that, and the challenge to authority, goes
bet ween I nmate Murphy and O ficer Galle.

QUESTION: Wwell, Oficer Gall e never saw the
letter, could not have been, | take it, expected to see
the letter. The only person who could be expected to see

13
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the letter, other than the recipient, was the prison
censor.

MR. OHLER: The problemis, we don't know what
happens to the letter once it gets -- assum ng that the
letter was transmtted to Inmate Tracy, that letter could
have been --

QUESTI ON:  Yes, but you're tal king about the
confrontational aspect of the letter.

QUESTION: | thought you neant that it
encourages the recipient to becone confrontational wth
t he guards.

MR. OHLER It does that al so, Your Honor.

QUESTION: It does that al so?

MR, OHLER  Yes.

QUESTION: Oh. But that's not what you neant by
its confrontational aspect. Then | share Justice Souter's
perplexity. 1 don't understand who he's confronting.

| nmean, | can understand how it's not good for
prison discipline to allow prisoners to incite one anot her
agai nst the guards. |[If that's what you're tal king about,
it makes sense, but how one letter fromone prisoner to
anot her prisoner confronts the prison guards, that's
beyond ne.

MR. OHLER: And that's one aspect of it, and
that is a concern, is that in fact this particular inmate

14
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that the letter was sent to had just recently assaulted a
correctional officer. This letter would tend to incite
| nmat e Tracy.

The other concern is what this Court terned a
ripple effect when --

QUESTION: More so than if his lawer had told
him his |awer said, | got this letter froma fellow
inmate, what do you think of it, or if an investigative
reporter asked hin? Wuld it be less -- would that be
| ess of a problen?

MR OHLER There are -- there still are
concerns there, Justice --

QUESTI ON: You have no control over the | awers,
| take it.

MR OHLER That's correct.

QUESTION:  You do have control over the
pri soners.

MR OHLER That's correct.

QUESTION:  Mbre or |ess.

MR. OHLER:  Yes, Your Honor.

M. Chief Justice, 1'd like to reserve ny
remai ni ng tine.

QUESTION:  Very well, M. OChler.

MR. OHLER: Thank you.

QUESTION: Ms. MlIlett, we'll hear from you.

15
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ORAL ARGUMENT OF PATRICI A M LLETT
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

M5. MLLETT: M. Chief Justice, and may it
pl ease the Court:

The court of appeals' categorical protection of
inmate | egal advice fromrules that reasonably regul ate
all other prison correspondence is inconsistent both with
this Court's precedents and with realities of prison
managenment. In our view prisoners -- and in this Court's
view, prisoners have a right of access to the courts to
press their own grievances and clains, but this Court has
never recogni zed a freestanding First Amendnent right on
the part of other inmates to get involved in each others
l[itigation efforts. That is particularly true when the
litigating inmate is already represented by an attorney.

In Lewis v. Casey, this Court held that while
inmates nust be allowed to bring suits challenging their
own convictions and conditions of confinenent, inpairnent
of any other litigating capacity, and that woul d incl ude
serving as a legal advisor, is sinply going to be
i ncidental and perfectly constitutional consequences of
convi ction and incarceration.

QUESTION: M. MIlett, will you clarify for us
what the United States would remand? What woul d be open

16
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to the court below to consider, assum ng we accept your
first position that there is no right of, to represent --
one inmate to another to represent each other? There's no
attorney-client relationship that stens from any
constitutional guarantee. Let's say we accept that. What
woul d you remand on?

M5. MLLETT: The remand woul d be on an as-
applied challenge to this particular comunication. It
woul d not be a request, as the Ninth Crcuit found here,
for categorical protection of all inmate conmunications of
| egal advice. The question would be whet her application
of the insolence regulation to this particul ar
comuni cation, looking at its particular content, would be
consistent with the First Anendnent under a --

QUESTION: But am |l wong, or was the petitioner
wrong in suggesting that that had not been raised?

M5. MLLETT: Well, our understanding is that
what was not raised is whether or not this conmunication
fell within the definition of insolence or violation of a
due process, or interference with a due process hearing
under the ternms of the regulations, and that's not what
we' re saying should be remanded. Wat we're saying should
be remanded is whether there's an as-applied
constitutional challenge to application of those
regul ations to this conmunication.

17
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QUESTI ON: Whi ch woul d be based on that same
thing. | nean, what would an as-applied chall enge be
based on unless it is the fact that in fact this
regul ati on wasn't viol ated?

M5. MLLETT: No, you could have -- prisons
coul d have a regulation. For exanple, they could decide
t hat i nsolence could includes any, for exanple, criticism
of a guard, so that -- and those m ght well pass faci al
constitutionality under a Turner v. Safley analysis, but
you could still find that a conment to a guard that, you
know, that's a bad hair cut, would fall within the neaning
of insolence, and so would fall within the regul ation, but
woul d not survive a Turner v. Safley as-applied analysis
because it would not be a security --

QUESTI ON:  Are you suggesting that there are two
| evel s of application of Turner, that even if a regulation
on its face, so to speak, is valid under Turner, it could
be invalid as applied?

M5. MLLETT: Absolutely, and | think that's
what -- for exanple, in Thornburgh v. Abbott this Court
uphel d regul ations as applied to the public generally --
|"msorry, not as applied, facially, the application of a
prison regulation limting the types of publications and
magazi nes that could conme into a prison, but remanded for
as-applied review of whether publication by publication

18
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the prison's decision to keep a particul ar publication out
violated the First Anmendnment, and that's all that we think
the remand here woul d need to enconpass. But the
inmportant thing to keep in mnd, and the main problemwth
the Ninth Grcuit --

QUESTION: Did he raise that question bel ow?

M5. MLLETT: That's our understanding of the
conplaint, and it's based in part on the magistrate
judge's analysis which is in the petition appendi x, where
they tal k about the failure of the State to conme forward
at that stage with informati on showi ng why this particul ar
comuni cation was a threat to security.

QUESTION:  Well, | take it --

QUESTION: So in your viewthere is --

QUESTION: -- that is going to whether the
regul ati on was viol ated, whether this particul ar
comuni cati on was, indeed, insolence towards the guard.
Isn'"t that perfectly explicable as raising the issue of
whet her the regul ati on was vi ol at ed?

M5. MLLETT: Well, we understood that argunent
in the conplaint, that anal ysis by the magistrate judge
and respondent's, including respondent's argunents here
about whet her, you know, how this particular conmuni cation
does or does not challenge security interests as an as-
applied chall enge, but we're not here because we have a

19
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strong interest on that. |If we've m sunderstood the
record, and there is no as-applied challenge in the case,
then there would be no basis for a remand.

QUESTION:  Is another way of saying what you're
trying -- maybe | don't quite get it, that even though he
doesn't have a First Amendnent right to act as a | awer
and practice law in the prison context, he had a First
Amendnent right to wite this particular letter?

M5. MLLETT: Yes. WlIl, our position is that
there's no special First Anendnent status accorded to this
comuni cati on because it was | egal advice.

QUESTION:  Right, but just under ordinary First
Amendnent review --

M5. MLLETT: Exactly. Exactly. That -- the
crux of our point is that Turner v. Safley is a sufficient
test to review all prison regulations, and --

QUESTION: I n your viewthere's a First
Amendnent right for prisoners to comrunicate with each
other? | nean, does -- that has to be the begi nning
poi nt, based on ny understandi ng of your argunent.

M5. MLLETT: Well, our position is that inmates
could always claimthat and then the burden would be on
the prison to showin the circunstances that there is or
is not.

For nost of the tine there's a |ot of prisoner

20
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comuni cation that goes on that does not affect prison
security.

QUESTION: But that's a very substanti al
hol di ng.

QUESTI ON:  Yes.

QUESTION:  You're asking us to have a
foundati onal proposition that there's a First Amendnent
right for prisoners to communi cate.

QUESTION: W' ve never held that.

M5. MLLETT: The -- | think the prem se of the
recognition that you read woul d be reviewed under Turner
v. Safley, and |I think a regulation that said, prisoners
shal | never, under all circunstances shall never speak to
anot her inmate, no inmate shall ever speak to another
i nmat e, woul d have to be revi ewed under Turner v. Safl ey,
and the Governnent would have to cone in and show why any
conmuni cation at all between inmates is a threat to
security.

QUESTION:  There's another point, too, that if
the prison regulations do permt comrunication, there is
still -- there arguably could be a First Amendnent right
to say certain things in those comruni cations w thout --
in other words, they say, we'll let you wite letters, but
we're going to tell you exactly what you can say. That's
a rather strange view. Wll, anyway --
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M5. MLLETT: |I'msorry if | msunderstood your
guestion. Qur only position is that there certainly may
be circunstances, in fact, in which it would be
appropriate for a prison to say, there shall be no
conmuni cations at all between inmates, either curfew
times, or |ockdown situations, or high security --

QUESTION:  Well, | thought this involved such a
situation. The person to whom respondent wanted to
comuni cate was in a maxi num security section.

M5. MLLETT: He was.

QUESTION:  And | had understood the prison did
not permt comunication fromprisoners in other parts of
the prison with | esser restrictions to prisoners in the
maxi mum security. Am | wong?

M5. MLLETT: CQur understanding is that he was
allowed to wite a letter to this inmte, so there was not
a conpl ete ban on comuni cati on between people, inmates in
respondent’'s category and this high risk, or this maximm
security unit. There was not a conplete ban on
communi cations. It was just the content of this letter.

Clearly, any communication that is witten
bet ween prisoners nust be consistent with valid
penal ogical limtations on those, and those woul d i ncl ude
t hat communi cati ons not be insolent or incite one inmate
agai nst anot her, inmate agai nst another or agai nst guards
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or prison staff.

The inmportant thing, we think, to keep in mnd
with respect to the Ninth Circuit's rule is that the
Turner v. Safley test is sufficient for purposes of
anal yzing any First Anendnent clains to speech or other
rights invoked by prisoners and that beyond that, prison
correspondence invol ving | egal advice does not have any
speci al exenption fromthose rules, should not be anal yzed
under any separate standard and, in fact, can present the
exact sanme dangers that routine correspondence does.

They can -- accordi ng special status, as the
Ninth Crcuit has done, to inmate correspondence could
all ow that type of correspondence to becone a ready
vehicle for secretly coded comruni cati ons and ot her
illicit communications. Jailhouse |awers are frequently
a nmenace to prison discipline, and they could be all owed
t hrough special treatnent to set up an order or a
hi erarchy that woul d conpete with the prison order system

In addition, the circul ation anong i nmates of
potentially volatile allegations and accusations can, in
t he judgnent of prison officials, exacerbate the already
extrenely tense relations between prison officials and
inmates and that, nmuch like in Jones v. North Carolina
Prisoners Labor Union, where this Court held that prisoner
comuni cati ons, prisoner assertions of First Amendnent
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speech and association rights that are focused on
encouragi ng an increase in adversarial relations between
prison and staff can be regulated and restricted
consistent with legitimte penal ogi cal objectives.

And finally, it's inportant to keep in mnd that
there are anple alternative channels for inmates to
comuni cate information bearing on a case. They can
communi cate with attorneys, Governnent officials, courts
and ot her nenbers of the public. They may bring their own
grievances or |lawsuits. The appropriate analysis, we
think, is Turner v. Safley and, beyond that, the -- to the
extent someone is concerned about information getting into
courts. Thank you.

QUESTI ON: Thank you, Ms. Mllett.

M. Renz, we'll hear fromyou

ORAL ARGUMENT OF JEFFREY T. RENZ
ON BEHALF OF THE RESPONDENT

MR. RENZ: Thank you, M. Chief Justice, and may
it please the Court:

It appears to nme that the State prison here is
proposi ng a change in the Turner rule which the Turner
opi ni on does not accommodate. As | understand the State's
position, so long as their rules are neutrally drawn, and
so long as the rules on their face satisfy Turner, then
they are free to apply themin any manner in which they
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deemfit. | don't think that Turner says that. | don't
think that Turner nor Abbott contenplate that.

This is an as-applied case, it was an as-
applied case, and it always has been an as-applied case,
with the single exception that M. Mirphy chall enged the
rules on their face as vague, and the vagueness issue, the
facial vagueness issue is not before this Court. This
case is strictly about punishnment of content of speech.

| think there are several issues here that are
not in dispute. First, this is speech that, if uttered
outside the prison, is wthout question protected by the
First Amendnent. Second, this conmunication was permtted
within the prison. That is, M. Mrphy was permtted
under the prison's regulations to wite to M. Tracy. And
third, if these two things are true, as they are, then
Turner and Abbott provide the analytical framework for
this case.

QUESTION:  Well, | thought the Ninth Grcuit
articulated at | east sone freestanding First Amendnent
right of a fellow prisoner to offer |egal advice to
anot her prisoner. At least there's |anguage to that
effect in its opinion.

MR. RENZ: | think that the | anguage in the
Ninth Crcuit's opinion --

QUESTION: Do you defend that as a proposition
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her e?

MR RENZ: Well, | would contend, Your Honor,
that the Ninth Grcuit was bei ng somewhat circular when
they said that the prison's enphasis is at a | ow edge, ebb
when the | anguage is | egal advice.

QUESTI ON: No, but --

QUESTION: Wl l, do you contend -- excuse ne.

Do you contend that the prisoner has a freestandi ng First
Amendnent right to offer |egal advice to another prisoner?

MR RENZ: No. No, we do not contend that.

QUESTION: But that's the only --

QUESTI O\ The question presented.

QUESTION:  That's the question that was
presented. Justice O Connor put the question to you
That's the question in the blue brief. That's the end of
t he case.

MR. RENZ: That's not the end of the case, Your
Honor. |1'mthe respondent, and this Court may affirmthe
judgnment of the Ninth Circuit on any grounds that appear
in the record.

QUESTION: Well, but I nean, this is the
guestion that we're interested in.

MR. RENZ: Yes, but this inm viewis a
strai ghtforward Turner application.

QUESTION: Wl |, but do you have an answer? Are
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you saying that you agree that the question presented,
does the First Amendnent of the United States Constitution
grant a State prison inmate an i ndependent right to assi st
anot her State prison inmate, do you agree that that is not
a correct statenment of the | aw?

MR RENZ: | would agree with that, yes, but
what we have here is, we have a communi cation permtted by
the prison that contained information and cont ai ned | egal
advice, and M. Mirphy was puni shed for what he said. He
was puni shed for what he said and the prison has never,
ever stated why that punishnment advanced the interests it
articulates. It has never shown the connection between
its articulated interests and the puni shnent of
M. Mirphy, and that is exactly what Turner and Abbott
require. That has never happened here.

QUESTION: M. Renz, would you clarify -- what
we were told before was that you had waived all of that,
that you were not contesting the disciplinary action that
was taken against him | think that's what we were told
was your position.

MR RENZ: |'mnot sure --

QUESTION: We were told that you were not
contesting the disciplinary action that was taken.

MR. RENZ: |If the question is whether we are
seeking relief to purge the discipline, that's right.
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QUESTION:  Well then, what sort of relief are
you seeki ng?

MR. RENZ: We're seeking declaratory relief,
Your Honor, that says the prison may not do this w thout
denonstrating sone sort of connection between its
interests and what it has done. Renenber, it has punished
M. Murphy.

QUESTI ON:  But you said you're not challenging
the punishnent. That's what's so odd about this. The
reference -- Murphy does not seek expungenent of his
record, the record, | take it, being the record of his
di sci pli ne.

MR RENZ: That's correct, Your Honor.

QUESTION: Well, if you' re not challenging that,
then I don't understand what interest you have in an
abstract statenment of what the |aw should be in another
case.

MR. RENZ: Well, M. Mirphy continues to be
i mprisoned. He continues to give |legal advice for the
prisoners. He's seeking, and sought in this |awsuit
prospective relief.

QUESTION: But that's -- | think what's
bothering us is, we understand that there very well may
properly be requests for declaratory relief of a general
sort, but what you're seeking here apparently isn't
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declaratory relief as a general sort. |It's a declaration
that an as-applied challenge, this challenge, this
comuni cation, this instance only, is valid because
there's a First Anendnent violation, and yet with respect
to this specific instance you' re not asking for any
relief. It doesn't seemto fit into any of our recognized
categories of litigable issues.

MR. RENZ: | think | understand the question.
M. Mirphy wants to continue giving | egal advice wthout
the fear of sanctions, and a declaration that the prison
may not do this without denonstrating sone connection
between its punishnent and the interests it articulates --

QUESTION:  Okay, but is -- I'"'msorry. | was
going to say, as a general proposition, you' ve already got
that in Turner and Safl ey, and you either want something
specific to this case, though without any relief in this
particul ar case, or you want sonethi ng broader, and when
you state what the broader relief is that you m ght want,
it seenms to be about the sane |evel of generality as
Turner and Safley itself, so we're stuck as to what we can

do for you --

MR, RENZ: | see.
QUESTION:  -- even if we accept your position.
MR. RENZ: The -- let ne catch up. The -- M.

Mur phy wote this letter. He said these words. He wants
29
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to continue to be able to say these words w thout fear of
sanction. Saying to the prison that you may not punish

t hese words wi t hout showi ng us nore neans that he is arned
with something in the future when the prison conmes to him
and says --

QUESTION: Well, M. Renz, you say he wants to
continue to say these words, but | take it you don't mnean
exactly these words. | nean, he's not going to report
exactly the sane incidents if he wants to wite to anot her
inmate. You nean, a letter like this?

MR RENZ: A letter like this. Renenber, the
prison has acted to apply its rules in a certain way.

It's extended the scope of its rule to enconpass this kind
of speech. Now, the prisonis free to do that so |long as
t hey show a connection between its interests and the
extension of the rule and the puni shnent of M. Mirphy,

but they haven't done that here.

QUESTION: Well, if you say that you're in
agreenent that there's no special right to render |egal
advice, then all this is is a question whether or not this
conmuni cation, or other comunications |ike them can, for
general purposes be suppressed, and the fact that he wants
to give | egal advice, he doesn't have a right to do that.

MR RENZ: | think that's --

QUESTION: | just don't know what -- this is
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just a routine prison disciplinary case once you concede
the main proposition on which we granted the case.

MR. RENZ: Well, he certainly has no speci al
right. | mean, he was hired and retai ned as a | egal
clerk. He was under the practices of the prison permtted
to communi cate and assist M. Mirphy, even though
M . Murphy may have had counsel.

But the question here is whether he can be
puni shed by the prison for his conmunication, and the
prison has taken a rule, expanded its scope to enconpass
M. Muirphy's speech, and they' ve not articulated a basis
for it.

QUESTION:  Turner v. Safley dealt with a
constitutional right, I mean, you know, the right to
marry, and you know, rested on the proposition that it is
settled that a prison inmate retains those constitutional
rights that are not inconsistent with his status as a
pri soner. Once you' ve acknow edged that there is no
constitutional right to provide | egal advice to another
pri soner, which was the question presented, how does
Turner v. Safley cone into play?

MR. RENZ: Well, | disagree with your statenent,
Justice Scalia. There is a constitutional right to
provi de advice to another prisoner. The question is
whet her it survives a Turner analysis. 1In this case, it
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survives the Turner anal ysis.

QUESTI O\ Now you have nme confused. | thought
you acknow edged, in response to Justice O Connor, that
there is no constitutional right to assist another State
prison inmate with a pending court case.

MR RENZ: As | understood Justice O Connor's
guestion, it was whether or not there was a special, sort
of elevated right, and I would have to agree --

QUESTION: A freestanding First Amendnent right
to represent another prisoner, and | thought you told ne
no, there is not, that you did not defend --

MR RENZ: Then --

QUESTION: -- what it was the Nnth Crcuit
panel said.

MR. RENZ: Then, Justice O Connor, | apol ogize,
because | m sunderstood your question. [If --

QUESTION: Well, are you defending the Ninth
Circuit, or are you not? Do you adopt their reasoning,
and are you prepared to defend it?

MR RENZ: |I'mprepared to defend it. If we --

QUESTION:  Let's rephrase that, because | read
the question to you before and | thought |I got a different
answer. Let's make absolutely sure where you stand on
this thing.

The question presented is, does the First
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Amendnent to the United States Constitution grant a State
prison inmate an i ndependent and freestanding right to
assi st another State prison inmate with a pendi ng court
case even if the State supplies other fornms of |ega
assistance to the prison innate?

Now, is that a correct statenent of the |aw or
an incorrect statenent of the |aw?

MR RENZ: | -- as | construe it, | think it's a
fair statenent, and that is that were M. Mirphy outside

the prison, he would have an i ndependent and freestanding

right --

QUESTION:  But he's inside the prison.

MR RENZ: That's correct, and once he is inside
the prison we then engage in the Turner analysis. |'mnot
sure if --

QUESTION:. I'mat a loss to --

MR RENZ: |I'mat a loss, too. |If we take --

what |'msaying is that we don't have an i ndependent
freestanding right that survives, or stands outside of
Turner. | think that is a correct statenent.

QUESTION:  Well then you really don't defend the
Ninth Grcuit's decision.

MR. RENZ: To the extent that they create a
ri ght outside of Turner --

QUESTI ON: Ckay.
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MR. RENZ: -- but they didn't do that. They
engaged in a straightforward Turner analysis.

QUESTION:  They did have a whol e paragraph
where -- | thought a whol e paragraph where the N nth
Circuit says there's a special right that every prisoner
has to represent other prisoners. | nmean, it's on -- it's
appendi x page 9 here. It says, the prison discipline of
Mur phy inplicates the First Anendnent right recognized by
this Court in Rizzo, where we held the provision of |egal
assistance to fellow inmates is an activity protected by
the First Amendnent. And then they said, several of our
sister circuits have refused to recognize a constitutional
right to assist others.

MR RENZ: Yes.

QUESTION: It's not a right to get assistance.
It's a right to assist others. Everybody has a
constitutional right to be a | awer.

MR. RENZ: Justice Breyer, that's right.

QUESTION: That's how !l read it.

MR. RENZ: That's right.

QUESTION: | didn't know you had that right, and
| haven't seen it.

MR. RENZ: But the holding in Rizzo was, Ri zzo
was a retaliation case decided at the pleadi ngs stage, and
in that case the prisoner was free to assist other
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prisoners in his particular prison.
QUESTION: Do you think there is a separate,

freestanding right to assist others in pressing |egal

clainms? That's where A wants to represent B. |'m not
tal king about B's right to get assistance. |'mtalking
about A's right to go to sonebody and say, | want to

represent you. Do you think there's a special,
freestanding, First Anendment right to do that?

MR. RENZ: To provide assistance?

QUESTI ON:  Yes.

MR RENZ: Not outside of Turner.

QUESTION:. Oh, | nmean -- all right. | didn't
read Turner recently, so don't say not outside of Turner.

Just say yes or no.

MR, RENZ: Well, yes, there is in the sense that

we have the sanme kind of right outside of prison

QUESTION: Is there? | didn't know there was.
| nmean, everyone has a right to go assist other people as
a |l awer?

MR. RENZ: Not as a | awyer, Your Honor, but of
course --

QUESTION: Do you have -- what is there, a
special First Amendnent right to be a lawer? | don't
know what it is.

MR RENZ: Well, if --
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QUESTION: |I'mnot saying there isn't one.
MR. RENZ: OCh, no, | understand.

QUESTION: I'mjust saying |'mnot famliar with

MR. RENZ: |If the Brotherhood of Trainnmen can
send a union secretary to another trainman and say, don't
settle this case, go see this lawer, and that is
protected under the First Anendnent --

QUESTION:  You nean, there's a special First

Amendnent right to do that? | nean, naybe there is. I
just haven't seen it. | don't know [|I'mnot famliar
with it. Wat case -- is there a case that says that?

MR RENZ: It's the Brotherhood of Trainnen,
Your Honor.

QUESTION:  And there you have a special right to
gi ve sonebody | egal assistance that's different from your
ordinary First Amendnment right?

MR. RENZ: No, not different fromthe ordinary
Fi rst Anmendnent.

QUESTION:  You don't think that stemred from
sone | abor union contract dealing with discipline of
enpl oyees and uni on nmenbers?

MR RENZ: | -- in terns of the right of
associ ati on?

QUESTION:  Ri ght.
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MR. RENZ: | don't think necessarily because of
Prinus and --

QUESTION:  In the private world, outside the
| abor contract, no |abor union agreenent, and you j ust
have a nonl awer who wants to give |egal advice to
sonebody else. |Is there sone freestanding First Amendnent
right to give legal advice? You don't have to be a
| awyer. You have sone right to go give legal advice to
sonebody?

MR. RENZ: | would suggest, Your Honor, that
the -- it depends upon what we call |egal advice. Soneone
on the street can say, gee, you know, this car ran over
you, your case is worth a | ot of nobney, you should go see
a lawer. That's legal advice, but it certainly isn't the
sort of legal advice that we'd consider in terns of what
| awyers give.

This is nuch the sane character of the advice
t hat Murphy gave. Gee, | know about these things about
M. Galle. You should have your |awer get a hold of ne
on this.

QUESTI ON: That sounds |i ke sonebody saying, |'m
a wtness, a potential witness for you, but not that I
have a right to give you | egal advice.

MR. RENZ: And part of that communication from
M. Mirphy said that exactly, Justice G nsburg. He said,
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this happened to ne, and that nakes hima conpetent
Wi t ness.

QUESTION: Well, it seens to nme that you're
arguing for sone kind of a right for sonebody with
rel evant information to convey it to sonmeone who's in
trouble, but that's not the theory that the N nth
Amendnent, Ninth Crcuit proceeded on, and |I'm wondering
where they got it from Was it in your briefs? Did you
argue that theory to the Ninth Crcuit, that there is a
right of one person to represent another?

MR. RENZ: | suspect that it may have cone from
our argunent in which we articulated that the prison has
no legitinmate interest in regulating a comunication that
is intended for a court outside the prison. | can't say.
| don't see that specifically in the Ninth Crcuit's
opi ni on.

QUESTI ON: Woul d you object to an opinion from
us that says the followi ng? There are passages in the
Ninth Crcuit's opinion that suggests there exists a
speci al, separate, freestanding right of a prisoner to
represent soneone else, even if he doesn't want it, or
whatever. W are not aware of any such right. O course,
the First Amendnent applies to prisons as anywhere el se,
and so we've witten about that, so go back and consi der
it.
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MR RENZ: | think that's a fair statenent of
the law, Justice Breyer.

QUESTION:  That's what you'd |ike?

MR RENZ: Yes.

QUESTI O\ What about addi ng, and we're not
certain how you happen to be in Court, because there m ght
be a problem here of declaratory relief. Wat you asked
for in your conplaint was a declaration that Rule 009 and
022 are too vague, and that this violated -- and that you
can't have a policy in a prison which says content of a
letter is relevant to discipline.

MR. RENZ: Well, now we're tal king about
fashioning relief --

QUESTI ON:  Yes.

MR RENZ: -- and | think that's for the | ower
court.

QUESTI ON:  But you'd be happy to be thrown back
into the briar patch, essentially, right?

(Laughter.)

MR. RENZ: | would not be objecting to being
thrown into the briar patch. | think it's fair to say
that the crafting of relief is sonmething that needs to be
done. W haven't done that yet.

QUESTION: Well, there are nany ot her
i magi native solutions of this case that can be devi sed,
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suppose, and this woul d knock off one of them anyway.

MR RENZ: | think so. | nean, we're sort of
j unpi ng down the road here when we tal k about the form of
relief. | nmean, the formof relief hasn't been crafted
yet, and | think that we can do that.

QUESTION: M. Renz, | don't want to invade your
attorney-client privilege or anything like that, so don't
answer the question if you think it's inproper, but |I'm
just very puzzled, howis it that you' re not challenging
the discipline to your client, when you' re challenging the
basis for the discipline?

MR RENZ: Well, as we read Edwards -- well,
Edwar ds hadn't been decided yet. As we read Heck and
pl ayed Heck out it was argued that we were not in a
position to purge the sanction against him To the extent
t hat --

QUESTI ON:  But the sanction nust have adverse
consequences for his future status in prison, doesn't it?

MR. RENZ: That would be true, but an opinion
fromthe district court order of the Ninth Grcuit that
said he was -- what he had done was protected by the
Constitution would certainly vitiate that.

QUESTION: Not if you're not asking to have it
expunged. It would still be on his record.

MR RENZ: It would be on his record, but --
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QUESTION: I'mvery puzzled. | just don't
under st and.

MR. RENZ: -- the holding of the Court that what
he had done was protected by the Constitution and was
| egal and permtted would al so be before the parol e board
or whoever m ght see that information.

QUESTION:  You could get it expunged |ater.
mean, this is a strange manner of litigating, that you
bring a declaratory judgnment that sonething that's been
done to you was unlawful, and then bring a second suit to
undo what was done to you because it has been declared to
be unlawful. | don't understand it. |'mnot sure that
the conditions for a declaratory judgnent exist when it
is-- 1 nmean, it is equitable relief, and I'mnot sure a
court should provide it --

MR RENZ: Well, we also --

QUESTION:  -- when there is available to you
legal relief that will give full satisfaction to your
client.

MR. RENZ: W do seek conjunctive relief in this
case, Judge -- Justice --

QUESTION:  Well, | understand that. That's
equi table, but --
MR RENZ: Yes.
QUESTION: -- | don't think that a court ought
41
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to give that if you don't care enough about what's
happened to you to seek to have that undone. | don't
under stand t hat .

QUESTI ON:  Several years ago we held in a habeas
corpus case where the person sought declaratory relief,
also fromthe Ninth Crcuit, incidentally, that when
there's a specific renedy provided you can't inpose a
decl aratory judgnent on top of it.

MR RENZ: Un-huh, but this Court also held in
Edwards v. Ballistock, and that was a prison discipline
case, that the correction of that prison discipline was
not something that was cogni zabl e under section 1983.

If there are no further questions, I'll submt
t he case.

QUESTI O\ Thank you, M. Renz.

M. Onhler, you have 4 m nutes renaining.

REBUTTAL ARGUVENT OF DAVID L. OHLER
ON BEHALF OF THE PETI TI ONERS

MR, OHLER: M. Chief Justice, | don't have any
rebuttal, but |I would be happy to answer any questi ons.

QUESTI ON:  Woul d you respond to the | ast point?
Was there any manner in which this litigant could have
gotten the allegedly unlawful inposition of discipline
undone t hrough the courts? Ws there no nmeans by which
t hat coul d have been done?
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MR. OHLER: | believe that he coul d have sought
expungenent of the disciplinary infraction.

QUESTI O\ How woul d that proceed? He'd
challenge it before the prison admnistration and, if it
was rejected by the prison adm nistration, then he would
go where? Surely the State court, | assune he could have
gone.

MR. OHLER: He could have gone to the State
court, yes.

QUESTI ON: And what about Federal court?

MR OHLER It seens to ne that he could have
raised that in this particular case, Your Honor.

QUESTION: What if he were now to go back to the
district court and ask to anmend the conplaint and say,
under ny prayer for any other relief, or whatever the
| anguage is, | would like to have this order expunged from
my record? Wuld that be untinely?

MR OHLER: It seenms to ne it would be untinely,
Your Honor, but | don't have a firmanswer with respect to
t he | aw.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Onhler.

The case is submtted.

(Whereupon, at 11:46 a.m, the case in the

above-entitled matter was submtted.)
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