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PROCEEDI NGS
(11:12 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunment next in Case 17-1484, Azar versus
Al'lina Health Services.

M. Kneedl er.

ORAL ARGUVMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE PETI TI ONER

MR. KNEEDLER: M. Chief Justice, and
may it please the Court:

Section 1395hh did not require CM5S to
go through notice-and-coment rul emaki ng before
it could furnish its calculation of one
conponent of a hospital's reinbursenent to the
contractors that performthe initial
determ nation of reinbursenent for the agency.

That cal cul ati on was not binding on
t he agency, the courts, or Respondents, and it
could be chall enged on adm nistrative appeal,
as, in fact, Respondents did here.

JUSTI CE SOTOVAYOR: | have a -- a sort
of problemwth this. And | know you say that,
but I don't know how you take this outside of
being a policy, neaning it's applying to every

single provider uniformy. | don't know the
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basis that you could have a individua

adj udi cation. And what woul d happen? The
board would I ook at it and say we're not going
to listen, even though we're required to
listen, to the agency's position; we're going
to tell themthey' re wong?

| f one case tells you the agency is
wrong, does that case then becone the new
policy? O -- or are you -- I'ma little |ost
as to how this is not a agency policy.

MR. KNEEDLER  So several points.

JUSTI CE SOTOVAYOR: A statenent of
policy.

MR. KNEEDLER:  Several points, Justice
Sotomayor. And the -- the first is that we are
relying on the operative | anguage in 1395hh,
whether it's called a -- whether the issuance
is called a policy or a requirenent or whatever
the agency calls it. It is only -- it only
triggers notice-and-coment rulemaking if it
est abl i shes or changes a substantive | egal
standard. And that is the --

JUSTI CE SOTOVAYOR: Wl |, that's what
I'"'m-- that's what |'m having a problemwth.

It's every single provider is going to be given

Heritage Reporting Corporation
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a fraction that incorporates your policy, and
t hat binds what they're going to get.

MR. KNEEDLER: No, it -- it --

JUSTI CE SOTOVAYOR: Because they have
to use that fraction in the clains they nade
agai nst you.

MR. KNEEDLER It -- it only governs
what the contractor does. The contractor is
just like an agency enpl oyee, mnaking
determ nations on behal f of the agency at the
first step.

When -- when the --

JUSTI CE SOTOVAYOR: Fromyou -- from
the contractor, fromthe agency, they're only
going to get the fraction as you told the
contractor to calculate it.

MR. KNEEDLER: Only if they don't

appeal. And -- and as -- as we point out --
JUSTI CE SOTOVAYOR: | -- | just don't
understand what difference it neans -- it neans

-- | mean, even a regulation or a rule may have

| egal nmeaning only until it's accepted, but

even a rule can be challenged | ater on appeal.
The grounds for that chall enge m ght

be different, but I can go into court and say

Heritage Reporting Corporation
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it"s ultra vires. | can go into court and say
it's not supported by the statute. [It's not
binding in -- in any neani ngful way, other than

that's what the agency's going to do.

MR. KNEEDLER  Well, if I -- if | may,
in our view, 1395hh codifies for the Mdicare
program what this Court referred to in Chrysler
Corporation as the central distinction in the
APA between substantive and interpretive rules.

And this Court in Quernsey --

JUSTI CE SOTOVAYOR: Wl |, the problem
| have is that the provision adds sonething.
It's not just rule or regulation; it's
statenment of policy. And it seens to suggest
to me that there's sone interpretive rules that
are enconpassed by that. Now which ones is the
open questi on.

But it does seemto suggest that it's
broader than the APA ever was, because the APA
only tal ks about rules.

MR. KNEEDLER: Well, again, several
points -- several points about that. This
Court's decision in CGuernsey Menorial Hospital,
whi ch descri bed the general APA standards,

di stingui shed between substantive rules and

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

interpretive rules.

And the interpretive rule there was
sonmething in the provider rei nbursenent manua
whi ch, just as here, bound the contractor but
coul d be changed -- or could be chall enged --

JUSTI CE SOTOVAYOR: M. Kneedl er, why
didn't --

MR. KNEEDLER: -- and set aside on
appeal .

JUSTI CE SOTOVAYOR: -- why didn't
Congress just say this is like the APA? Wy
does it change the | anguage at all?

MR. KNEEDLER: Well --

JUSTI CE SOTOVAYOR: | have to give
some nmeaning different than the APAto
Congress's express choice of a different
articul ation of the standard.

MR. KNEEDLER: Well, first of all,
when -- when Congress first enacted the
provi sions or anmended the provisions in the
rul emaking in 1986, it said certain regulations
-- regul ations have to go through notice and
comment. It didn't define regulation at that
poi nt .

But the conference report said this

Heritage Reporting Corporation
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does not require notice-and-coment rul emaki ng
for interpretive rules or other things that are
not now subject to that requirenent.

Then, in 1987, Congress revisited the
-- the provision. And if you | ook at page 34
of our brief, we -- we set out the House
version, the version that was passed by the
House, and then -- and contrast that to the
version that was finally enacted.

The House -- the House version said no
rul e requirenent or other statenment of policy
that has or may have a significant effect on
t he paynent for services can go into effect
unl ess promnul gat ed t hrough noti ce-and- comrent
rul emaki ng. That was changed in conference.

And t he enacted | anguage kept
everything but substituted for that italicized
| anguage the phrase "that has" -- that --
excuse me, "that establishes or changes a

substantive | egal standard.™

JUSTICE BREYER Is -- is this right?
| nean, | -- it's very conplicated, what you're
saying. | thought it was quite sinple, that

for along tine in Medicare they didn't have to

follow the APA. Al right?

Heritage Reporting Corporation
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Then Congress passes a statute and
says, in this area, you do. So the reason it
says no rule, requirenent, or other statenent
of policy is they have certain policy
statenments in mnd, certain requirenents in
m nd, and certain rules in mnd, nanmely, those
t hat establish or change a substantive | egal
st andar d.

MR. KNEEDLER: And that --

JUSTI CE BREYER  And, basically, what
they're doing is saying to the agency, don't
run around this. W're not going to permt a
run-around, where what you do is you change the
| egal standard and you call what you're doing a
statement of policy. So don't run around us,
ny friend. You follow the APA

Now that is what | took out of your
brief, but have I got that right?

MR. KNEEDLER  That -- that is exactly
-- that is exactly our position. And the --

JUSTI CE BREYER: So why didn't you say
that was the answer to what Justice Sotomayor
sai d?

(Laughter.)

JUSTI CE SOTOVAYOR: Wl |, the problem

Heritage Reporting Corporation
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| have with that --

MR, KNEEDLER: | -- -- | tried to
start down that path --

JUSTI CE SOTOVAYOR: -- counsel --

MR. KNEEDLER -- but | -- but that --

JUSTI CE SOTOVAYOR: -- but -- but et
me -- let me stop you. If that's what Congress

intended, it could have stopped in 1986
because, in 1986, it had done what you said.
But something -- and you read the House
report --

MR. KNEEDLER:  The House bill.

JUSTI CE SOTOVAYOR: -- the House
bill -- was |leading themto believe that a
di fferent standard was necessary because they
changed it. They had the APA standard in 1986.
They chose intentionally to alter it by
altering it in '87.

And you | ook at the rejection of the
House bill as sonething that hel ps you, but I'm
not sure how.

MR. KNEEDLER: It -- it --

JUSTI CE SOTOVAYOR: Because it tells
me they are significantly concerned about

t hi ngs that nmake maj or changes, substantive

Heritage Reporting Corporation
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changes in how peopl e are being paid.

MR. KNEEDLER: And -- and here's --
here's what matters there, as -- as | pointed
out. Congress substituted has or nay have a
significant effect. Maybe that woul d sweep in
ordinary statements of policy or interpretive
rules. But the -- the Conference Comm ttee and
Congress enacted sonething that -- that refers
only to substantive | egal standards.

And the commttee report said this
| anguage reflects recent court rulings. The
recent court rulings could only be APA rulings
because there was nothing el se that woul d have
governed Medi care.

And, in fact, as we point out in our
brief, there was an Anerican Hospita
Associ ation case decided, | think, just a
matter of several weeks before the Conference
Commttee that was very simlar to this, and it
i nvol ved instructions affecting peer review
organi zations, which are contractors that
operate on behalf of HHS under the Medicare
progr am

And the court there drew a sharp

di stinction between substantive rules on the

Heritage Reporting Corporation
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one hand and interpretive and procedural rules
on the other hand.

JUSTI CE BREYER  So the answer is that
it didn't do what it's trying to do in 1986
What it tal ked about was any regul ation, which
could have included interpretive regul ations.

| woul d have found out, because | read
t he House reports. But those who think they're
irrel evant m ght not have understood the
statute.

And, noreover, there was an argunent
going on in the DDC. Circuit about what is a
legislative rule. Is it just inportant versus
uninportant, or is it legally binding versus
non-| egal | y binding no matter how uni nportant?

Al right. That's what they're
t hi nking about. And it's confused. And the
1987 statute clarifies it.

MR, KNEEDLER: Yes. W --

JUSTI CE BREYER Am | right or not
right?

MR. KNEEDLER  Yes, we agree. But --
but all -- but 1986, we think, nmakes that clear
too. Not only the conference report, which

specifically says interpretive rules are not

Heritage Reporting Corporation
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covered, in fact, nothing's covered that wasn't
al ready covered by the APA, but the -- the --
the term"regul ation" as used itself connotes a
-- a substantive rule, a -- a legislative type
rul e.

Peopl e may tal k about interpretive
rules. You don't usually tal k about
interpretive regul ations.

JUSTI CE GORSUCH: M. Kneedler, this
is where | get stuck. And I'm-- I'm-- |I'm
focusing nore on the | anguage of the statute, |
confess, than -- than the history, which I've
read but I -- | find confused, as Justice
Breyer suggests.

So (a)(2) says that any rule,
requi renent, or other statenent of policy that
establ i shes a substantive |egal change has to
go through informal rul emaki ng, not even forma
rul emaki ng. And so, really, the question al
boils down to what does "substantive" nean, |
think, as -- as -- as | understand it.

And the inport of that in the
governnent's viewis that it's binding, as
opposed to an interpretive rule, borrow ng

| anguage fromthe APA. And your friend on the

Heritage Reporting Corporation
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ot her side reads substantive, as it's often
read el sewhere in the law, as material or
affecting private rights, as opposed to
procedur al .

And both seemto ne pretty plausible
interpretations of that word. And -- and the
strikes against you, as | see it fromthe text
of the statute, are a few

First, the statute speaks of
statenments of policy as being substantive.

But, of course, in APA | anguage, statenents of
policy are interpretive. They' re not
substantive. They don't bind the agency in any
reasonabl e sense.

It speaks of substantive changes in an
interpretive rule in (e). And, of course,
that's like a -- a conplete incoherent
statenment in APA | anguage, but entirely
coherent in the language of the law if
"substantive" means material.

And then, of course, the statute al so
adopts the APA good faith -- the good cl ause
exception to -- to -- to rul emaking verbatim
And it clearly doesn't adopt the substantive

interpretive | anguage verbatim which is right

Heritage Reporting Corporation
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next door in -- in the APA. | nean, it's the
next section.

And you're asking us to think that
Congress recreated that section in this statute
t hrough this rather oblique nmechani sm

So, there, 1've put nmy cards on the
table. Tell ne where |I've gone w ong.

MR. KNEEDLER: Okay. Starting with
t he good cause exception, as -- as we say, in
our view, the statute only applies to
substantive or legislative rules. And the good
cause exception under the APA applies to things
that have to go through noti ce-and-comrent
rul emaki ng, which are substantive rules, so it
was necessary to incorporate that.

But, in -- in our view, the text of
t he provision, which refers only to substantive
| egal standards, does not include interpretive
rules to begin with or procedural rules for
that matter, so there's no need to have an
express exception because the operative text
excludes it.

Wth respect to the substantive change
in regulations under (e)(1), it does not say

substantive | egal standard, which is the

Heritage Reporting Corporation
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operative language in -- in (a)(2). It says a
subst anti ve change.

And we think "substantive" means in
subst ance, as opposed to perhaps form or
wor di ng or something |ike that.

JUSTI CE KAGAN: But then you woul d be
using the word "substantive" in two different
ways in two very nearby provisions, wouldn't
you?

MR. KNEEDLER  Well, but we -- but we
think that they -- that they have a different
effect. But even -- but even -- even if you
said an interpretive rule can address sonething
of substance, it's -- for exanple, if it's
interpreting a statute or a regulation, it may
have sone effect as a substantive matter, but
it is not binding.

And what this Court has said in -- in
Chrysler Corporation, said it in Guernsey
Menorial Hospital, which deals with this very
program a substantive rule is one that has the
force and effect of law. An interpretive rule
does not. It sinply explains the agency's
construction of the statutes and rules that it

i npl ements. So --

Heritage Reporting Corporation
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JUSTI CE GORSUCH. M. Kneedl er,
there's a lot of words there, but |I'mnot sure
there's an answer to Justice Kagan's questi on.
Sol'm-- I"mgoing to give you an opportunity
to try again, because it's very inportant to ne
as wel | .

Aren't you using the word
"substantive" in tw different senses, first in
the APA's -- what | call the APA sense in (a),
and then what 1'Il call the other traditional
| egal sense in (e)? So you're conceding to
your coll eague on the other side that it is
used in that sense at least in (e), | believe.

MR. KNEEDLER  Well, it -- it doesn't
say substantive rule or substantive standard,
whi ch woul d be the --

JUSTI CE GORSUCH:  Substantive -- it

says substantive change to an interpretive

rul e.

MR. KNEEDLER:  Ri ght.

JUSTI CE GORSUCH:  Which is a nonsense
under your view, | believe.

MR. KNEEDLER  But -- but substantive
there, we -- we think in substance is
whatever -- no, I'm-- I'm-- I'mserious, is

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

18

what it refers to. It's not inform |It's
meani ngf ul .

But beyond that, the -- the subsequent
words used in the section refer to regul ations,
manual instructions, interpretive rules,
statenents of policy. It is distinguishing
regul ati ons, which are the things that have to
go through notice-and-coment under (a), from
t he subsequent things, manual instructions,
interpretive rules, which do not.

JUSTI CE GORSUCH: Again, a lot of
words, but | think at the end of the day you
are agreeing that Congress is using that word
in tw different senses, right?

MR. KNEEDLER: W -- we -- we think
t he phrase "substantive change" here is
different fromsubstantive | egal standard,
which is -- we think is the same as substantive
-- as substantive rule.

And, I"'msorry, | -- | forgot the
third point you asked ne.

JUSTI CE KAGAN: Statenent of policy,
because that's hanging ne up too.

MR. KNEEDLER  Ckay. State --

statenment of policy, again, frankly, | think

Heritage Reporting Corporation
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that is an artifact of the House version of the
-- of the bill. If you go back to page 34, it
read off no rule, requirenent, or other
statenment of policy that has or nmay have a
significant effect.

It's possible that a statenent of
policy, or an interpretive rule, could have a
significant effect on -- on --

JUSTI CE SOTOVAYOR: This one does.

MR. KNEEDLER -- interpretation, but
it doesn't have the force of |aw

JUSTI CE KAGAN: So you're -- you're
agreeing it's incoherent as witten. |It's just
t hat when the | anguage was different it was not
i ncoherent ?

MR. KNEEDLER: Well --

JUSTI CE KAGAN: As written, it's
i ncoherent because a statenent of policy is, by
definition, not a substantive rule?

MR. KNEEDLER: Yes, but | think it --
| think it serves the purpose that Justice

Breyer was identifying, basically saying we

don't care what you call it, whether you cal
it arule, whether you call it a requirenent,
whet her you call it a statement of policy.

Heritage Reporting Corporation
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Arule, after all, includes
interpretive rules. So no matter what you cal
it, arule, arequirenent, or a statenent of
policy, it -- it covers -- it's only covered if

it would have established or changed a
substantive | egal standard.
And, in fact, the conference report on
the 1987 anendnent specifically stresses --
JUSTI CE GORSUCH: What woul d be the --
MR. KNEEDLER -- that it only covers

JUSTI CE GORSUCH: What woul d be the
poi nt - -

MR. KNEEDLER: -- substantive | egal
st andar ds.

JUSTI CE GORSUCH: What woul d be the
poi nt of that, though, if a statement of policy
couldn't have operative |legal effect on anyone
anyway ?

MR. KNEEDLER:  Well, again, if -- if
-- if that was the --

JUSTICE GORSUCH: | nean, a party
woul d sinply say that's just a statenent of
policy. Have a nice day.

MR. KNEEDLER: Well, but if -- but if

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

21

it -- if it purports to, as the | anguage the
Court used in Chrysler, to establish a
substantive legal standard, it's not just a
statenment of policy. It's called a statenent
of policy. Then it actually describes --

JUSTI CE GORSUCH: Well, then it's not
a statement -- then the argunent would be it's
not a statenent of policy, right?

MR. KNEEDLER Right, that -- that --
that is true, but that -- but that --

JUSTI CE GORSUCH:  Ckay.

MR. KNEEDLER -- that doesn't nean
that -- that doesn't nmean it's not -- it's not
a statement of policy within the precise
meani ng of the APA

JUSTI CE BREYER Wl |, they don't want
a run-around.

MR. KNEEDLER:  Ri ght.

JUSTI CE BREYER: But, (e), they don't
run around it by calling it a statenent of
policy when you're --

MR. KNEEDLER:  Ri ght.

JUSTI CE BREYER  -- changing the
substantive --

JUSTI CE KAGAN: Yes, but it's at |east
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JUSTI CE BREYER. And -- and | have a
di fferent question, which is (e), which is
because they are using the word "substantive
change" there possibly in a different sense.

SO -- s0 -- sol -- 1 agree with that,
and I -- but | thought that (e) has sonething
to do that's not involved here. (e) is a kind
of codification of a different common |aw rule
of adm nistrative |aw that, when you do
sonmething retroactively that's inportant, M.
Agency, you better have a reason. You better
| ook at why you've changed it.

MR. KNEEDLER:  Ri ght.

JUSTI CE BREYER |If you're changing
policy, go look at it and explain it to us.

MR. KNEEDLER:  Ri ght.

JUSTI CE BREYER  Sonet hing this Court
has said nany, many tines.

MR. KNEEDLER:  Ri ght.

JUSTI CE BREYER And | thought that's
what (e) is about.

MR. KNEEDLER:  Yes.

JUSTICE BREYER It's a different

subj ect .
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MR. KNEEDLER: That -- that is --
that's correct in our view And it talks about
a substantive change in regul ati ons, again,
whi ch are the things that have to go through
noti ce-and-comment rule -- rul emaki ng under
subsection (a). And then goes on to say nanual
instructions, interpretive rules, statenents of
policy or guidelines, which do not have the
force and effect of |law, they are not
substantive rules or, in the |anguage here,

t hey do not establish or change substantive
| egal standards.

JUSTI CE KAGAN: May -- may --

MR. KNEEDLER: And so it distinguishes
right -- right in there the reg -- the sort of
regul ations that (a) is tal king about and these
-- these non-binding sorts of things that --
that either way they should be nmade
retroactive. |If they're interpretive, the
interpretation shouldn't be nade retroactive
unless it -- it goes through -- unless the
agency maekes it specified.

JUSTI CE KAGAN:. May -- may | take you
back, M. Kneedler, to one of Justice

Sot omayor's original questions, which is just
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what, on your theory, this provision ends up
actual Iy acconpli shing?

Because, as | understand the 19 -- the

1986, the -- the prior year's provision,
Congress essentially already said, for Medicare
substantive rules, you have to go through
notice and comment. And | understand how this
woul d have been different if it was the
original version of the thing, the "has or may
have a significant effect.”

But, as witten, on your theory, it
seens to just repeat the 1986 conmand, doesn't
it?

MR. KNEEDLER: Wl |, again, the House
woul d have done sonet hing broader in 1987. And
| -- and | think that the -- | think the Court
shoul d realize that --

JUSTI CE KAGAN: But are you saying --
| want to make sure | understand this. Are you
saying that the conprom se was essentially to

just repeat the 1986 provision?

MR. KNEEDLER: Yes. | nean, | think
-- | think that is -- it was carried forward.
And the -- and, again, the conference conmttee

report stresses that only things that establish
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or change a substantive |egal standard.

And that -- the word "substantive" in
t he rul emaki ng context has a -- has a |long
history in admnistrative |aw under the APA
It also -- the distinction -- that very
distinction is drawn in Black's Law Dictionary,
as we explain in our -- in our brief.

JUSTICE KAGAN: | nean, it is alittle
bit odd, don't you agree, M. Kneedler,
because, if the conprom se was not to do
anyt hi ng beyond 1986, then you would think that
peopl e woul d just say, okay, let's not do it.
Not put in a new-- a new -- a new statute
sayi ng precisely the sane thing.

MR. KNEEDLER: Well, the -- the bill
was in conference -- in conference at that
poi nt, and there were several other things that
were in the bill at that point. This is --

t his change was not the only one.

The bill was in conference, and they
-- the conference conmttee decided that
sonet hi ng shoul d be enacted, rather than
not hi ng done at all. But, as to this
provision, we think that it -- that --

JUSTICE GORSUCH: It's entirely
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superfl uous?

MR, KNEEDLER: | -- -- | don't think
it's --

JUSTI CE GORSUCH: It does not hi ng?

MR. KNEEDLER: No, | don't think it's
super fl uous.

JUSTI CE GORSUCH: It does not hi ng new?

MR, KNEEDLER: Well, it -- it -- it
substitutes -- it -- it elaborates -- it
el aborates on --

JUSTI CE GORSUCH:  But substantively --
sorry -- it does nothing new?

MR. KNEEDLER: No, it -- it -- it
reiterates through the use of such --

JUSTI CE GORSUCH: It reiterates, okay.
It reiterates what's already the | aw --

MR. KNEEDLER  Well, it was not -- it
was not in the --

JUSTI CE GORSUCH: -- which is to say
it is superfluous.

MR. KNEEDLER: It was not in the
statute in 1986

JUSTICE GORSUCH: Can | -- can | take
you - -

MR KNEEDLER: The statute referred to
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regul ation --

JUSTI CE GORSUCH. Can | take you back
just to one other problem| have? You want us
to -- to -- to viewthis statute as very
carefully using APA term nol ogy when it cones
to substantive. But, when it comes to
statenments of policy, you want us to ignore the
fact that what -- what the APA -- how it treats
t hem and say even faux statenents of policy
that are really rules and requirenents and
regul ations, that's what it's aimng at. Isn't
that a problemfor you too?

MR. KNEEDLER:. No, | don't -- | don't
think so because the -- the statenent of policy
is in the opening clause, which refers to
rul es, which could include interpretive rules,
requi renment, or statenent of policy.

Those are descriptions of the kind of
agency issues --

JUSTI CE SOTOVAYOR: But when is ever a
statenment of policy binding?

MR. KNEEDLER:  Par don ne?

JUSTI CE SOTOVAYOR: Meaning, when is a
statenment -- if it's not a rule or regulation,

if it's just a statenent of policy, when is it
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ever binding as you' ve defined "binding"?

MR, KNEEDLER: | --

JUSTI CE SOTOVAYOR:  Isn't policy
sonet hing that can be chal | enged?

MR. KNEEDLER It -- it -- it is, but
| think it's inmportant for the Court to focus
on the -- on the operative | anguage, which is
whet her it changes -- establishes or changes a

substantive | egal standard. That's what
Congress enact ed.

|'"d also like to point out what the
consequences of this for the Medicare program
are. As -- as this Court has pointed out in
Guernsey Menorial Hospital and other cases, the
Medi care program has, you know, hundreds of
pages of statutes, probably thousands of pages
of regul ations, but the Court has recognized
that that can't answer all questions that cone
up.

And -- and the Court in Guernsey
recogni zed the inportance of interpretive
materials like, in that case, a provision in
t he provider reinbursenent manual. There are
simlar manual s governing the programintegrity

for hospitals and doctors and -- and -- and
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whatnot. There are still reinbursenent issues
that are -- that are fleshed out in the manual .

JUSTI CE SOTOVAYOR: But | | ook at the
subsequent history of this in -- in the D. C
Circuit, and | look at Carian Health West, and
your fears there are overstated. A fairly
significant change was held not to be
enconpassed by this provision because it really
was just follow ng the statute.

This is filling a gap in the statute.
| don't know what else is clearly nore a policy
than that when you're filling in a gap as
opposed to interpreting a statute. And that
seens to be the distinction the D.C. -- D.C
Circuit is applying.

MR. KNEEDLER: Well, darian did not
go to the substantive provisions for
rei nbursenent. It had to do with a procedure
for various screening.

JUSTI CE SOTOVAYOR: That's ny point.
That's my point.

MR. KNEEDLER: Yes, but it --

JUSTI CE SOTOVAYOR: Wi ch is not
everything is going to cone under this.

MR. KNEEDLER: It's not everything,

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

30

but it -- but it -- but it certainly would

subj ect to notice-and-coment rule --

rul emaki ng a broad swath of what has never been
done. This is --

JUSTICE GORSUCH: Well, on that -- on

t hat --

MR. KNEEDLER -- this is 30 years
[ater in HHS --

JUSTI CE GORSUCH: -- on that -- on

that, though, | don't doubt it's nore
convenient for the governnent to proceed
t hr ough adj udi cati on of an individual case and
announce a new rule that applies to the whol e
of society without inviting comment and
providing notice to everyone affected. Surely,
| -- | get that that's easier and preferable,
certainly nore efficient.

But couldn't Congress nake rationally
an alternative decision that inform
rul emaki ng, not even formal rul emaking, that's
gone by the boards, but just informal notice
and coment to affected parties in sonething as
significant as changing the fornula for
Medi care for all Medicare providers nationw de,

t hat maybe they shoul d have 60 days to at |east
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throw in their comrents

MR. KNEEDLER:  Well, first of all, the
agency has tried to go through
noti ce-and- comment rul emaking twi ce on this.

It did -- it didit in 2004, when the issue was
brought to its attention. It did it in 2013.
It recognizes that.

But what it did here was -- was not --
not establish a binding provision that has the
force and effect of |aw but sinply furnish
fractions to the contractors who were
perform ng cal cul ations at the very first stage
of the -- of the process.

JUSTI CE KAGAN: Could | very quickly
ask you, given Carian Health, what
consequences are you afraid of?

MR. KNEEDLER:  Afraid of, again, the

broad swath of -- of manual provisions that --
| nean, that -- that really just dealt with
procedures. | nmean, | -- in -- in one respect,
you could look at it as -- as recognizing the

procedures. Procedural rules are not covered
by notice and comment under the APA. A
procedure about how contractors are supposed to

eval uate certain situations w thout changi ng
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substantive standards isn't -- isn't covered.
And that's our -- you know, when it

cones to interpretive rules, that's our

posi tion, because they -- they explain the

agency's own interpretation, but it's the

statute that governs, not -- and this is not a

regul ati on that establishes a substantive |egal
standard on its own terns.

If I may reserve the bal ance of ny

CHI EF JUSTI CE ROBERTS: Thank you,
M. Kneedl er.
M. Shah.
ORAL ARGUMENT OF PRATIK A, SHAH
ON BEHALF OF THE RESPONDENTS
MR. SHAH. M. Chief Justice, and may
it please the Court:
By making the | egal determnation to
count Part C days as Part A entitled days in
t he Medicare fraction, the agency's 2014

i ssuance reduced the paynment right of hospitals

nati onwide by -- and this is according to the
agency's own estimate -- billions of dollars.
That is --

CH EF JUSTI CE ROBERTS: But it's not

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

33

-- it's not binding at all.

MR. SHAH. Well, Your Honor --

CHI EF JUSTI CE ROBERTS: Interim
cal cul ati on

MR SHAH. | -- | think it's binding
in every normal sense of the word. Let ne give
you two responses. First, let nme address your
concern on binding as a factual matter and then
tell you why it's legally irrelevant.

First, as a factual matter, they cal
it just an internal instruction. The fact is
the contractors are the ones who nmake the final
paynent determ nation. How this reginme works
is the hospitals submt a cost report formthat
has all the data on it. The contractors then
use the fractions fromthe agency, and they
then conpute the final adjustnent that the
hospital is owed.

That is then a final binding paynent
determnation. That's it. That's how nuch the
hospital is owed, unless the hospitals could do
an adm ni strative appeal or they can sue in
court.

If you don't do the adm nistrative

appeal or sue in court, there's no doubt about
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it, it'sin the reg, that is your final
determ nation of your legal right to paynent.

Now, here --

CH EF JUSTI CE ROBERTS: But doesn't it
make sense if you've got -- | don't know
exactly -- | nean, how many of these interim
cal cul ations do they have?

MR. SHAH: Well, when you're talking
about interimcal culations for the DSH
adjustnent, there's only two cal cul ati ons.
There's the Medicaid -- Medicare fraction and
the Medicaid fraction. That is it.

And -- and they conpute that, and then
they give you a nunber for that adjustnent.

JUSTICE BREYER. | think in --

CH EF JUSTI CE ROBERTS: Well, but, |1
mean, how many every year or whatever the
paynent schedule is? M -- ny understanding is
they were using this to tell you how to
cal cul ate what you owe, but not until the,
don't know, the final bill conmes in.

MR. SHAH. Ch, okay. So, just to
clarify here, so this is in the context of a
final paynment determ nation

CH EF JUSTI CE ROBERTS: Right.
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| file a

t hen use

that data, along with the Medicare fraction
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that the agency has given them and give thema

final total for that year

for the end of the year.

So it's used to -- as a payne

Medi care fraction is used, just the M

fraction, is then used to conpute the

paynents for the next year until the n

fractions are issued.

So all of that is binding, ho

that word is used. Obviously, it's no

statute.

But the hospitals are stuck

nt total

And t hen t hat

di care
interim

ext

wever
t in the

wth

that. That's their paynent determ nation

Their only recourse, of cours

file an adm nistrative appeal or sue

They did that here. And here is what

agency's own board said. W are bound

agency's action. That is, we lack the

e, isto
n court.
t he

by the

| egal

authority to | ook behind the policy and

adj udi cate this.

The agency's own board says they can't
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do that. So for -- for the governnent --

JUSTI CE BREYER Well, then they're
wrong, because the SGis telling us that they
do have that power.

MR SHAH. Well, okay.

JUSTI CE BREYER: And so, therefore,
your conplaint is to go to a court and say they
didn't do what they admt they were supposed to
do --

MR. SHAH. Well, Justice Breyer--

JUSTI CE BREYER: -- which is that they
treat the substantive matter --

MR. SHAH. Justice Breyer, the
governnment nmade that exact argunent to the
district court, and the district court found
that the board was right. They nade that --

JUSTI CE BREYER: That's what both of
these things seemto ne to be sonewhat side
i ssues. | understand why they give color to
t he problem

MR SHAH Right.

JUSTI CE BREYER And | accept that.

But the basic problemto nme is whether or not
this statute, in using words like policy and so

forth, is saying: Agency, when you have a
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| egislative rule, which is defined as a rule

t hat establishes or changes a | egal --
substantive | egal standard, when you have t hat
kind of rule and don't hide it under a
statenment of policy or some other way, when
it's doing that, use notice-and-comrent.

Now, if you aren't doing that, you can
use notice-and-comment. You're nore free to do
what you want.

Now that's basically their argunent.

MR. SHAH  Right.

JUSTI CE BREYER  That has consi derabl e
i nportance even beyond this area. And so I'd
i ke you at sone -- you know, to get to your
vi ew on that.

MR. SHAH. Sure. GCkay. So, Your
Honor, that -- that argunent makes no sense
because it goes -- it doesn't go any further
than the 1986 enactnent that we've al ready
di scussed.

And even under the APA, if you call a
| egislative rule a ham sandw ch, that doesn't
get you out of the notice-and-coment
requirenment. |If you called an interpretive

rule or a statenment of policy, there is an
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exception for those, but if it's actually a
| egi sl ative rule, you have to go through
noti ce-and-comment. So the governnent's --

JUSTI CE BREYER Wl |, yes, you know
t hat --

MR. SHAH. Yeah.

JUSTI CE BREYER. -- and | know that.
But there are many, many people perhaps in the
United States, and including many who work in
agenci es --

MR. SHAH. Well, Your Honor, the --

JUSTI CE BREYER: -- who don't know
that. And so where it said in 1986 the word
"regulation,” and then you read the House
report --

MR, SHAH:. Yes.

JUSTI CE BREYER. -- then we arrive at
the sanme conclusion that it already said it.

But many people don't read House
reports. And that word "regul ati on” m ght not
explain itself. And, therefore, they reenact
1987's law in order to put the House report, in
essence, in the | aw

MR, SHAH Wl --

JUSTI CE BREYER  And they show exactly
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what they nmean, okay?

MR, SHAH Well, a --

JUSTI CE BREYER  That's the argunent
on the other side.

MR. SHAH. Well, a couple responses.

If you want to ignore the text and | ook at the
House report, | would suggest we | ook at the
1987 House report, which is the one that led to
Section (a)(2). And what it says there is we
tried this in 1986.

It turns out that the agency, and this
is a quote, "with growi ng frequency is enacting
significant” -- unquote -- is enacting
significant policies wthout going through not
-- notice-and-conment, notw thstandi ng our 1986
enactnment. And, in fact, it -- the next
sentence says, in fact, it's doing these things
t hrough things |ike manual instructions.

And so what we are going to do is
enact a further requirenent that even if it is
a rule, whatever type, interpretive or
| egislative, a requirenent or a statenent of
policy, as long as it's actually affecting a
standard changi ng effect on Medicare providers

or beneficiaries, their legal rights, then they
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have to go through notice-and-comrent.

And -- and let ne point out, let's get
back to the fatal flaw, which the governnent
has still not addressed in its statutory
construction, other than saying that Congress's
use of the word "statenment of policy” is an
artifact, that essentially Congress nade a
m st ake when they enacted the statute because
it didn't change -- it didn't strike everything
out except legislative rule.

The statute here says any rule,
requi renent, or statenment of policy. Nowit's
not an artifact. A statenent of policy -- this
is the governnment's construction -- only things
t hat have the force of |aw can have a standard
-- can affect a substantive |egal standard.

Well, categorically, as the governnent
says on page 16 its reply brief, a statenment of
pol i cy under decades of APA |aw categorically
| acks the force of |aw.

So Congress has now enacted a statute
that says any rule, requirenent, or statenent
of policy can trigger notice-and-coment,
except you coul d never have a statenent of

policy that triggers a notice of comment. Both
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si des agree on that.

You are now readi ng significant words
out of a statute. That is not how statutory
construction works.

Now t he governnment says: Oh, you
shoul d just read this provision as sinply
codi fying the preexisting distinction between
substantive and interpretive rules in the APA,
the APA's interpretive rule exception.

well, first of all, the term
"substantive | egal standard" that they use in
(a)(2) appears nowhere in the APA or in any APA
cases. So it would be an exceedingly,
extraordinarily round-about way for Congress to
try to adopt the interpretive rule exception
which is sitting on the books, instead to
i ntroduce new | anguage whi ch has never been
used in the APA to duplicate the interpretive
rul e and section.

I nstead of introducing that novel
concept, if all that's what the -- what
Congress wanted to do in (a)(2), it could have
sinply cross-referenced the interpretive rule
exception in the APA, just like it

cross-referenced the nei ghbori ng good cause
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exception, or it could have sinply said any
substantive rule requires notice-and-comrent.

That woul d have been a | ot sinpler.
And yet, obviously, Congress didn't do that.

It did alnost the opposite. It -- it took --
it expressly includes any rule, requirenent, or
statenment of policy, which, if you conpare it
to the interpretive rule exception in the APA,

t hat expressly carves out any interpretive rule
or statenent of policy.

JUSTI CE SOTOVAYOR: Coul d you give
meaning to | egal, substantive |egal?

MR, SHAH. Sure. So --

JUSTI CE SOTOVAYOR: Because that --
that's where the strongest argunent, | think
your adversary makes, which is generally we
t hi nk of | egal as binding.

So, if you can deal with that, | think

MR, SHAH. Sure.

JUSTI CE SOTOVAYOR: -- everything el se
you're saying falls into place.

MR. SHAH. Sure. So substantive | ega
standard, how we -- how we would viewit is a

| egal standard is, obviously, a termthat’'s
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used in law all the tinme. It's this |egal
test, right?

And so, here, the legal standard in
their issuance is whether Part A entitled days
cover Part C days, whether they cover days that
are not covered under paid or covered under
Part A So that's -- in substantive |egal
standard, the legal standard is the test.

Here, we obviously have a test, that's
what the whol e 2014 issuance is doing, defining
when Part C days are covered. So that's your
| egal standard.

Now t he question is, what work is
substantive doing? Wll, then the work
substantive doing it, it's doing it in
contravention to procedural. And there is no
doubt here, everyone on both sides agree that
in that sense, substantive versus procedural
what the agency did here has a substantive
effect. It's an effect towards billions of
dollars, it reduces the right of recovery or
rei mbursenent for these hospitals.

Now what the government says, they
point to this D.C. Grcuit case called AHA v.

Bowen, and they say Congress nade this change
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in the statutory | anguage and added the phrase
"substantive |l egal standard" to reflect that
ruling.

Well, first of all, when Congress made
that change, it said we are clarifying the
statute. It did not say we are doing a
whol esal e change in the statute, which is what
t he governnent's position is today at oral
argunent. It said it's clarifying the statute.

Second point: That AHA v. Bowen case,
actual ly, substantive versus procedural is also
a distinction in the APA. There are
substantive rules, there are interpretive
rules, and there are procedural rules.

And what AHA v. Bowen says is
procedural rules, as opposed to substantive and
interpretive rules, also |ack
noti ce- and- coment .

And it draws the distinction between
substantive and procedural. This is on pages
1045 to 1047 of AHA v. Bowen.

So even if we assunme that Congress had
AHA v. Bowen in mnd -- Congress is silent
about that in the House report -- but I'm

willing to take the governnent at face
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val ue that --

JUSTI CE KAGAN: Do you have any ot her
case that that m ght be when the conference
report says we're reflecting recent cases? 1Is
t here anything el se other than Bowen that you
think it mght be referring to?

MR. SHAH. That -- that's the --
mean, we've | ooked. There really isn't
anything that's on point of the ones that we
could find in that time frane. Bowen is
obviously the one that the governnment focuses
on.

And we're happy to focus on that
because the core of Bowen is distinguishing a
procedural rule, things |ike enforcenent
policies, auditing requirements on contractors,
how often you need -- the contractor has to go
and check the books of the hospital, those sort
of things.

It's distinguishing themfrom
substantive and interpretive rules. And so in
-- in -- if that's what Congress was trying to
do, that makes perfect sense. W agree that
(a)(2) excludes procedural rules fromits

anbit.
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It says any rule, requirenment, or
statenment of policy that alters a substantive
| egal standard, so what's off the table are
like the rules in Clarion; things that have to
do with enforcenent policies, enforcenent
priorities, anything that's procedural in
nature is off the table.

So it's conpletely consistent.
Congress used words that make sense. They
departed fromthe APA. And it's conpletely
consistent with the |legislative history.

Now, if | could --

JUSTI CE BREYER  \What about the
practical --

MR, SHAH:. Yes.

JUSTI CE BREYER -- the practical?
And the reason is practical is relevant is you
make a very coherent argunent for one view
that, at one tine, the D.C. Grcuit waffled
between that a legislative rule was an
i mportant rule.

And the other side of it is, no, it
m ght or mght not be. It is a legally binding
rule. That was Davis. And the D.C. Circuit

tried your approach but then went back.
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And the reason was practical, that
once you start to say, as you're reading this
statute, that what they're tal king about are
i nportant rules, you see, and that's why they
put in not just rules but statenents of policy,
et cetera. Once you do, you open the door to
agency after agency, and at |east here with
this statute, saying what in heaven's nane is
t hat ?

You get into argunents about
everything, every word of a manual. And if
they avoid that by applying this statute, to
everything arguably inportant in every manual,
they will be here "til Christmas cone.

And -- and, noreover, they will have
to make decisions in advance that they really
don't understand until later

And your client, so they m ght be
happy with this case, nmay not be so happy with
a few of the others that take 19 years to go
t hrough -- |'m exaggerating --

MR. SHAH Right.

MR. BREYER -- but you see the
practical problem

MR. SHAH: No. Yes.

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

48

JUSTI CE BREYER  You don't see it or
you - -

MR. SHAH. | do see your --

JUSTI CE BREYER: That's why | want to
know t he answer.

MR. SHAH. | see your concern.

JUSTI CE BREYER: Yeabh.

MR. SHAH. But here is why your
concern is msplaced here. And |let ne give you
three clear reasons why, and these -- these are
i nportant.

First, we've already tal ked about the
Clarian decision. There's one D.C. Crcuit
deci sion that actually applies the decision
here that they say is going to cause serious
probl enms for the adm nistration of Mdicare
Act .

The D.C. GCrcuit nmade clear they are
laying down a line, and that line is we're
going to take everything that has any anything
to do with enforcement priorities, auditing,
anything like that, so a | arge swath of
manual -type instructions, that was a manual
instruction in Clarian, off the table.

The second point, inits brief, the
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governnent focuses on the provider

rei mbursenent manual. They say: Oh, virtually
all of this is going to require notice and
comment and -- and -- and rai sed sonme of the
concerns.

Well, the governnment still has not
provi ded a single exanple fromthat provider
rei mbursenent manual, so we took a | ook at that
provi der reinmbursenent manual. It's about
6, 000 pages | ong.

The |l ast 5,000 pages of it are
procedural instructions on howto fill out the
cost reinmbursement form It's instructions to
providers. That's kind of |ike an exceedingly
conplicated tax return

And so the last 5,000 -- and, by the
way, of those last 5,000 pages, a | ot of those
are obsol ete because they don't pull out the
old instructions. It tells you to add |ine 20
to 21 to get to line 22. That neans --

JUSTI CE BREYER  But does the statute
apply only to provider nanual s or does it
provi de, say, let's say, to 320 or 240 mllion
Americans or 120 mllion Anericans who get al

ki nds of things from Medi care?
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MR. SHAH: Well, Your Honor --

JUSTI CE BREYER  And per haps thousands
of hospitals and thousands of services. How
does -- if the statute's on just provider, you
have a good point, but is it?

MR. SHAH. Well, the problemthat the
governnent points to are these manuals. And
what I"'mtelling you is the manuals --

JUSTI CE BREYER No, and |'m pointing
to a different problem

MR SHAH  Ckay.

JUSTICE BREYER |'mpointing to a
guestion --

MR. SHAH. So here --

JUSTI CE BREYER. -- of whether this is
l[imted to provider manual s.

MR. SHAH: So here's -- here's --
well, it's limted to the terns of the statute.
It has to be a rule, requirenent, or statenent
of policy that changes or alters a substantive
| egal standard affecting one of the three
categories of things. Right?

JUSTICE ALITO Well, you explained
away the --

MR, SHAH. A right to paynent --

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

51

JUSTI CE ALITO.  You -- you expl ai ned
away the last 5,000 pages of the manual.

MR SHAH: Yes.

JUSTI CE ALITO. But what about the
first thousand?

(Laughter.)

MR. SHAH: Ckay. So the first -- the
first -- the remaining 980 pages, of that,

40 percent are from before 1987. (a)(2)'s
effective date applies to any manual --
anyt hi ng promnul gated after 1987. So that --
that's off the table. That |eaves you your
roughly 400 pages, Justice Alito.

O those, we went page by page through
t hose 400 pages. All of about 30 -- except for
about 35 of those pages, apply to the prior
cost reinbursenment reginme. That was the regine
of how Medi care used to do those things. And
those required detailed instructions.

Now, however, the vast, vast mgjority
of providers are governed by the prospective
paynent system Only about 35 pages apply to
t hose.

Now, even if 35 pages worth of stuff

needed to be done through notice-and-coment,
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al though I'"mquite sure the governnent can cone
up with all sorts of argunents why those 35
pages don't fall under (a)(2), but even if you
did -- and here, Justice Breyer, this should
address your concern better than anything I've
said so far.

There is an annual prospective paynent
system rul emaki ng that the statute requires
when it made this change fromreasonabl e cost
rei mbursenent to this new regine, to which
there are only 35 pages applicable.

That annual prospective paynent
rul emeki ng i s hundreds of pages long. And the
agency al ready puts everything governing
prospective paynent systens that has a
substantive effect into that rul emaking.

In fact, 16 tinmes before this case, it
adjusted the treatnent of certain categories of
days through the prospective paynent system
r ul emaki ng.

JUSTI CE BREYER  That's a prospective
paynent manual, but read this.

MR. SHAH. This is not a manual.

JUSTI CE BREYER It says it governs

the scope of benefits.
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MR. SHAH. Yes. And so --
JUSTI CE BREYER Not just -- and the
eligibility --
MR. SHAH Right.
JUSTI CE BREYER -- of individuals to

furnish or receive services or benefits.

MR SHAH Right.

JUSTI CE BREYER  So suddenly readi ng
that, I think it governs nedicine and
heal t hcare provided 80 mllion people or 100
mllion people.

MR. SHAH: Sure. Well, Your Honor, a
coupl e responses.

JUSTI CE BREYER Am | right or wong?

MR SHAH. First of all -- first, it
woul d cover it if it falls under the terns of
the statute, but here is why that doesn't
create a workability problem And not even the
government has argued that.

And here's why. First of all, all --
a lot of that stuff is already done through
rul emeki ng, just like the prospective paynent
system rul emaki ng. That's one of many, many
annual rul emaki ngs that the agency does,

hundreds of pages long, includes all of the
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to that.

And, by the way, those rul emaki ngs
don't take 19 years, Justice Breyer. W went
t hrough and averaged them |It's in the
appendi x to our cert opposition brief. They
take on average 102 days to put through an
agency rul emaking on all of this stuff.

Now, to -- to address your other
question, a lot of that stuff is done through
regulation. A lot of that stuff, the stuff
that you're tal king about, is this -- is this
drug or treatnent covered to the thousands of
peopl e who m ght submt a Medicare claim
that's all done through national coverage
determ nations, |ocal determ nations. And then
those are all adjudications.

There are thousands of those that are
done every day where the agency, a contractor
gets a Medicare claim And that is just a
mne-run -- there is areg -- thereis arule
onit. | apply the rule. |Is this drug
covered? Yes or no.

JUSTI CE SOTOVAYOR: Do you have any

i dea - -
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MR. SHAH. That doesn't inplicate
(a)(2).

JUSTI CE SOTOVAYOR: Do you have any
i dea why this change wasn't put through the
ordi nary rul emaki ng notice and --

MR. SHAH. Yes, Your Honor, because
they tried. They did. 1In 2004, they did this
t hr ough noti ce-and-coment rul emaking or tried
to do it through notice --

JUSTI CE SOTOVAYOR:  |'ve now
forgotten. Wiy was that rebuffed?

MR SHAH Right. So --

JUSTI CE SOTOVAYOR: | renenber the
2013.

MR SHAH: Yes.

JUSTI CE SOTOVAYOR: But | don't
remenber the --

MR. SHAH. Yes. So what happened is
they did the proposed rul emaki ng in 2003, which
said, ook, we want to codify our |ong-standing
policy and practice of excluding Part C days
fromthe Medicare fraction. That's our
position as to how you should do this.

Then, in 2004, they did a 180-degree

turn but did not do any further

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

56

noti ce-and-comment, and they issued it as a
final rule to include the Part C days.

The D.C. GCrcuit in the precursor to
this case, what we call Allina |l in the briefs,
said that's a |l ogical outgrowmh failure because
you' ve now flipped your | ong-standing policy
wi t hout any notice and comment.

So they tried to do it through
noti ce- and- comment, but because they got
rejected because of their defect in that
process, they then cane to these -- they then
-- then they did the 2013 rul emaki ng, Justice
Sot omayor, that you're tal king about, but, of
course, that's only going to apply
prospectively.

So then they were stuck while that
Allina | litigation was going on. Between 2005
to 2013, they had those years that were not
covered by their new rule, because that had
been invalidated for the |ogical outgrowth
failure, and was not covered by the 2013 rul e,
whi ch only operated prospectively.

So, rather than doing a proper
rul emaki ng, they sinply announced these on a

website. They posted themon their website and
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said: Now we are doing exactly the sane thing
we were told that we tried to do in the 2004
final rule but was vacated by the D.C. Circuit.

So that's the answer.

CH EF JUSTI CE ROBERTS: Well, | guess
the way the governnent puts it is they decided
not to proceed through rul emaki ng but to
proceed through adj udi cati on.

MR. SHAH: Well, Your Honor, as the
D.C. Circuit said, this | ooks nothing Iike an
adj udication. This policy that they introduced
on their website of including Part C days in
the Medicare fraction, that applies to every
hospital nati onw de wi thout exception. It has
prospective effect --

CHI EF JUSTI CE ROBERTS: It's a big
adj udi cati on.

MR SHAH  Well -- well, | think what
di stingui shes the adjudication fromthe
rul emaking is, does it have general
applicability? That's the definition in the
APA.

And this, as the DDC. Crcuit said in
its opinion, and the fact is the governnent's

counsel in the D.C. Grcuit oral argunent
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conceded, when asked at oral argunent, doesn't
this policy have effect to every single
hospital in the nation -- nationw de, and the
answer is yes, it does.

And not only that, it's prospective
because these fractions are used, again, for
every hospital nationwi de to calculate their
interimpaynents for the intervening year until
t he new fractions cone out.

CH EF JUSTI CE ROBERTS: Well, but --

MR. SHAH. So this | ooks nothing |ike

an adj udi cati on.

CH EF JUSTICE ROBERTS: -- if it is --
well, | guess, again, | nean, we can hear on
rebuttal, but, I nmean, it's an adjudication

where they're doing what you' d like to see
peopl e do in adjudication, which is apply the
same rules to simlarly situated parti es.

MR, SHAH. Well --

CHI EF JUSTI CE ROBERTS: There just
happens to be a | ot of them

MR. SHAH: Right. Well -- well, that
-- that would be fine. But you can't issue a
-- a-- apolicy that changes how you were

treating it and -- and have it have prospective
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effect for every hospital nationw de w thout
conplying with the ternms of (a)(2), which says,
if you do any rule, requirenent, or statenent
of policy, you can't just give it a |abel that
says we're doing adjudication.

This has every effect of a rule,
requi renent, or statenment of policy in that
that treatnent of Part C days, that is going to
deci de the Medicare rei nbursenent amount, their
| egal entitlenent to reinbursenent, for every
hospital nationw de.

CHI EF JUSTI CE ROBERTS: So are --
you're saying this is not sonething that could
have been done through adj udication?

MR. SHAH: Well, Your Honor, not in
the way --

CHI EF JUSTI CE ROBERTS: The -- the
agency coul d not choose adjudication as a neans
of establishing this policy?

MR. SHAH. Not as a neans of
establishing it nationwi de for every hospital
nati onw de. And the governnent has said that
when they woul d do these things, they apply the
same rule to each hospital

So, no, if you're going to do
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sonmething like this, then -- you could call it
an adjudication. That's fine. But you have to
go through notice and comment when you' re going
to be changing a substantive |egal standard
that applies to them And so they can't --

they can't now | abel this as adjudication.

Now, again, this is somewhat of a -- a
-- a-- of atheoretical question in this case,
because as the D.C. Circuit -- even the

district court, which ruled in front of the
governnent -- in favor of the governnent,
rejected their claimthat this was an
adj udi cation and said this bears all the
hal | marks of a rule.

If there are no further questions, |I'm
happy to sit down.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

Four m nutes, M. Kneedler.

REBUTTAL ARGUMENT OF EDW N S. KNEEDLER

ON BEHALF OF THE PETI TI ONER

MR. KNEEDLER:  Several things,
M. Chief Justice.

Subsection (e), by the way, was

enacted at a later tine, and so its text
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doesn't necessarily shed |ight on what Congress
did in 1987.

The term"rule” in the lead-in to
subsection (a)(2) includes statenents of

policy. So there's sonme redundancy or sone --

it's superfluous there anyway, no matter -- no
matter how you read it. So it is -- it is
I nmpr eci se.

The conference conmittee report in
1987, | want -- | want to stress this, again
says recent court rulings. Those could only
have been APA rulings.

And, in fact, | -- | take ny friend to
acknow edge that the American Hospita
Associ ation case was the | eading case, and that
case di scussed the distinction between
substantive rules and both interpretive rules
and procedural rules, not just the one.

And as we point out on page 11 of our
reply brief, it didit in ternms that are echoed
in the text of -- of hhitself. It says the
APA' s noti ce-and-comment requirenent applies
only to substantive rules that create | aw --
whi ch goes to Justice Sotomayor's point about

what does "l egal standard” nean -- creates |aw
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and a -- "establish a standard of conduct"
which has the force of law. Those -- that
| anguage is very close to what -- what is in

the statute as enacted.

This is really the last programin
whi ch one woul d expect Congress to have created
such a transformation of administrative |aw as
Respondents are proposing here, that
interpretive rules, such as manuals -- and the
provi der rei nmbursenent manual is not the only
manual .

JUSTI CE GORSUCH: But why -- why is
that? 1In Chenery Il, this Court did allowthe
government to engage in retroactive
adj udi cations that affect substantive rights,
but expected that it would be a rare thing that
t hat woul d happen and that nost of these kinds
of actions woul d happen through rul emaki ng.

This, of course, is the Court's -- the
governnment's claimng the power to affect every
Medi care provider in the country retroactively
t hrough these seriatimadjudications. Wy is
-- why is this extraordi nary?

MR. KNEEDLER: The Court addressed

that very situation in Guernsey Menoria
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Hospital, in which it said some things can be
done by regul ation, sone things can be done by
manual s, and sone things are done by

adj udi cati on.

And the agency -- and this is the
teachi ng of Vernont Yankee, the agency has to
have the flexibility to choose. And this does
have the character of a -- of an adjudication,
going to the Chief Justice's question.

Yes, they sent it out to every
contractor performng on behal f of every
i ndi vi dual hospital, but that contractor's
determnation for that -- for each of those
hospitals is an individual adjudication.

And the -- the application of this
fraction in that individual adjudication is not
binding. It -- it can be reversed on appeal to
t he board or in court.

JUSTI CE SOTOVAYOR: Can you point to
anything in the history of the "86 bill or '87
bill that |eads substance to your claimthat
Congress was not, in fact, concerned about
substantive changes in fornulas |ike this one
bei ng done through rul emaki ng as opposed to

adj udi cati on?
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MR. KNEEDLER: Well --

JUSTI CE SOTOVAYOR: | thought in al
the history | read that was notivating themis
t he agency's change of policy of doing |ess
than a rul emaking. They wanted nore or the
sanme but not |ess.

CH EF JUSTI CE ROBERTS: You nay.

MR. KNEEDLER:  What Congress was
driving at -- and this cones fromthe word
"substantive," which has an established neaning
in admnistrative |aw and the APA -- was things
t hat have the force and effect of |aw not
things that are sinply interpretive. That's
the very distinction this Court drew in
Mort gage Bankers and in Guernsey Menori al
Hospital arising under this -- under this sane
program

CHI EF JUSTI CE ROBERTS: Thank you,
counsel. The case is submtted.

(Wher eupon, at 12: 07 p.m, the case

was submitted.)
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