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PROCEEDI NGS
(11: 09 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunent next in Case 17-1307, Cbduskey versus
McCart hy & Hol t hus.

M. Geyser.

ORAL ARGUVMENT OF DANIEL L. GEYSER
ON BEHALF OF THE PETI TI ONER

MR. CEYSER: Thank you, M. Chief
Justice, and may it please the Court:

Non-j udi cial foreclosures are covered
under the Fair Debt Collection Practices Act as
a direct or indirect attenpt to collect a
consuner's debt. It is a direct attenpt
because pre-foreclosure notices are
i ndi stingui shable fromtraditional dunning
letters. It is an indirect attenpt because the
forecl osure process is designed by law to
automatically sell the consunmer's house to
obtai n paynent on the consuner's debt.

These conclusions follow directly from
the Act's plain text, structure, purpose, and
hi story. Respondent can only resist these
conclusions by rewiting the statutory text,

creating a huge | oophole in the Act's scope,
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and elimnating the safeguards that Congress
designed to protect consuners from debt
col l ector m stakes and abuse, which occur all
too often in the forecl osure context.

We think that the easiest way to
resolve this case is to focus directly on the
pre-forecl osure notices. Those notices are
gui ntessenti al FDCPA commruni cations. They just
so happen to arise in the forecl osure context.

They state that there is a default on
the debt. They state the amount of the debt
owed. They state to whomthe debt is owed.
And, critically, they state the consequence of
failing to satisfy that debt.

That message i s unequivocal to any
consunmer who receives it.

JUSTICE ALITO | think you have a --
you have a pretty good argunment if we | ook just
at 15 U . S.C. 1692a(6), which tal ks about
regularly collects or attenpts to collect,
directly or indirectly, debts owed or due or
asserted to be owed or due to another. At
| east you've got a -- you' ve got a reasonable
argunent under that provision.

But the two provisions that seemto ne

Heritage Reporting Corporation
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to create a |lot of problens for your position
are 15 U.S.A -- 15 U.S.C. 1692a(6), which
creates a special definition of "debt
collector™ for a purpose that's not rel evant
here, and that refers to any business the
princi pal purpose of which is the enforcenent
of security interests.

So, if a -- a business whose principal
purpose is the enforcenent of security
interests fell within the prior definition, the
al | -purpose definition, there wouldn't be a
reason for -- for that provision. So I -- |
t hi nk you' ve got a tough tine explaining that
away .

And your -- your answer is that refers
to repo activities. But then there's another
provi sion that tal ks about what | ooks |ike repo
activities in a lot nore specific |anguage,
1692f (6), which tal ks about di spossession and
di sabl enment. So what's your answer to that?

MR. GEYSER  Well, Your Honor, | -- |
t hi nk these provisions actually reinforce our
reading of the Act. Wat Congress did is it
started with the main definition for "debt

collector."”
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JUSTICE ALITO  Right.

MR. GEYSER And then it proceeded and
it expanded that definition. |If you |ook at
the | anguage, it says this term"al so
includes.” That -- those are words of
expansion. They're collecting people who
otherwi se don't fall within the main
definition.

So, when we tal k about traditional
repo activity, we're tal king about the type of
person who is enforcing a security interest
wi thout directly or indirectly --

JUSTI CE KAVANAUGH: But it's --

MR. GEYSER -- collecting a debt.

JUSTI CE KAVANAUGH:  -- it's only
expanding it for purposes of 1692f(6).

MR. GEYSER  Well, exactly, Your
Honor, but -- but our point is that it --

JUSTI CE KAVANAUGH: That's the -- that
means that it's sonething |l ess than that, other
than 1692f(6). At least that's the nost
natural or a natural way to read it.

MR GEYSER W -- we fully agree.

Qur point is that for sonmeone who's enforcing a

security interest but not also directly or

Heritage Reporting Corporation
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indirectly collecting a debt, those people are
only subject to that one subsection.

And it's very clear what Congress had
in mnd, precisely because of 1692f(6). It
tal ks about di spossessing or disabling
property. That's tal king about taking
possession of property. [It's not talking about
demandi ng paynent. It doesn't tal k about
selling assets to -- to |liquidate soneone's
debt. It's specifically focused on exactly the
kind of activity that Congress woul d have had
inmnd if it related to this.

JUSTICE ALITO Yeah, but sonebody
who's engaging in a non-judicial foreclosure is
enforcing a security interest, and if they
didn't -- so they appear to fall wthin that
provision. And if Congress didn't want themto
fall within that provision and only wanted to
capture the repo guys, why wouldn't it use the
nore specific |language that it used el sewhere
when it was referring to the repo guys?

MR. GEYSER | think if Congress
want ed to excl ude someone who's both enforcing
a security interest and collecting a debt, it

woul d have used one of the exclusions that

Heritage Reporting Corporation
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follow the definition in 1692a(6). There's six
express excl usions.

And if you look to the -- the second
sentence of a -- of a(6), it shows exactly how
Congress woul d have nodel ed that kind of
exclusion. It would have said at the end --
instead of ending at f, it would have ended at
g. It would have said this term does not
i ncl ude anyone enforcing a security interest.
And then it would have said, notw thstandi ng
that exclusion, it does apply for purposes of
this one subsecti on.

That's exactly what Congress did in
the m ddl e sentence that's sandw ched between
the -- the main definition and the additional
one when it wanted to exclude that type of
activity.

And to be absolutely clear, if you
| ook to the context of the statute, it
reinforces our reading. Congress included in
1692i a venue provision. This venue provision
tal ks about actions to enforce an interest in
real property securing a consuner's debt.
That's a foreclosure action. That's the only

way to read that |anguage.
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And Congress described it as a | egal
action on a debt against a consuner. That
provi sion only applies to soneone who fits
within the definition of a debt collector under
the main definition.

So it doesn't namke any sense to read
that section -- it doesn't nmake any sense to
read that section as limted to security
enforcers when it only applies to people who
m ght enforce security interests, but they're
al so collecting debts.

But, again, we think if you | ook just
tothe initial -- the -- the first part of the
section, it talks about the main definition of
a debt collector. And if you read the security
enf orcenment provision to exclude people who
otherw se qualified directly within that main
definition, you' re setting up these two
sentences to conflict with each other.

JUSTI CE GORSUCH: M. Ceyser, can -- |
-- | may be m ssing sonething here, so |l -- 1'd
appreci ate your hel p.

As | understand it, you -- you think
that first sentence in a(6) is the main one and

captures nost debt collectors, but, for sone

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

10

reason, it doesn't capture the -- the repo man
who in the dead of night goes and just grabs ny
car. And for that, we need the |ast sentence,
right?

MR. GEYSER That -- that's right.

JUSTICE GORSUCH. Al right. 1'm
following you so far, great. But then, when
go over to f(6), which further illum nates that
| ast sentence and -- and tal ks about who's
covered, it tal ks about the fellow who takes --
now t he dead-of -ni ght repo man you're talking
about -- or threatens to take a security
i nterest.

So there's that fellow, he's not just
taking the stuff in the mddle of the night;
he's -- he's threatening to do it. He's
talking to me. And | would have thought that
fell ow woul d have been captured by your reading
of the first sentence of -- of a(6). So that's
rat her convol uted and roundabout, but help ne
out. Wiy -- why doesn't that disprove your --
your thesis?

MR. GEYSER  Sure. Well, I -- 1 don't
think it disproves it for a few reasons. One

is that 1692f(6) also applies to people who are

Heritage Reporting Corporation
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debt collectors under the main definition. So
it's possible that when you' re | ooking at
sonmebody who enforces a security interest

wi thout collecting a debt, that those are the
peopl e who typically are not conmunicating with
t he debt or.

And there's certainly a large portion
of repo activity or people who are changing
| ocks on doors who want nothing to do with the
debtor at all. They hope to never see them
The entire point is to show up in the dead of
night, take their car, and return it to the
creditor.

Now I think what's critical about f(6)
is, again, it does not tal k about demandi ng
paynent; it doesn't tal k about |iquidating
assets. And so, if you think of the type of
activity it's covering, it's not covering
people who fall within the main definition.

JUSTI CE GORSUCH: Many el egant words
t here, but what do we do about the word
"threatening"? That was ny question.

MR. GEYSER  Yeah. Well, again, two
-- two -- two ways to handle it. One is that

they may not be threatening to collect a debt.

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

12

They may not be demandi ng paynent. They may
not be liquidating the asset. The other is --

JUSTI CE GORSUCH. Well, threaten to
take a non-judicial action to -- with respect
to a security interest. That's what the
statute says.

MR. GEYSER  Well, it --

JUSTICE GORSUCH:  So -- so help ne out
with that | anguage. That's where | need your
-- | know you' ve got sonething for me here.

MR. CEYSER Sure. Well, it could be
that they threatened to take the car when, in
fact, they don't intend to take it at that --
at that tine, because they want to get paid.
They want to tow the car back to the creditor
and they' re hoping to keep it there so they can
take it in time,

But, again, | think the nost conmon
application of the security enforcer definition
will typically involve people who aren't
communi cating with the debtor. And renenber
f(6) also applies to sonmeone who qualifies
under the main definition. It applies to both
security enforcers and to people who are

full -fl edged debt collectors.

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

And so Congress --

JUSTI CE BREYER  That's the point.
That's the point, | think. | nean, let's cal
it part 1 and part 2. Part 1 says debt
collectors can't -- are so and so, and then
here are all the things they can't do. And
that's a |l ot of them

And then we have part 2, and part 2
says the nortgage people are debt collectors
for purposes of f(6). And f(6) doesn't have
all of them It just has a few pretty bad
ones.

And so why woul d Congress have put in
f(6) if it wanted all of themto apply?

MR. GEYSER  Well, again, Your Honor,
it put in f(6) to reach the group of people who
are not also full-fledged debt collectors, who
are not also obtaining a transfer of debt.

JUSTI CE BREYER Well, it doesn't say
that. It says a debt collector may not -- or
they put in part 2, which I"'mcalling part 2,
to be sure that these people who are not
full -fl edged debt collectors have to do at
| east f(6). Okay?

MR. CEYSER Absolutely. But, again,

Heritage Reporting Corporation
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JUSTICE BREYER Right. And if we
have a person who fits within the definition of
part 2, that would seemto argue against his
fitting into the definition of part 1.

MR. GEYSER  Well, absolutely not,
Your Honor.

JUSTI CE BREYER: No?

MR. GEYSER  Because you can have
sonmeone who does both. Take -- take a repo man
who shows up, but instead of doing what -- what
they actually do, which is they wait for the
consuner to |l eave and then they take their car

JUSTI CE BREYER  Yeah.

MR. GEYSER -- they actually go to
t he consuner and they say: You know what, |'m
going to give you three hours to pay the debt.

JUSTI CE BREYER: And why isn't the
repo man |like that in part 1?

MR. CEYSER He is. And so that's
exactly right.

JUSTI CE BREYER  Then who is in part 2
but not in part 1?

MR. GEYSER  The people in part 2 are

Heritage Reporting Corporation
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are sonme people who collect debts w thout
enforcing a security interest. There are sone
peopl e who enforce security interests w thout
col l ecting debts.

JUSTI CE BREYER Isn't the repo man
doi ng that?

MR. GEYSER  Exactly. That's our
point. And then there's the m ddl e category,

I i ke the forecl osure agents, who are doing
bot h, because they're sending notices that are
absol utely indistingui shable from classic debt
collection activity.

They' re demandi ng paynent on the debt.
And if you don't pay -- and, by the way, in
Col orado, in 2017, about 11 percent of people
did, in fact, pay in response to these noti ces.
They worked pretty well.

JUSTI CE BREYER  Ckay. But that's ny
ot her question, of course, is what do you want
to say in respect to the fact that Col orado has
a pretty good, in many respects stricter |aw
than there is here, and -- and that protects
t he consuners nore, and yet | guess, if we

accept what you say, we'd have to say that that

Heritage Reporting Corporation
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Col orado law is illegal

MR. GEYSER  Absolutely not, Your
Honor .

JUSTI CE BREYER: No? Because?

MR, GEYSER Wl --

JUSTI CE BREYER: | nean, the reason
t hought it would be illegal is because it says

you can't conmmunicate with a third person. You
couldn't tell the trustee about he's supposed
to send a letter. You couldn't conmunicate,

put anything in the newspaper. | nean, that
woul d seemto ne contradictory, and | guess the
Col orado | aw woul d fall then

MR. CEYSER  Your Honor, out of -- out
of all the eight am cus briefs, and incredibly
abl e counsel for Respondent and the government,
t hey coul d cobbl e together, at best, three or
maybe four possible conflicts.

And when you actually dig into the
weeds of those conflicts, they're not conflicts
at all. They're very easy to acconmpdate. And
if you want to wal k through them if you | ook
at the notice on 1692g, that says that if the

JUSTI CE BREYER: You don't have to

Heritage Reporting Corporation
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wal k through themif you don't want to. Just
tell me where they are in your brief.

MR. GEYSER  Sure. Well, they're --
they' re addressed at the end of our brief.
They're al so addressed in the am cus brief.
But | think the -- 1'Il nake a couple critical
poi nts, though, because |I think -- | think one
that is the easiest way to resolve those
conflicts.

You can first obtain advance consent
fromthe consuner to provide all necessary
consents in the event of a foreclosure.

And if the consuner decides not to
foll ow through, the creditor can send the
notice. The FDCPA does not apply to creditors.
We know this fromHenson. It only applies to
prof essi onal debt collectors. And there is
absolutely nothing in the Col orado schene that
says that a foreclosure has to be run by a
pr of essi onal debt collector.

The consuner can -- the creditor can
take the notice, publish it thenselves, and
there is absolutely no problem

JUSTI CE KAGAN: M. Geyser, | -- |

find this a difficult question. Going back to

Heritage Reporting Corporation
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sonet hing that Justice Alito said, the reason
find it adifficult questionis it seens to ne
t hat judicial foreclosures, non-judicial
foreclosures, fall w thin both.

They -- you know, these people are
debt coll ectors under the |anguage of the
statute, and these people are enforcing
security interests under the | anguage of the
stat ute.

But that can't be right because the
granmar of the statute suggests that we now
have to kick them out of one or the other. Al
right?

And so the question is, which do we
kick themout of? Do we say, notw thstanding
that they | ook |like debt collectors, we're not
going to treat themlike debt collectors, or do
we say that, notw thstanding that they enforce
security interests, we're going to pretend that
they don't?

So, when | think about it that way, |
kind of think: Well, I don't know,
forecl osures are paradi gmati c enforcenent of
security interests. There's nothing that gets

nore enforcing a security interest than

Heritage Reporting Corporation
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forecl osing on a nortgage.

So ki cking themout of that one seens
alittle bit nore odd than kicking them out of
a very broad definition of debt collectors.

MR, GEYSER Well, a few points, Your
Honor. First is | don't think you have to kick
them out of the additional definition if they
fall in the main definition. |[If Congress had
said, if phrased as an exclusion, instead of an
addition, they're trying to capture nore
people, then | think that that point would have
nore force

Even if Congress had said for purposes
of subsection 1692f(6) only, but they didn't
say that, and, again, thisis a -- thisis a
definitional section that's capturing people.

You start at the beginning. You're
seeing, is this person covered? |If they don't
fall within any cl ause, they're not covered.

And so, if you fall within the first
cl ause, you're covered. |If you happen to al so
do sonething that qualifies you under a
different sentence, that is not framed in
exclusionary ternms, then that's fine, but you

still qualify under the main definition.
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And, again, when Congress wanted to
excl ude people, they did it expressly. And we
know exactly how they did it because it follows
t he additional definition.

JUSTI CE KAVANAUGH:  Your -- your point
t here, though, depends, right, on reading that
| anguage as referring to the repo guy, right?

MR. CEYSER: W have to -- we fully
concede that we need to identify soneone --

JUSTI CE KAVANAUGH: But then, when you
turn to f(6), is that really just Iimted to
the repo situation?

MR. GEYSER  Well, not necessarily,
Your Honor. It could also be soneone who goes
and changes | ocks on -- on an apartment to
evi ct somneone.

JUSTI CE KAVANAUGH: The poi nt being
t he | anguage of f(6) seens a | ot broader than
just the repo situation, so then, when you go
back to a, it seenms odd to think that that's
just limted to the repo situation, if |
understand the interaction of the two
provi sions correctly.

MR. GEYSER Well, again, the -- the

additional definition will cover people in it
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who aren't just repossessing cars. It can also
i ncl ude sonmeone who is separately collecting
debts, because, again, you can fit under both
-- under both sentences. There's nothing about
the statute that says, if you fall within an
addi tional category, that you' re excluded from
the main category. And Congress, again, they
know how to wite a statute that does that

This is statutory overlap. W see it all the
time inthe US --

JUSTICE ALITO Well, let nme ask you
this about the repo situation: Suppose that
the repo guy is out there getting into a car,
and the owner of the car sees himout the
wi ndow and runs out with a gun and says, what
are you doing? And the repo guy says, well,
you didn't pay, you're in default on your

paynments, so |'mtaking your car

Is he a -- is he a debt collector
because he's nowtold the -- the -- the car
owner that -- about the debt?

MR GEYSER In -- in that scenario, |

don't think so because he's not |everaging the
security interest. It would be different if he

said, if you want to pay now, |I'll get out of
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the car and go away.

But if he says, |ook, you' ve -- you've
run out of chances. You didn't pay your bill.
I"'mtowng the car. Take it up with the
creditor. And to be very clear, what happens
at that point, the repo man brings the car back
to the creditor

At that point, the -- the debtor still
owes 100 percent of the sanme debt they owed
before the repossession. It's the creditor
t hen who takes the car, sends the notice under
the UCC, and says, if you want your car back,
pay us the noney, or we'll auction off the car
and pay down your debt.

JUSTICE ALITO. So what is the
di fference between that situation and the
non-j udi ci al foreclosure situation where the --
t he honeowner is sinply notified that the --

t he house that -- the nortgage is being
forecl osed?

MR GEYSER | -- | think -- 1 think
there's a stark difference, Your Honor.

JUSTICE ALITO Wat is the
di fference?

MR GEYSER Well, the difference is

Heritage Reporting Corporation
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that they're not just saying we're going to
forecl ose on your house no matter what you do.
They're saying this is the anount you owe.
This is the consequence if you don't pay it by
this date. W' ve been instructed to take away
your hone.

Addi ng an express statenent at the end
of that that says will you please pay nowis
absol utely superfluous to any ordi nary, nornma

person who receives that letter. They

understand exactly what it's saying. |It's
saying pay us nmoney. It would be nore |ike the
repo agent who says, |'mgoing to repossess the

car unless you pay the noney now.
Then that person woul d be a debt
coll ector. But soneone who just says that
we're -- we're going to take the car no matter
what, that's -- that's | eagues away because
they're not |leveraging the security interest.
And, again, if you |look to the -- the
structure of the Act, it's very hard to
under stand how foreclosure activity does not
fall within the main definition when there is a
speci al section, 1692i, that talks directly

about forecl osures.
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JUSTI CE GORSUCH: | have anot her
guestion about your repo nman exanple. You say
we need that |ast sentence to capture himin
a(6). But why wouldn't he be captured by the
first sentence in a(6) too? Wy isn't a repo
man a cl assic debt collector under any
definition, even the broad, the very broad ones
you proffer for a(6), first sentence?

MR. CEYSER Well, first, | don't
think that's the nost natural reading of it
because you're focusing specifically on what
each person in the process is doing. Wen the
repo man -- again, when he goes and takes a car
in the mddle of the night and returns it to
the creditor, he --

JUSTI CE GORSUCH:  The pri nci pal
pur pose of his business, using interstate
comerce to collect a debt.

MR, GEYSER Well, it -- it's --

JUSTI CE GORSUCH: \What ever -- whatever
the first sentence says.

MR. GEYSER  The -- the principal
purpose is to enforce a security interest.

When -- when the repo man i s done and he

delivers the car to the creditor's |lot, he has
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not obtai ned paynent on the debt.

And that's even under Respondent's
definition. |It's he --

JUSTI CE GORSUCH:  Why -- why don't you
| ose then? Wiy isn't that just concedi ng away
t he case?

MR. GEYSER Wl --

JUSTICE GORSUCH. If the repo man is
not collecting a debt, he's just executing a
security interest, why is that really
probl ematic for you, M. Ceyser?

MR. GEYSER: No, no, no, Your Honor.
That -- that -- that proves that the additional
definition that -- for the -- fits the repo
man, the repo man does not fall within the main
definition. And, again, |I'mnot talking about
forecl osure agents because forecl osure agents
aren't engaged strictly in repo activity.
Again, they' re sending notices, they're trying
to i nduce paynent, and --

JUSTI CE GORSUCH:  |I'mjust talking

about the repo man. Just the repo man. First

of all, first question, why doesn't he fal
within the first sentence of -- of a? And --
and, second, if -- if he doesn't, then why
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isn'"t he exactly like the forecl osure expert?

MR. CEYSER Well, their -- their
conduct is conpletely different, which is also
why they don't fall within the first sentence
of a. If all they're doing is enforcing the
security interest, they take the -- the
property and they bring it back to the
creditor --

JUSTI CE KAGAN: But the result of that
is to liquidate the debt. And | thought that
your principal argunent as to non-judicial
foreclosures was that we should | ook to the
real economc effect of this, which is to
I iqui date the debt.

And just |ike a non-judicial
foreclosure |iquidates a debt, so too does
repossession of the collateral do the exact
same thing

MR. GEYSER The -- it eventually
m ght, Justice Kagan, but it doesn't when the
repo man's job is over.

And this is areally critical point.
When the repo man brings the car back to the
creditor, they have not yet sold the car. |It's

then up to the creditor to directly or
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indirectly seek paynent.

JUSTI CE KAGAN: It seens as though
when you get to the repo man, you're indul ging
in all these sort of hypertechnical
di stinctions, the sane kind that you criticize
M. Shanmugam for indulging in when it comes to
non-j udi ci al foreclosures.

| nmean, if you're going to get
non-techni cal about it, you should carry
t hrough the non-technical, and then the repo
man is in the sane position as the non-j udici al

forecl osure person.

MR CEYSER Well, | -- 1 don't think
so, Your Honor. | don't think this is getting
very -- getting very technical. | think it's

actually |l ooking at the cues in the text for
what Congress had in mnd. W know fromf(6),
1692f (6), what Congress had in mnd for people
enforcing security interests, because that's
the only provision that applies to them

And, again, it tal ks about disabling
property or dispossessing property, taking
possession of it. That describes traditional
repo activity toa T. Now it doesn't describe

separate activity of then taking that interest
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now t hat you have it, you' ve got -- you have
the car back, and then sending out a notice to
the debtor and saying, if you don't pay, |'m
going to sell the car.

JUSTI CE KAVANAUGH: f(6) al so
descri bes non-judicial foreclosures.

MR GEYSER It -- well, it is
enforcing a security interest. That's
absolutely true, Your Honor, but --

JUSTI CE KAVANAUGH.  Ri ght ?

MR. GEYSER But -- but it --

JUSTI CE KAVANAUGH: f(6) does
describe, by its terns, non-judicial
forecl osures?

MR, GEYSER It -- as part of what a
non-judicial foreclosure is, but it extends
beyond t hat because, unlike the repo man, the
foreclosure agent is -- is demandi ng paynent.
They're sending a notice. They're |everaging
the security interest, trying to obtain
paynent, and they're the ones that are
instructing the property to be sold.

JUSTI CE KAVANAUGH:  You're trying to
explain why this third sentence is in there --

and | understand that -- and then draw ng the
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di stinction between repo and non-j udi ci al
foreclosures. But correct ne if I'mwong
about this: The history of how this canme about
was there was debate about whether those who
enforce security interests would be covered
under debt collection or -- debt collector or
not. There were two polar positions, yes and
no. And what Congress ended up with was
sonmething in between. |Is that correct?

MR. GEYSER Well, it is correct, but
| -- 1 would draw a different inference from
t hat .

JUSTI CE KAVANAUGH: And t he sonet hing
in between, though, it's hard to just read that
in between | anguage as repo and not
non-j udi ci al foreclosure.

MR. GEYSER Not at all, Your Honor.
| think that's exactly what Congress had in
m nd.

JUSTI CE KAVANAUGH: That's the heart
of it for ne.

MR. GEYSER Well, let -- let me try
to convince you then, because | think what
Congress did is -- the conpeting bill said

either security enforcers weren't included at
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all or it said they're included for everything.
So a repo man also has to -- even though
they' re not comunicating wth people normally,
t hey have to state the correct amount of the
debt and do everything el se that the FDCPA
requires.

Now t he conprom se that Congress
struck is they recogni zed sone people wll
enforce security interests wthout also
col l ecting debts, and so they subjected themto
a single subsection that describes that
activity.

| think it's quite telling that f(6)
does not tal k about demandi ng paynent. It
doesn't talk about selling assets. And that is
very different if you |look to the type of
regul ations that apply in the forecl osure
setting.

And this is really key. Wen you have
sonmeone who is threatening to sell soneone's
house, and they're stating the wong anount
that's owed or they're tacking on unauthorized
charges, they make it very difficult for the
homeowner to cure the debt, and they can nake

it very difficult to actually pay the anount
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t hey' re owed.

Al'l the other substantive provisions
apply to sonmeone who's engaged in the
forecl osure setting because they're actually
sending letters that are | everaging the
security interests to try to collect. And if
they fail to collect, they're selling the house
to obtain paynment on the debt.

And the guy with the tow truck is not
selling the car. Again, what --

JUSTI CE SOTOVAYOR:  Excuse nme, | --
|'ve been having a huge problemw th this
entire case, not on your position, but | was
going to ask this of your adversary. [|I'm
readi ng the | anguage of the statute. It says,
for the purposes of Section 1692f, it includes
peopl e who are enforcing.

And the statenment that 1692f starts
with is "a debt collector, period, may not use
t he unfair or unconsci onable neans to coll ect
or attenpt to collect any debt." It seens to
say that a security person is a debt collector.

And it says, "without limting the
general applicability of the foregoing, wthout

[imting that people who enforce debts,
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security interests, the follow ng conduct in
addition is a violation of this section".

| don't nean to help you, but I --
(Laughter.)
JUSTI CE SOTOVAYOR: -- but |I'mreading
f and it seens clearly to support your
position. It's basically saying these are two

addi ti onal bad ways that they can viol ate being
a debt collector. It's not Iimting it to
t hose two ways.

MR GEYSER: Your Honor, | --

JUSTI CE SOTOVAYOR: | don't even know
what the repo argunment was about in your brief.

MR. GEYSER  Well, the repo argunent
in our brief -- and, Your Honor, just to be --

JUSTI CE SOTOVMAYOR:  It's adding --
it's also including -- if there was ever any
doubt, it's also including those people.

MR. CGEYSER It -- it is, Your Honor,
but just to be candid, though, it is also
including themonly for the one subsection of
1692.

JUSTI CE SOTOVAYOR: But the one
subsection seens to say any of these people

can't do unfair practices.
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MR. GEYSER  Exactly. And so -- but
the reason that we brought up the repo exanple
in our brief is to show that there -- there is
an entire industry that clearly qualifies under
the additional definition, without directly --

JUSTI CE SOTOMAYOR:  That -- that --

MR. GEYSER -- or indirectly
col l ecting debts.

JUSTI CE SOTOVAYOR: -- that's fine,
but what -- what's really -- what's really at
issue is the unfair practices. These people
who enforce security interests cannot coll ect
or attenpt to collect any debt unfairly.
That's the first sentence.

And without limting that general
sentence, these two additional things are
consi dered unfair practices.

MR GEYSER | -- | think that's
correct, Your Honor.

And if | could reserve the bal ance of
m tine.

JUSTI CE SOTOVAYOR: | -- - - -- so
tell me the counter

MR, GEYSER  Sure.

JUSTI CE SOTOVAYOR: Wy -- why are
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they arguing that other unfair practices are
not actionabl e when that sentence says it is to
ny m nd?

MR. GEYSER  Yeah. Well --

JUSTI CE SOTOVAYOR: What am | m ssing
t here?

MR GEYSER Well, yeah, | -- | don't
think you're -- you' re mssing anything. |
think the easiest way to read the statute is to
start at the beginning and to see that if you
qualify under the main definition, there's
not hi ng that excludes you fromthe Act.

And the fact that Congress used cl ear
words of inclusion to capture certain people
who don't fit within the main definition, it
doesn't justify excluding those people from
that first sentence.

If | coul d?

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

M . Shanmugam

ORAL ARGUMENT OF KANNON K. SHANMUGAM
ON BEHALF OF THE RESPONDENT
MR. SHANMUGAM  Thank you, M. Chi ef

Justice, and may it please the Court:
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Wien a law firmsends a notice to a
state official initiating the state's
non-j udi ci al forecl osure process, and when the
law firmis seeking only to enforce its
client's security interests, it does not engage
in debt collection within the neaning of --

JUSTI CE SOTOVAYOR: |'msorry. You --
you started that statenent with when you send a
letter to a state official. The issue here is
not sending a letter to the state official.

The issue here is, did you do sonething wong
in sending it to the customer first?

MR. SHANMUGAM W th respect, Justice
Sot omayor, if you take a | ook --

JUSTI CE SOTOVAYOR: O to the creditor

-- to the --

MR. SHANMUGAM -- if you take -- take
a look at the conplaint in this case -- and,
after all, this case is before the court on a

notion to dismss, the sole docunent that could
constitute the inperm ssible act of debt
collection is the notice of election and
demand, the notice that is found in the Joint
Appendi x at pages 39 to 41. That is the notice

that, under Colorado law, is required to
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initiate the non-judicial foreclosure process.

Now, to be sure, that notice requires
di scl osure of the ampbunt, the principal anmount,
that is owed on the nortgage, and it al so
requires disclosure of the identity of the
hol der of the note. But, beyond that, that is
not a notice that is even directed at the
consuner.

Now, to be sure, there are in the
record in this case other docunents that were
sent to the consuner, but even with regard to
t hose docunents, those docunents as well either
initiate the process or are incidental to the
initiation of the process, and, critically,
they contain no demand for paynent.

And the very fact of the initiation of
a foreclosure process is that it ordinarily
represents a decision on the part of the
creditor to stop seeking paynent and instead to
pursue an alternative renedy.

CHI EF JUSTI CE ROBERTS: Well, but in
nost cases -- well, maybe I'mwong, |I'mjust
assumng in nost cases that if you start the
forecl osure process, and the debtor conmes in

and says, okay, | see you're serious about
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this, and, you know, either rearranges the
financing or pays the debt, that's the purpose,
right?

MR, SHANMUGAM Wl | --

CHI EF JUSTI CE ROBERTS: Banks don't
want to own houses. They want to be paid. And
the reason they go to foreclosure is to get
paynment of the debt.

MR. SHANMUGAM  From t he perspective
of a creditor, M. Chief Justice, it is
certainly true, and it al so happens to accord
wi th comon sense that the creditor would |ike
to be made whol e.

There are, of course, two neans by
which a creditor can be nade whole. The first
is to obtain paynent fromthe debtor; and the
second is the alternative, the last resort, to
enforce a security interest.

Now, if we were dealing with the first
sentence of the definition in isolation,
woul d certainly be confident making the
argunent that this is not debt collection in
t he abstract because what is taking place here
is not an effort to obtain or demand paynent

fromthe debtor, consistent with the ordinary
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meani ng of these terns.

It is, at nost, an effort to initiate
a process that could lead to the elimnation or
reduction of the debt, and not everything that
could lead to the elimnation of a debt
constitutes debt collection. But, of course,
the --

JUSTI CE KAGAN: Well, | don't really
understand that, M. Shannugam | nean, the
whol e point of getting the security interest in
the first place is so that the creditor has
| everage in order to pressure the debtor to pay
hi s debt.

And -- and it's an alternative way to
collect the debt if the debtor fails to do so.
So how can it not be about paynent of the debt?

MR. SHANMUGAM  Well, let nme pick up
on that formul ation, Justice Kagan.

| think it would be a different case
if what was going on was that a creditor was
using the threat of foreclosure to exact
paynent .

In other words, if a creditor came in
and said, if you don't pay your overdue paynent

by Friday, I'mgoing to initiate non-judici al
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forecl osure.

And | -- | say that because | want to
underscore that we're not | ooking for sone sort
of categorical exclusion. A party initiating
foreclosure --

JUSTI CE KAGAN: Wl |, whether you say
that or not explicitly, isn't that how
everybody understands a forecl osure notice?
They're going to foreclose on nmy house unless |
come up with nmy -- sone noney.

MR. SHANMUGAM | think that everyone
woul d certainly understand that that is the
consequence of a foreclosure proceedi ng.

t hi nk ny submi ssion is a nore nodest one.

And, again, of course, we're not
considering this issue in the abstract because
we have the limted purpose definition, but if
we were considering this issue in the abstract,
my point would sinply be that not everything
that m ght, for instance, increase soneone's
incentive to pay constitutes debt collection.

JUSTI CE KAVANAUGH: Wl I, that's true,
but it's inherently conmuni cating a nessage
t hat you need to repay the debt or you're going

to | ose the house, as Justice Kagan says.
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You -- you referred earlier to comon
sense. Well, comon sense tells you this is an
effort to have you repay the debt.

MR, SHANMUGAM  Well, | don't think
that that's true, and let nme offer a sort of
slightly nodified --

JUSTI CE KAVANAUGH: Why not? Wiy not ?

MR, SHANMUGAM Wl | --

JUSTI CE KAVANAUGH. Even if the
express words aren't there, everyone who gets
sonmething |like that, who has the noney, and
wants to, will understand this is a -- this is
a letter seeking to get you to repay.

MR. SHANMUGAM | think the comon
sense i s that anyone who receives that letter
woul d certainly have the incentive to pay if
t hey coul d, because, of course, no one wants to
| ose their house.

Again, | think ny submission is a nore
nodest one. And if you take a | ook at the case
law, there is actually a well devel oped body of
case lawin the lower courts, not surprisingly,
on the question of what constitutes debt
col l ection outside the forecl osure context,

because you m ght imagine this issue has arisen
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quite frequently in the four decades since the
enact ment of the Act.

Those cases focus on whether, as an
objective matter, there is an intent to induce
paynent. And those cases have | ooked in the
main at two factors: first, whether or not
there is a demand for paynent, and, second,
they | ook at the purpose and the context of the
conmuni cation, the animating purpose.

And here --

JUSTI CE KAVANAUGH: Exactly. The
animating purpose is to tell you you need to
pay or you're going to |ose your house.

MR. SHANMUGAM  The ani mati ng purpose
is toinitiate the non-judicial foreclosure
process. That is why the bank at issue here
retained ny client, the law firm

JUSTI CE KAVANAUGH: Is it an either/or
really? | mean, it can't be a both/and?

MR. SHANMUGAM  Weéll, | think that
| eads nme to the point about the limted purpose
definition, which you picked up on earlier in
your colloquy with M. Geyser. And that is
that if we know one thing fromthe history of

the Act, it is that Congress thought that the
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coll ection of debts and the enforcenent of
security interests were distinct concepts.

JUSTICE ALITO But what do you --

MR, SHANMUGAM  And we know that not
j ust because of the | anguage of the limted
pur pose definition but because Congress really
struggled with the question of whether to bring
in entities whose principal purpose was the
enforcenment of security interests for al
pur poses, whether to exclude thementirely, or
instead to bring themin only for purposes of a
single provision --

CHI EF JUSTI CE ROBERTS: Well, but you
have - -

MR, SHANMUGAM  -- which woul dn't have
made sense.

CH EF JUSTI CE ROBERTS: You do have
the word "indirectly" in the first part. And
even if you think in a technical sense
initiating foreclosure is not collecting the
debt, it certainly is an indirect effort to
col l ect the debt.

MR, SHANMUGAM  Weéll, | think that
t hat makes it somewhat harder for ne. And,

again, if we were arguing this case with a
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statute that just contained the first sentence,
| would argue that indirect debt collection
refers, as the |lower courts have held, to
situations in which you engage in prelimnary
steps that facilitate the ultimte demand for
paynment, for instance, collecting information
about the debtor.

But, again, what we know fromthe text
and fromthe history is that Congress, whatever
debt collection would nean in a platonic form
Congr ess thought about debt collection in the
way that we think about it and in a way that is
consi stent, of course, with the traditional
under st andi ng at common | aw.

As we explain in our brief, debt
col l ection and enforcenment of security
i nterests have, of course, been distinct
renedies. The fornmer was an in personam
action, the latter an in rem action.

There are nunerous places in federal
| aw where the two are treated as distinct. And
so Congress, when it used the phrase
"enforcenent of security interests,” was
certainly not witing on a blank slate. It

meant to capture --
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JUSTI CE KAVANAUGH: But you're --

MR. SHANMUGAM -- that body of |aw.

JUSTI CE KAVANAUGH:  You are arguing, |
think, that even if | disagree with you, we
di sagree with you on the first sentence, you
W n because of the third sentence, right?

MR. SHANMUGAM Yes, that is correct.
| think all -- 1 think | need --

JUSTI CE KAVANAUGH:  And on the third
sentence, | guess the -- the responsive
argunent is that's an odd way for Congress to
have excl uded those who enforce security
interests fromthe broad definition of debt
coll ectors and the repo exanple you heard. Can
you respond to that?

MR. SHANMUGAM  Sure. So, first of
all, let me talk about the Iimted purpose
definition and then 1'Il talk about f(6), the
substantive provision that it incorporates.

Wth regard to the Iimted purpose
definition, I think that this is exactly the
way that you woul d expect Congress to have
reached the Gol dil ocks outcone where parties
who enforce a security interest are subject

only to one substantive provision.
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Let nme give you an exanple. Let's say
t hat Congress passed a statute that said that
t he Suprenme Court shall have jurisdiction to
revi ew deci sions of federal courts of appeals,
and for purposes of review ng capital cases,

t he Supreme Court also has jurisdiction to
revi ew deci sions of the Court of Appeals for
t he Arnmed Forces.

| think that the natural inference
fromthat would be that, if you have a
non-capital case fromthe CAAF, this Court
woul d lack jurisdiction. And that's --

CHI EF JUSTI CE ROBERTS: Well, but
that's not the nost natural reading. It's --
it's -- the "also includes,” you would normally
say that it doesn't include; rather, the "al so
include" is additive, and it's additive to a
pretty broad collection as well.

You woul d say even though, again,
arguendo, this would be included in the broad
| anguage, it doesn't include this. But,
instead, it says it also includes this, and
then for the limted purpose.

It's -- it's not the way you woul d

have told Congress to wite this statute, or
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your -- or your friend on the other side. It's
a very circuitous way of getting to your
result.

MR. SHANMUGAM  Congress never asked
me howto wite statutes, M. Chief Justice.

(Laughter.)

MR, SHANMUGAM  But | think what |
woul d say in response to that is the fact that
it's additive hel ps us because it reinforces
t he sense that Congress thought that the
col l ection of debts was distinct fromthe
enforcenment of security interests.

JUSTI CE KAGAN: But -- but now you're
-- you're counting on your argunent about
sentence one again. And | think that these
guestions are really questions that assune that
you' re wrong on sentence one.

Assume that these are debt collectors
under the definition that Congress has gave.
And the question is why we should then read an
additive provision to exclude people fromthat
general definition.

MR. SHANMUGAM So | think, first,
woul d say that -- | don't think that you could

say that debt collection is unanbiguously so
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expansi ve as to cover this situation

JUSTI CE KAGAN: Well, | guess | want
to make you assune that.

MR. SHANMUGAM  But if you think --
but if you do presune that for purposes of this
question, | think what | would say is that
Congress still viewed enforcenent of security
interests as distinct. And what you -- what |
woul d say with regard to the fall back
definition is that it can't be narrowed to this
al nost inpossibly small category of security
interest enforcers to which ny friend, M.
Ceyser, refers.

First, | don't think he disputes the
proposition that what we were doing in this
case was the enforcenment of a security
interest. 1In other words, | don't think he
t akes a narrower view of the neaning of that
wel | - establ i shed concept.

I nstead, his view, as | understand it,
is that, to take his Venn diagram there is at
| east sone sliver of security interest
enforcers who would be -- who woul d not be
covered by his expansive definition of debt

coll ector but who woul d neverthel ess fall
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within the limted purpose definition. And
these are these repo agents who are
non- conmuni cati ve

It's not even the entire category of
repo agents. It's the person who takes the car
in the dead of night.

And | think what | would say in
response to that is that that doesn't solve his
prof ound superfluity probl em because | think
that, under his definition of "debt collector,"
even the unconmmuni cative repo agent would stil
qualify.

Certainly, when your car is
repossessed, that creates every bit as much of
an incentive to pay as receiving a notice that
there m ght eventually be a foreclosure sale of
your house. And I think what is nore, | think
it also potentially could Iead in nmuch the same
way to the creditor being made whol e.

And so | think one thing about
Petitioner's subm ssion here is that Petitioner
doesn't offer some alternative definition for
"debt collection". | think that their position
really is that anything that creates an

incentive to pay would qualify.

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

49

And | would respectfully submt that
that goes further than the well-established
body of case law to which | referred on the
subj ect of what constitutes debt collection.
And it would al so sweep in a range of innocuous
conmuni cations, as we explain in our brief.

JUSTI CE KAVANAUGH:. On the third
sentence, | think what you' re saying, but tel
me if I"'mwong, is that even if we disagree
with you on the first sentence, a necessary
prem se of the third sentence is that Congress,
notw t hstandi ng the broad | anguage of the first
sent ence, nust have thought that enforcenent of
security interests should be distinct from debt
col I ection?

MR. SHANMUGAM | think that's right.
And let nme point to one nore textual cue that
hopefully will be helpful to the Court in that
regard.

When the -- when Congress is talking
about this issue in 1692a(6), it's talking
about it in terms of the definition of "debt
collector.” And as we explain in our brief, in
order to be liable under the provision at issue

here and really nost of the provisions in the
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Act, you have to both be a debt collector and
engaged in debt collection.

And | think, in this definition of
"debt collector,” Congress sets up a
contradi stinction between, on the one hand, an
entity whose principal purpose, and it has to
be the principal purpose, is the collection of
debts, and an entity whose principal purpose,
agai n, the principal purpose, is the
enforcenment of security interests.

And, again, that's another textual cue
t hat suggests that this is an either/or
proposition, that Congress thought -- again,

what ever the neaning of "debt collection” in

t he abstract -- that these were distinct
concepts.

After all, if you take a |ook at the
earlier bills, which we quote, | think, at page

25 of our brief, Congress uses that distinction
t hroughout all of these bills. Congress is

t hi nki ng about bringing in entities whose
princi pal purpose is debt collection or the
enforcenment of security interests into the ful
anbit of the Act.

Now | et me say just a word about f(6)

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

51

because | prom sed | was going to say sonething
about that. That is the substantive provision
that is incorporated and that applies to these
limted purpose security interest enforcers.

| think it's frankly a little bit
uncl ear what that provision reaches exactly,
and | think it's frankly a little bit unclear
whet her that provision reaches foreclosure
proceedings. | think that there is a pretty
good argunment that it does in a fairly limted
way. And no one's arguing that it would apply
to the foreclosure proceedings at issue here.

But, if that provision were sonehow,
again, read to apply only to the
uncommuni cative repo agent, which, again, |
t hought was M. Geyser's subm ssion, then you
woul d have expected Congress to have used
narrower |anguage in the limted purpose
definition as well. But, instead, again,
Congress referred generically to the
enforcenment of security interests.

And, Justice Sotomayor, in response to
the concern that you raised at the end of
M. Ceyser's argunment, | think what | would say

is first that, again, the limted purpose
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definition refers specifically to f(6). And to
the extent that that prefatory |anguage speaks
about debt collection, | think that just
reflects the reality that f(6) applies not just
to entities that are subject to the limted

pur pose definition but also, of course, to debt
col l ectors who qualify under the broader
definition.

| think the other statutory provision
that I would just say a word about is the venue
provi si on because that's the provision that
M. Geyser cited during his argunment. And with
regard to that provision, | think we would
recogni ze that that provision establishes a
federal venue for at |east certain judicial
forecl osure actions.

We certainly don't dispute that
subsection (1) of that provision applies to
judicial foreclosure. But, of course, as we
note in our brief, judicial foreclosures are
different fromnon-judicial foreclosures. This
case only presents a question concerning
non-j udi ci al forecl osures.

One of the characteristic features of

a judicial foreclosure is the ability to seek a
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deficiency judgnent. And where a party seeks a

deficiency judgnent in the context of a
judicial foreclosure proceedi ng, we would
concede that it is essentially demanding
paynent and therefore would qualify as a debt
collector, just as a party initiating a
non-j udi cial foreclosure would if they, in
fact, acconpanied that with a denmand for
payment .

And that just underscores the fact
that all we're asking this Court to do is
essentially to say that the general test for
debt collection would apply in this context
such that if there were a demand for paynent,
t here woul d be debt collection and the
provi sions of the Act would apply.

JUSTI CE SOTOMAYOR: It is a bit
strange to think that Congress intended to
cover judicial foreclosures where a judge is
supervi sing the process but not when it's a
non-j udge supervi sed process. It's -- it's
counterintuitive, where nore --

MR, SHANMUGAM  Well, | think that -

JUSTI CE SOTOVAYOR: -- nore danmage,

t hi nk, can be done in a non-judicial
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forecl osure because there is no judge there to
protect or review what's occurring. It -- 1 --
" m not sure.

MR, SHANMUGAM Wl I, | --

JUSTI CE SOTOVAYOR: You seemto argue
t hat because Congress knew t hat non-j udi ci al
forecl osures were set forth in very particul ar
ways. But they also knew judicial foreclosures
are.

MR. SHANMUGAM | think, Justice
Sot omayor, that what | would say about that is
that it wasn't so much that Congress was
seeking to cover judicial foreclosures as that
it was seeking to cover situations in which
you' re seeki ng paynent.

And a judicial foreclosure, as you
will be well aware, is nore |ike a typica
| awsuit where a party is effectively bringing
an in personamaction, as is ordinarily the
case or at |least often the case, against the
debtor and, in the context of that, seeking
paynent. That's really no different from--

JUSTI CE SOTOVAYOR: Well, that --
that's the problemw th non-judici al

foreclosure. There's no way to ignore that you
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take the property to sell it to pay off a part
or the whole of the debt.

MR. SHANMUGAM  And | certainly am not
here to dispute that reality. | think I would
say two things about non-judicial foreclosures
inm short tine left.

The first is that even non-j udici al
forecl osures provi de consi derabl e protections
to debtors and I think --

JUSTI CE SOTOVAYOR: So do foreclosure

actions.

MR. SHANMUGAM Well, that is -- that
is correct, but I -- 1 do think that
non-j udi ci al foreclosures -- and -- and

Col orado' s schene is distinct in some ways but
characteristic in others -- do require notice
to be provided to debtors.

They do often provide at |east sone
judicial nmechanismfor, for instance, a
determ nation of whether or not a party is in
default or a review after a sale. And there's
certainly opportunities to void sales.

JUSTI CE SOTOVAYOR: It doesn't help
you review after sales if you' ve | ost your

hone.
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MR. SHANMUGAM  Well, but there is the
ability actually to unwind the sale where there
is -- there is fraud or m srepresentations or
ot her m sconduct. But | think that that brings
me to the other point that | wanted to spend at
| east a couple of mnutes on, and that is this
i ssue of conflicts with state | aw

We point in our brief to a nunber of
very specific conflicts that would arise if
Petitioner's interpretation were adopted. And
with respect to ny friend, M. Geyser, while he
suggested that you should look at his briefs,
if you take a | ook at the relevant section of
his reply brief, pages 20 to 21, he doesn't
deny any of the specific conflicts, the
conflicts between the notice provisions and the
[imtations on comunications, the fact that
Col orado | aw provi des a nmechani sm for
verification, whereas, in fact, the FDCPA
provides a quite different nmechani smfor
verification.

I nstead, his submi ssion is that, you
know, there are other ways of dealing with
this. A party could consent. A court could

issue an order. And as we explain in our
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brief, those are not sufficient renedies for

t he situation because consent cannot be
provided ex ante to a debt collector and
because nost of the requirenents at issue cone

fromstate statutes and not fromjudicial

actions.
CHI EF JUSTI CE ROBERTS: Thank you.
MR. SHANMUGAM  And so --
CHI EF JUSTI CE ROBERTS: Thank you,
counsel

MR. SHANMUGAM  -- we woul d ask that
t he judgnent be affirned.

CHI EF JUSTI CE ROBERTS: M. Bond.

ORAL ARGUMENT OF JONATHAN C. BOND
FOR THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENT

MR. BOND: M. Chief Justice, and may
it please the Court:

In the FDCPA, Congress nmade a
consi dered conprom se judgnment between security
interest enforcers as debt collectors for a
singl e subsection of the Act, and not for the
remai nder, including the provisions at issue
her e.

Petitioner's contrary position would
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nullify that congressional judgnent by
extending all of the Act's provisions to al
security interest enforcers, and his answer to
that is this increasingly narrowed category

t hat seens reverse-engineered to pick up only a
subset of repossession agents, which he says
saves the provision fromsuperfluity. That
argunent fails for two fundanental reasons.

First and forenost, it's not what the
statute says, and it's a highly unnatural way
to read the text if that's what Congress is
trying to do.

Congress used a wel | -under st ood,
famliar term "enforcenent of security
interests,” which I think Petitioner concedes
in his reply brief and this norning that that
text does not naturally track this subset of
repossessi on agents. So, if Congress were
really trying to do what Petitioner suggests,
of just tacking on this small sliver of
repossession agents, it's a highly unnatural
way to go about it.

| f instead, as we submt, Congress was
trying to preserve the existing distinction

bet ween enforcing security interests and debt
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those two -- because, when you enforce a
security interest, you' re not asking the debtor
to do anything -- if Congress was trying to
treat those two things separately, you would
expect it to wite a statute along these |ines.
The first --

JUSTI CE KAVANAUGH: Not really. |
mean, this is a pretty unnatural way to do that
t 00.

MR. BOND: So the | anguage undoubt edly
could be clearer, but what's -- | think what
comes fromthe text is that Congress referred
to enforcenent of security interests as a
di stinct concept.

JUSTI CE KAGAN: But just so |
understand the nature of your argunment, | nean
you coul d be saying, |ook, foreclosure
proceedi ngs don't fall within the general
pur pose definition. They only fall wthin the
[imted purpose definition.

O you coul d be saying, oh, gosh, we
have a funny statute here, they fit wthin
bot h, and now we have to figure out what to

make of that. So which argunent are you
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maki ng?

MR. BOND: So | think the argunent
that we're making is that Congress chose to
treat these two things separately.

JUSTI CE KAGAN: No, but you're not
answering ny question. Take just if you have
t he general purpose provision itself, do you --
only, that's the only thing that the statute
says -- would foreclosure proceedings fit or
not ?

MR BOND: | think that's a -- it's a
very difficult question because you woul dn't
have text that speaks directly to it. And what
you would ook at with just that definition is
the context, including the historical
definition -- or the historical distinction and
t he practical difference between them

So the question you would ask is, when
Congress used the phrase "debt collection or
collection of any debt,” did it nean to
preserve that distinction or sweep it aside and
bring in all of Article 9 of the UCC and state
forecl osure | aw

CH EF JUSTICE ROBERTS: It -- it -- it

didn't use that |anguage, though, and it -- it
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seens significant |anguage on the first step of
Justice Kagan's questi on.

It said indirectly. And when you're
tal ki ng about collecting a debt indirectly,
wel |, what are other exanples of collecting the
debt indirectly that would be better exanples
than foreclosing on the -- on the nortgage?

MR BOND: So | think fore -- indirect
debt coll ection would enconpass things |ike
publ i shing notice that's not directed to the
debtor but intended to shane the debtor into
paying or trying to garnish his wages
informally by going to the enpl oyer.

There are other things in that
category. But, at the end of the day, we're
not here to argue about which readi ng of that
first sentence is better. W think each side
has a pl ausible reading of that first sentence.

But, at the end of the day, the second
sentence tells you how Congress viewed these.
And it chose to regulate security interest
enforcers separately.

And | think the second fundanent al
problemw th using repo to save this from

superfluity is that it doesn't actually do
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t hat .

As M. Shannugam was expl ai ni ng and
some of the questions pointed out, repossession
or even this narrowed subset of repossession
woul d constitute debt collection under
Petitioner's own broad reading of that indirect
cl ause. The whol e point of repossession is to
take property to satisfy a debt. And when you
t ake soneone's property --

JUSTI CE SOTOVAYOR:  |'msorry, he --
he doesn't, because he says the creditor
doesn't care -- the repo man doesn't care about
the debt. He gets paid for taking the car.

And if the creditor gets the car, the
creditor exenpted -- is exenpted fromthe Act
because he can -- he's legally entitled for his
debt not covered by the Act to sell it.

MR BOND: | think it --

JUSTI CE SOTOVAYOR: And so |' m not
sure how you're right. The repo man is not
| ooking for the guy to sell. And | think even
M. Shanmugam said that if the repo guy said |
will wait to three hours, if you pay your debt,
| won't take your car, that he could, in fact,

be a debt coll ector.
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MR. BOND: So we agree on the |ast
point. W agree that if you engage in security
i nterest enforcenent but then go further and
make threats or demand paynent, then that's
debt collection. W agree with that nuch.

But what | think is not correct is the
i dea that repossession is fundanmentally
different. |If you' re taking property to be
used to satisfy a debt, it doesn't matter
whet her you sell it or, indeed, whether anyone
sells it.

| f Jones lends Smith $100 and then
Smth can't pay and then Jones says, well, ['1I
take your watch, that's debt collection whether
Jones keeps the watch for 80 years or sells it
the next day. The sale doesn't nake a
di fference.

And nore inmportantly, to the -- the
ot her aspect of debt collection that Petitioner
hi ghlights, the incentives that are created or
t he message that's sent, surely with
repossession, that -- that would fall within
his general definition as well. The tow truck
sends a powerful nessage that if you don't pay

you're not getting your car back.
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So | think the consuner or the debtor
in Petitioner's view would equally get that
nmessage that we nust repay if | want ny
property back. So, on Petitioner's view,
there's no purpose at all for this second
definition.

|"d like to touch on a few of the --

JUSTI CE BREYER Can | ask you one
guestion on what you nean? |nagine we have a
person just like this one, he's trying to
enforce a securities interest and he doesn't
ask for any deficiency paynent.

Al'l right. You say that falls within
the f(6) exclusion or that's part 2 that falls
inthe -- all right. But, if he goes further
and he says sonething nore and he gets into 1
but you're also worried about the state | aw.

And you don't want to create a
situation where the state | aw says go through
this procedure and they can't do it because of
this Act. What happens if the person is
exactly like this one, doesn't ask for a
deficiency paynment, and then that does violate
some sections of this outside of f(6) and ther

is no state law requiring it?
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MR BOND: So | think --

JUSTI CE BREYER. So he -- there --
there is a state law for -- | guess here
requiring you to go to newspapers. There is a
state law requiring you to conmmuni cat e.

Wl |, what happens in the governnent's
view, if it's just the sanme as here, but that
| ast nentioned state law requiring you to
advertise in newspapers, for exanple, doesn't
exi st?

MR. BOND: So, in that circunstance,
if you' re going beyond the procedures set forth
in state law to enforce a security interest --

JUSTI CE BREYER  Yes.

MR. BOND: -- then you're not within
this part 2 definition. You are engaged in
debt coll ection.

JUSTI CE BREYER. Well, that's the part
that puzzles ne, because -- exactly what |
t hought you woul d say, and can | -- can you
explainit alittle, because, if you' re outside
of the main thing, part 1, and only covered by
f(6), because you did certain things, | want
t he house, and |I'm not saying anything about

deficiency, just what happened here, if you're
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outside it for the instance where you get a
conflict wwth state | aw, why woul dn't you be
outside it for the instance where you don't get
a conflict wth state | aw?

MR. BOND: So it's not about what
state law requires for its own sake. It's
about identifying what's within the four
corners of enforcenent of a security interest,
the text Congress used. And the best and at
| east the first place to | ook are the
procedures state |law outlines to do that.

JUSTI CE BREYER: No, in other words,
you're saying if the state were exactly the
same, but it just didn't say anything about
newspapers, then his client would wi n?

MR. BOND: So | think that does
present a trickier question where --

JUSTI CE BREYER: \Wy?

MR. BOND: -- where the state |law
doesn't --

JUSTI CE BREYER. If they're out,
they're out. They're in, they're in. Their
behavior is identical.

MR. BOND: Because, if the state | aw

prescri bes the procedure that you're going
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through, it's relatively easy for courts to
determ ne that what you are doing is enforcing
a security interest.

| f you' re doing sonething that state
| aw doesn't require, then you have the nore
difficult question of, under the general
definition, the first part 1 definition, does
this conduct constitute debt collection?

So, if you engage in repossessi on or
any other enforcenent of a security interest,
but you also send a demand letter, that denmand
letter is --

JUSTI CE KAGAN: What -- what -- what

JUSTICE GORSUCH. Can | see if | under
-- I'msorry.

JUSTI CE KAGAN: Go ahead.

JUSTI CE GORSUCH: | just want to make
sure | understand the answer. The -- the
statute uses the | anguage primary purpose debt
collection, primary purpose security interest,
sentences 1 and 3.

Are you saying that the test of a
bank's primary purpose is whether it's taking

an action necessary under state law to coll ect
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on a security interest or to enforce a security
interest?

MR. BOND: So there are two separate
things here. To be a debt collector, it has to
be your primary purpose under the part 2
definition.

JUSTI CE GORSUCH: Right. But -- but
-- but, in that third sentence, it al so uses
t hat | anguage, primary purpose.

MR. BOND: Yes. Exactly right.

JUSTI CE GORSUCH:  |'s your answer that
we determ ne that by reference to state | aw and
what is mandated in order to collect on a
security interest or to enforce a security
interest?

MR. BOND: We -- we determ ne whet her
what you're doing is security interest
enforcenment by |ooking at state law, that's
right, to determ ne whether your steps, the
actions you've taken, are the things that are
set forth in state | aw

JUSTI CE GORSUCH:  All right.
understand. Thank you. [I'msorry for
i nterrupting.

JUSTI CE KAGAN: No, so if state | aw,
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if a state's non-judicial foreclosure process
also allows the creditor to get a deficiency
j udgment, what in your view follows fromthat?

MR. BOND: So |I think you | ook to what
the creditor does. |If the creditor brings a
judicial foreclosure action and seeks a
deficiency judgnent -- if | may finish -- then
t hat conduct woul d be debt collection.

If the -- if the debt -- or the
creditor does not seek a deficiency judgment,
that's not debt collection. 1It's purely the
enforcenent of a security interest.

CH EF JUSTI CE ROBERTS: Thank you,

counsel
Three m nutes, M. GCeyser.
REBUTTAL ARGUMENT OF DANI EL L. GEYSER
ON BEHALF OF THE PETI TI ONER
MR. CGEYSER Thank you, M. Chief
Justi ce.

|'"d like to start wth 1692i because
we heard very little about it fromthe other
side. 1692i does not nention deficiency
judgnments. Its plain text is targeting an
action to enforce an interest in real property

securing the consuner's obligation. That's a
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forecl osure.

And it says specifically that this
applies to debt collectors under the main
definition who bring a | egal action on a debt
against a consuner. |It's a bit nuch to say
this is regulating debt collectors but not debt
col l ecti on when Congress is using that type of
| anguage.

That's such a key point for us because
it shows that Congress understood that these
two categories fromthese two sentences are not
nmutual |y exclusive. And the Court is right
that it is very odd to say that Congress would
have read | anguage that clearly is an expansi on
as an exclusion. That's not how Congress
drafts excl usions.

And they don't draft it in this
statute that way, which we know because they
have a series of exclusions that does not
i ncl ude security enforcenent.

My friend suggested that repo activity
is just a sliver. This is an entire industry.
And it's absolutely clear that a repossession
agent does not want to nake any contact with

the consuner. That's their goal, because, if
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there's a breach of the peace, they can't take
the car and they don't get paid.

The governnent suggested that repo
activity is exactly the sane as |liquidating the
car. The problemw th the governnment's
argunent is they're focusing on the wong
person.

1692a(6) has a specific focus on the
person and their individual activity. The repo
agent's role is limted in the process.

Chronol ogically, it comes before there is any
debt collection on the repossessed item because
it's a secured creditor after the fact that's
sending the notice and a secured creditor after
the fact that's selling the car, which nakes it
different.

For the conflicts issue with state
law, the -- the conflicts here are not nearly
-- and, first of all, there aren't actual
conflicts. They're not nearly as jarring as
this Court has adequately dealt with in Heinz
versus Jenki ns when you have an entire state
court procedure and state court rules. Wen
you | ook to the real conflicts with the

publication notice, they're easily accounted
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for by having the creditor send themor by
getting advanced consent fromthe consuner to
provi de the necessary approval at the tine of

t he forecl osure, which other courts have | ooked
at .

And the position that we're taking has
been the rule in nmultiple jurisdictions now,
sonme for decades, including in Col orado for
half a -- for a quarter century. There has
been no denonstrated effect on any state | aw
forecl osure schene.

Forecl osures are taking place
regularly. There's no actual proven injury to
the state's interest, which is probably why not
a single state showed up today with an am cus
bri ef suggesting that this was sonehow
of fensive to their personal schenes.

If there are no further questions.

JUSTI CE SOTOVAYOR: |' m assum ng t hat
to the extent judicial foreclosures have been
viewed as debt collection, that whatever
conflicts have worked out there have al so been
-- that have happened there have al so been
wor ked out ?

MR. GEYSER  Oh, absolutely, which is
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why that it's -- it's very easy to acconmodat e
these interests. And, again, Congress
understood that, in the forecl osure context,
you coul d have soneone enforcing a security
interest and still qualify under the main
definition, because it is additive |anguage,
not excl usive | anguage.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

MR. GEYSER  Thank you.

CHI EF JUSTI CE ROBERTS: The case is
subm tt ed.

(Wher eupon, at 12:11 p.m, the case

was submitted.)
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