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PROCEEDI NGS
(10: 06 a.m)

CHI EF JUSTI CE ROBERTS: W'l | hear
argunent first this nmorning in Case 17-1201,
Thacker versus the Tennessee Valley Authority.

M. Rouse.

ORAL ARGUVMENT OF FRANKLI N TAYLOR ROUSE

ON BEHALF OF THE PETI TI ONERS

MR. ROUSE: M. Chief Justice, and may
it please the Court:

Congress created the Tennessee Val |l ey
Authority as a corporation that could sue and
be sued. The TVA Act states: Except as
ot herw se specifically provided in this Act,
the corporation may sue and be sued in its
cor porate nane.

Not hing in the TVA Act specifically
provi des the exception that the TVA now urges,
imunity for what it calls discretionary work.
And for new --

JUSTI CE SOTOVAYOR: |'msorry. Are
you denounci ng the existence of a core
governnment activity not being i munized?

Whet her to place a damor not?

MR ROUSE: No, this -- this --

Heritage Reporting Corporation
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there's two totally separate things. Qur --

JUSTI CE SOTOVAYOR: No, they're
basically the sane, which is how far does -- if
you recogni ze sonme core government functions
performed by the TVA, how far does that
imunity go? Isn't that the question before
us?

MR ROUSE: | -- 1 think so, but | --
in-- inthis circunstance is -- the conduct at
issue is raising a power |line out of the water,
replacing an electrical conductor. Whatever
m ght be said about deciding where to put a dam
or howto -- to nanage the flow of the
Tennessee River and to change its course or
anything like that, it's -- this conduct just
does not inplicate that.

CHI EF JUSTI CE ROBERTS: Well, |
suppose it depends at what |evel of generality
you descri be the conduct. Perhaps you're right
if you tal k about a particular, you know, cable
at a particular place, but if you decide -- if
you describe the -- what is at issue is
regul ati ng safety along the waterway, then
maybe it starts to sound like -- like nore the

exceptions that were tal ked about in Burr?

Heritage Reporting Corporation
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MR. ROUSE: And that may and woul d --
and | think those exceptions would certainly
inplicate the Federal Tort Cains Act and the
di scretionary -- discretionary inmunity there.

But, under Burr, | think the -- the
guestion begins with the presunption that --

t hat Congress has taken this entity, it has
created it; it has not nade it a new executive
departnment, but it has said it can sue and be
sued inits own name. It has cast it aside and
said it can fend for itself. W're allowing it
to doits owmn work. We'll give it some powers,
but we're going to wi thhold others.

And so there's got to be sone
deference to Congress that Congress took these
steps. And to just say, well, it perforns sone
functions, it's governnental, and you start
maki ng that distinction is the exact error that
we think that the | ower courts nade here.

JUSTI CE ALITO. How do you think this
is supposed to work? If we just -- if -- if
the court just applies Burr, howis -- howis
the court supposed to proceed in determning
whet her there is immnity? Look at the -- make

a case-by-case determ nati on whether the

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

particular claimin that case falls within the
-- the two categories set out in Burr, sois it
consistent wwth the statutory and
constitutional scheme, or, nore to the point,
does -- is it necessary to have imunity to
avoid grave interference with the performance
of a governnental function?

MR. ROUSE: So under -- | think under
the test that at |east the second prong --

JUSTICE ALITO  kay.

MR. ROUSE: -- certainly |ooks at the
speci fic conduct at issue, and it says, what
proof do you have that imunity here is needed?
It must -- it nmust be clearly shown that it is
necessary to prevent sonme grave interference
with the performance of a governnenta
function.

Not just it may be tougher, it may be
harder, or you may have to pay nornmal tort
damages, but what grave interference is present
here? Wereas --

JUSTICE ALITO You think this is --
this is to be done a case-by-case basis or
categorical basis?

MR ROUSE: | think that under the

Heritage Reporting Corporation
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second prong, a -- a case-by-case basis is
going to be the nore usual result, but, under
the first prong, you' re looking at, is this the
type of suit that is consistent or inconsistent
with the statutory or constitutional schenme?

In this circunstance, there's no rea
argunent that this case is inconsistent with
the statutory schenme. There's no doubt that
l[iability here wll sonmehow nean the TVA can't
do its other functions or anything Iike that.
It's not --

JUSTI CE BREYER: | guess there is sone
-- | guess there is sone argunent on the other
side, and | take it that a nmain argunent that
registered in ny mnd was where Justice
Sot omayor started out. And you reply to that
and say let's do it on a case-by-case basis.

Wel |, subsequent to Burr, Congress
enacted the Federal Tort Clains Act. Under --
it contains a discretionary exenption. And
there's a well-worked-out body of
jurisprudence.

And so what you're asking us to do is
to have each court decide each thing that the

TVA and probably 100 ot her governnment agencies

Heritage Reporting Corporation
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wi th a sue-and-be-sued cl ause does and deci de
case by case, which is what you said, whether
it does or does not fall within the

di scretionary exenpti on.

That seens to nme a very conpl ex,
difficult decision that could end up with
probably a hundred cases before this Court
deciding what this different thing, serving the
same purpose, does.

Now that, | think, is at |east one
argunent that I1'd Iike to hear your response
to.

MR. ROUSE: The Burr test, we believe,
is actually much easier to look at for the
judiciary than the Federal Tort O ainms Act
test. The Federal Tort Cainms Act test | ooks
at the conduct at issue, whether -- it |ooks at
statutes and internal policies, and then it
asks the court to say, is this the type of
conduct that is susceptible to policy analysis?
s this what --

JUSTI CE BREYER: Un- huh.

MR. ROUSE: -- that Congress was
trying to protect under the FTCA?

JUSTICE BREYER. And | take it if we

Heritage Reporting Corporation
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apply Burr, we have to go case by case and

deci de

whet her, for other reasons, it was

plainly the purpose of Congress to use

sue- and- be-sued cl ause in a narrow sense. And

we have to decide just what you said, case by

case.

So ny question is not whether case by

case, but do you do that without reference to

t he wel
excepti

poi nt .

you're

| -wor ked- out body of discretionary

on | aw under the FTCA? That's the

MR. ROUSE: Yes.
JUSTI CE BREYER | nean, you'll --

saying don't use the FTCA;, use Burr.

And I want to know, is that a big difference?

And if

case?

that is a big difference, is it case by
And that's where ny question canme from

MR ROUSE: It is a big difference,

totally separate. And the Burr test is much

easi er

rol e of

for the judiciary in its traditiona

-- of looking at things that -- what

has Congress enact ed?

Under the first -- under the first

prong of Burr, you're just |ooking at whether

the type of suit -- don't have to | ook anything

Heritage Reporting Corporation
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10
further than the conplaint. Wat is the
chal | enged conduct ?

JUSTI CE BREYER. And Burr -- | ook,
"Il say -- try it once nore. W started with

Justice Sotomayor. They build danms. Well,
sonmebody's hurt during the building of a dam
There are farnmers, their land is flooded by the
dam their crops mght be destroyed. There are
many kinds of crops. There are many ways of
bui l di ng dans. There are many argunents for
and agai nst deciding whether there's a dam
kay?

What do you want us to do? Look to
the FTCA or something different? That's the
question that | think you were beginning wth.
And it seenmed -- | wanted to foll ow up because
t hat seens the central issue in the case to ne.

MR. ROUSE: We should | ook at Burr.
And under Burr, the presunption begins with the
fact that Congress has |launched this entity,
that it has --

JUSTI CE SOTOVAYOR:  Counsel, let --
et me phrase it slightly differently. 1Is your
argunent based on the sue-to-be -- perm ssion

to sue and be sued clause, or is it welded in

Heritage Reporting Corporation
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-- in part in the fact that the TVA was
excluded fromthe FTCA?

| think, once you start with that it
was excl uded, then we have to figure out what
applies, right?

MR. ROUSE: Correct.

JUSTI CE SOTOVAYOR:  And why we shoul d
keep the FTCA in when Congress told us not to.
Correct?

MR. ROUSE: Well -- correct. The
Federal Tort C ains Act just does not apply.
The TVA is exenpted.

JUSTI CE SOTOVAYOR: There's three
entities that were excluded fromthe FTCA.

MR, ROUSE: Correct.

JUSTI CE SOTOVAYOR:  So how nuch does

your argunent rely on the sue-to-be-sued cl ause

or -- or the exclusion of the TVA?
MR. ROUSE: Well, it's alittle of
both and it's this Court's precedent. In -- in

Meyer in 1994 --

JUSTI CE SOTOVAYOR: All right. So, if
it's -- if it's this Court's precedent, then
gi ve us a reason addressing Justice Breyer's

poi nt, which is the Burr analysis, since, by

Heritage Reporting Corporation
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definition, it has to involve a case-by-case
anal ysi s.

| think, but I"mnot sure, were you
saying that so does the discretionary --

MR. ROUSE: Correct. The |lawsuit is
there. The conplaint is there. And so under

JUSTI CE SOTOVAYOR: So both of them
require a case-by-case anal ysi s?

MR. ROUSE: They're both going to
require a case-by-case basis.

JUSTI CE SOTOMAYOR: | think what
Justice Breyer is saying --

JUSTI CE KAGAN: Well, that's true --
pl ease.

JUSTI CE SOTOVAYOR:  |'msorry, that
the discretionary policy exenption is |ess

conpl ex than the Burr rule.

MR. ROUSE: | believe that at |east
where the judiciary is concerned it's -- it --
it's -- it mght be nore conplex in sone ways
but | ess conplex in other ways. It m ght be

nore conplex in that it requires you to take a
much deeper | ook into the facts of the case

t han Burr.

Heritage Reporting Corporation
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Burr is just looking at is this the
type of suit that was not contenplated by the
statute. And so then you |look at the statute.
You don't have to do anything other than the
conpl ai nt.

JUSTI CE SOTOVAYOR: That's on step 1
But step 27

MR. ROUSE: That's on step 1. On step
2, yeah, there -- there needs to be a show ng.
And the idea is that Congress has |launched this
entity out. It has nade it sueable. And so
now it has the proof to show -- it has the
burden to submt proof to show that immnity is
needed here.

And we don't have that here.

JUSTI CE KAGAN: Right. But that makes
it sound, M. Rouse, and | think this is what
everybody is getting to, is that you' re saying
in nost cases we have the discretionary
function exception. And here, with respect to
the TVA or other entities |like the TVA, we're
essentially going to have a discretionary
function exception |ight.

We're going to have sonething where we

| ook to the sane concerns, the same ani mating

Heritage Reporting Corporation
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pur poses, but we just have a higher bar. |Is
that what we're doing, or is it a different
inquiry in kind?

MR ROUSE: It is a different inquiry
in Kkind.

JUSTI CE KAGAN. Well, that's what I'm
not getting, because if you, again, focus, as
Justice Sotomayor said, on the question of
i ntrusion, inpedenent of -- of governnent
operations, it seens |like the sane inquiry,
just a higher standard --

MR, ROUSE: So --

JUSTI CE KAGAN: -- a higher bar.

MR. ROUSE: -- the Federal Tort O ains
Act was by Congress. Congress has never --
this Court, at |east under the Federal Tort
Clains Act, has never said, as a matter of
separation of powers, the discretionary
function exception in the Federal Tort O ains
Act exists in all areas of law. It's never
said that.

It actually -- the Court used very
specific language in saying, in Varig Airlines,
which ny friends at the TVAtry to draw so many

distinctions -- or so many | essons from the

Heritage Reporting Corporation
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Court in there said Congress -- Congress w shed
to prevent judicial second-guessing.

And by fashi oning an exception,
Congress took steps to handicap -- to protect
t he handi cap of efficient governnent
oper at i ons.

JUSTI CE ALITO.  Here's what bothers ne
about this case, and I'll ask the sane
guestion, if | have a chance, to the Assistant
to the Solicitor Ceneral.

The -- the TVA does sone things that
are purely governnental and it does sone things
that are pretty much purely comercial. It's a
hybrid entity.

As to the -- as to its comerci al
activities, it's hard to see why a -- a
busi ness shoul d be exenpt fromtort liability
for every discretionary business decision that
t he busi ness nakes.

But, as to its governnental
activities, it's kind of hard to see why the
regi me should be different fromthe regine
under the Federal Tort C ains Act.

Now, under Burr, the Court is supposed

to ask, you say, whether it interferes with a

Heritage Reporting Corporation
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governnental function, but I'mnot quite sure
what is the governnmental function when you're
tal king about a hybrid entity |ike that. Does
it nmean sonething that only the governnent can
do?

MR. ROUSE: No. | nean, the case
we' re tal king about here involves sonething
contractors could do. |It's inherent work a day
| abor. But, under -- under Burr, the -- the
governnental function, | believe, it is -- it
is -- it takes into higher account -- it just
doesn't concern that. It concerns that the TVA
serves nmuch | arger purposes in that it can do
t hings and things can be protected under Burr,
such as, you know, its -- its economc and its
regul atory or policy decisions.

Al'l of those things can be protected
under Burr.

JUSTI CE KAGAN:  You see, | think, M.
Rouse, what Justice Alito nay be offering you
is a way out of the difficulty of sonme of these
questions, is that, with respect to sone of the
TVA's functions, we shouldn't be applying
sonmething that's sort of |ike the discretionary

function exception but not really like the

Heritage Reporting Corporation
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di scretionary function exception.

Rat her, we shoul d be appl yi ng not hi ng.
Wth respect to the comercial functions of the
TVA, the TVA ought to be treated just |ike any
ot her corporate entity.

MR. ROUSE: W absolutely think that's
the case here. This is -- this -- the TVAis
not mandated to do any of the work that was
invol ved here. This is a choice that it makes.

And it is a choice that it nmakes, and
it acconplishes that goal w thout any funding
or appropriations fromCongress. |Its -- all of
its activities are conpletely self-funded.

And it just doesn't concern -- the
federal government is just not concerned with
it at this point.

JUSTICE ALITO  Part --

MR. ROUSE: Maybe --

JUSTI CE ALITO. Go ahead.

MR. ROUSE: Maybe in -- in
historical -- in the Depression Era tines, in
t he Tennessee Valley, during that point in
time, but nowit is doing all of the stuff on
its own, without help, w thout anything Iike

that, and it's making profit, profit that it's

Heritage Reporting Corporation
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not turning back over to the U S. Treasury.
It's operating just as a private corporation.

And so we absolutely think that --

JUSTI CE SOTOVAYOR: Sorry. There are
some functions it does that are governnent al
W're trying to get to the dividing line. And
Justice Alito said, if it's commercial, it
shoul d not be subject to any exenption.

If it's governnmental, are you agreeing
that it does receive inmunity?

MR ROUSE: Only if the TVA shows that
it clearly neets one of the Burr prongs.

JUSTI CE SOTOVAYOR: All right. So
let's assunme it does, where to build a dam Is
t hat governnental enough for you?

MR. ROUSE: | don't know under those
circunstances, but | will point the Court to an
exanpl e that the Court has actually considered,
and this is a pre-Burr case. It's Tennessee
El ectric Power Conpany versus TVA, and 306 U. S.
118. And in that case, the chall enged conduct
was the TVA. Sonebody sought a -- a private
power conpany sought an injunction against the
TVA so that it could not produce or sell power

at all.

Heritage Reporting Corporation
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JUSTI CE SOTOVAYOR: Well, it seens to
me that that's really a close question, isn't
it?

MR ROUSE: | -- 1 -- | think that
under those cases, because the Court in that
case --

JUSTI CE SOTOVAYOR: Let's assune we --
on conmmon ground. There are sone functions
that are governnental. You're unwilling to
speci fy which at the nonment.

But do you -- do you agree that there
are sone functions that may be governnental ?

MR. ROUSE: There are sone functions
t hat may be governmental and Burr accounts
for --

JUSTI CE SOTOVAYOR: So that's fine.
The question before us is what to do about the
m ddl e stuff, or are you saying this is just
coommercial? And if you're saying it's just
commercial, explain the Chief Justice's
description of why it mght not be just
commercial, and how do we draw that |ine?

MR. ROUSE: It's not whether sonething
is comrercial or not comrercial. | think the

commercial activity certainly inply nore --

Heritage Reporting Corporation
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less imunity -- or apply less imunity. But
there's got to be sone sort of deference that
Congress has -- what Congress has done, and

t hat Congress has conpletely stripped this
entity of the imunity under this Court's |aw.
This Court has said that these waivers are
broad, that they nust be liberally construed,

t hat any exceptions nust be narrowy construed.

JUSTICE ALITO.  You said --

CHI EF JUSTI CE ROBERTS: Well, we've
held -- we've held that the inmmunity has not
been conpletely stripped, right? W've
recogni zed that there are circunstances under
which the TVA, as well as these other entities
that are carved out of the FTCA, nonethel ess
have i mmunity.

MR. ROUSE: Yes, M. Chief Justice,
absolutely, that there are circunstances. But,
here, in this case, we don't believe, one, that
that inplicates the kind of immnities under
Burr that this Court tal ked about.

CHI EF JUSTI CE ROBERTS: Well, maybe we
need sone exanples of ones you think are
covered. | nean, one of the things the TVA

does is regulate flood control in the area.

Heritage Reporting Corporation
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So, at a particular nmonent, it has a choice
whether to |l et nore water through, which may
damage | ower downstream farns, or keep nore
wat er back, which m ght danage upstream farns.

Now, if you' re downstream and you're
injured, can you bring a negligence action
agai nst the TVA for that decision, and show --
for exanple, show they -- they did the
cal cul ati ons wong because of pure negligence?
Can you bring that action against the FT --
agai nst the TVA?

MR ROUSE: | think so. | think that
under that action you can, because, one, you're
not tal king about the -- there's no statutory
scheme i ssue.

CH EF JUSTI CE ROBERTS: So fl ood
control is sonmething that you can sue the TVA
on?

MR. ROUSE: There are certain
ci rcunstances where, absolutely, | think so.

CH EF JUSTI CE ROBERTS: Well, what are
-- give ne an exanple of sonething you can't
sue them on

MR ROUSE: | think that if I1'ma

private | andowner and |'ve got |land on the --

Heritage Reporting Corporation
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right on the banks of the Tennessee R ver, and
the TVA wants to exercise sone of the power
t hat Congress has given it in being able to use
em nent domain, take |land to put up power
lines, then | can't turn around and sue the TVA
and say no, you can't do that.

That is one of those things where, no,
Congress has --

CHI EF JUSTI CE ROBERTS: Well, but you

can't sue -- you can't sue sonebody with
em nent domai n power anytinme. | nmean, if
they're giving you -- if you -- if they have

em nent domai n power, they're paying you for
it, so you can't sue themto -- to stop it.

MR ROUSEE O a -- or, | guess, a --
a negligence action saying no, you should have
put the -- the lines -- you're going to take ny
| and, you shoul d have taken ny nei ghbor's | and
and put the lines that way. | don't know that
that is sonething that the statutory schene
here necessarily contenpl ates.

But | do think that Congress -- and if
you | ook at the legislative history, Congress
-- Congress absolutely contenplated tort

l[iability with --
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JUSTI CE KAVANAUGH: Part of the
problemis figuring out what Burr neans, to ny
problemat least. And you said there's a big
di fference between Burr and the
di scretionary-functi on exception.

How woul d you articulate that big
di fference?

MR. ROUSE: W think that Burr
accounts for nuch nore. The
di scretionary-function exception only | ooks at
t he conduct at issue, the executive conduct at
i ssue. Burr accounts for the other branch of
governnent, Congress, that it has created an
entity.

JUSTI CE KAVANAUGH: Wl |, that doesn't
tell nme what the exception neans, though. That
j ust describes the situation.

MR. ROUSE: So the exceptions would be
an inconsistency with the statutory schene,
sonme -- sone lawsuit that is just not
contenplated by the text. It's not all owed.
And, here, we don't have that. There's no
argunment or even assertion that the court --

JUSTI CE KAVANAUGH: \What about -- what

about the second -- I"'msorry to interrupt, the
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second prong, though, grave interference? How
do you think about that?

MR ROUSE: | think that there --
normal tort liability in this case does not
inplicate the type of governnental conduct that
Burr's second prong is witten to protect.

JUSTI CE KAVANAUGH. And are you --
just so | understand your argument here, are
you asking us to sinply hold that the right
test is Burr, instead of discretionary
function, and then to remand for application of
Burr in the first instance by the court of
appeal s?

MR ROUSE: At -- at a mininum |
think at a maximum-- that we can live with
t hat --

JUSTI CE KAVANAUGH: What's the
maxi munf?  Yeah.

MR. ROUSE: The maxinmumis that we can
| ook at this as a 12(b)(1) dism ssal, we can
take the facts as stated in the conplaint, in
the affidavit, as true, and say no, this is
just not the type of conduct that is
inconsistent with the constitutional schene,

because that's really the only elenent that is
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at issue here.

There was no findings of fact on the
grave interference test. The court -- |ower
courts didn't consider it. There's -- there
was no show ng under Burr.

The whol e issue here is the TVAis
trying to couch the constitutional schene in a
separation of powers in that this court would
be violating separation of powers if it were to
exercise jurisdiction and even hear the case.

That's the only issue. But this Court
has never | ooked at separation of powers that
way. It --

JUSTI CE KAGAN: But | think people are
actually a little bit nore interested in the
second prong of -- of Burr, which is the
interference with governnment operations. So,
if you were to answer Justice Kavanaugh's
guestion and say this is not the conduct that
shoul d be immune fromsuit because, how woul d
you finish the sentence in thinking about the
second prong of Burr?

MR. ROUSE: Because there's no grave
interference. The TVA can raise rates on ne, a

citizen who lives 30 m nutes away from where

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

26

this happened. | -- it can raise rates on ne
as one of the 10 mllion households that it
has -- it serves power to.

It can buy insurance. It's
self-funded. It's not |ike other branches of
-- departnments of the governnent that need
congr essi onal appropriations.

And, three, this is not the kind of
conduct -- liability here for raising a downed
power line is not the kind of conduct that is
going to affect the TVA's ability to go out
tonorrow and the next day and every day after
that and continue to produce power. It is not
t he kind of conduct. These facts will not
gravely interfere with the TVA's functions.

If there are no further questions, I'd
like to --

JUSTICE BREYER | will go back for a
second because | think that we have a statute,
TVA exenpt fromthe Federal Tort Clainms Act. |
t hought the government is agreeing with you.
Burr does apply. But Burr sonetines says that
we have the equivalent of a Federal Tort O ains
Act. Sonetinmes. Okay?

MR ROUSE: Correct.
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JUSTI CE BREYER At least. And you
agree with that?

MR. ROUSE: Yes.

JUSTI CE BREYER Ckay. So let's go
back and see if you have anything else to say.

Suppose we wote this in the opinion.
Yes, when the TVA is perform ng a governnent al
function, the FTCA does apply, i.e., the
di scretionary exenption part. But when it is
not and acting just |ike a private business
person, it doesn't.

Does that satisfy you? And then we
leave it to the |lower courts to decide which is
whi ch. Okay? Suppose we did that. Wuld that
satisfy you?

MR. ROUSE: What we have consistently
argued in this case is that Burr is the test.
And so --

JUSTI CE BREYER: No, they don't
di sagree that Burr applies. | think -- | think
|"mright about that. They don't disagree that
there is an exenption fromthe FTCA

So the problem | guess for ne is not
who's right or wong, but what are the words

that we use to describe when Burr applies and
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when it doesn't? And that's where | need sone
hel p. | may have not anal yzed the case yet
correctly, but, if I have, then | need to know
t he answer to that question.

MR. ROUSE: | don't think there is a
line for these entities between comercial and
governnental. One is inmune; one is not.
think the question is that all of its
functions, whatever power it has, whatever it
does, each and all of those things may cone
under Burr. You may have -- the
di scretionary-function test under the FTCA and
Burr may reach the sane concl usion, but they're
different. And it's governnental functions
here. It may be perfectly anenable to suit and
not inplicate the constitutional, statutory
scheme, and there will be no grave interference
inits ability to do the work the next day,
even its governnmental functions. And it also
applies for its commercial functions.

So making that line, I don't knowis
-- neets Burr. And that one doesn't apply and
one does. | think it all can apply, and you
can have results, what the TVA forces here, and

you can have results where nothing happens at
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all. And it's sueable just like a private
entity who m ght put up a dam

But, if there are no further
questions, 1'd like to reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel

Ms. Adans.

ORAL ARGUMENT OF ANN O CONNELL ADAMS
ON BEHALF OF THE RESPONDENT

M5. O CONNELL ADAMS: M. Chief
Justice, and may it please the Court:

This Court recognized in Burr that a
sue- and- be-sued cl ause need not be read to
wai ve imunity for absolutely everything that
t he agency could be sued for. It described
categories of clains that m ght not be all owed,
notw t hstandi ng a purportedly broad wai ver of
i muni ty.

Di scretionary-function inmunity, which
is grounded in constitutional separation of
powers principles and preexi sted the enact nent
of the Federal Tort Clains Act, is precisely
the type of immnity that Congress had in mnd
when that -- and it would have expected to

survi ve.
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JUSTI CE SOTOVAYOR: Ms. O Connell, is
it, though? As Justice Alito pointed out, it
is a hybrid entity. It does governnental
functions and it does commercial functions.

You' Il have to explain to nme why
raising a power line is a governnent function.
Every -- and | understand there are sone
private contractors who actually own and
operate and sell fuel fromdanms. |[|f a power
I ine goes down, they have to raise it. Any
commercial enterprise that creates a danger has
to fix it. That's what businesses do, whether
it's the government running the business or
not .

What is a governnental discretionary
policy having to do with creating a danger in
t he operation of its business, neaning the
power line is down, no one's going to say the
governnent is authorized to be negligent in
fixing it and harm ng people?

You want to take it to the broader
di scretion of do | have one or two nen, do |
give this type of warning or that kind of
warni ng. But why does that take it out of a

commercial choice? Wy does it put it into a
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gover nment choice?

M5. O CONNELL ADAMS: | think the --

JUSTI CE SOTOVAYOR: When this Act can
be both governnent and busi ness?

M5. O CONNELL ADAMS: | think --

JUSTI CE SOTOVAYOR:  Dependi ng on who
the operator is, not because it is the
governnment doing it.

M5. O CONNELL ADAMS: | think that the
| arger issue here, Justice Sotomayor, is that
the discretionary-function inmunity
historically has never drawn a distinction
bet ween governnental functions and commerci al
functions. It started out --

JUSTI CE SOTOVAYOR: It hasn't, but
Congress did with the sue-and-be-sued cl ause.

M5. O CONNELL ADAMS: Well, and -- but
Congress also, in the Federal Tort C ains Act,
brought all sue-and-be-sued agencies except for
the TVA with --

JUSTI CE SOTOVAYOR: Exactly. It was
three agencies that it said are not governed by
this. So shouldn't we give neaning to what
Congr ess sai d?

M5. O CONNELL ADAMS: No. | --
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JUSTI CE SOTOVAYOR: It took it out of.

M5. O CONNELL ADAMS: | don't -- but,
by doing that, | don't think Congress -- the --
the legislative history of the Federal Tort
Clains Act that this Court described in
Dal ehite and --

JUSTI CE SOTOVAYOR: By the way, if it
had left it in the FTCA, what additional suits
do you think could have been brought -- could
not have been brought? Meaning, by giving it a
sue- and-t o- be-sued cl ause, what ot her
activities by the TVA woul d be subject to suit
t hat woul d not be subject to sue under the
FTCA?

M5. O CONNELL ADAMS: Any -- any of
the other exceptions listed in the Federal Tort
Clains Act. So the intentional torts
exception, for exanple, TVA doesn't assert
imunity fromintentional tort clains.

It's just the discretionary function
exception, which has this unique pedigree in
the common | aw | eading up to the enactnent of
t he Federal Tort Clains Act that -- that TVA
asserts in court.

JUSTI CE KAGAN: But, Ms. O Connell,
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how does that nmake it any different from al

the agencies that are subject to the FTCA? 1In
ot her words, your brief says over and over
again -- and you have to say this, because
we've said it would be inproper sinply to
engraft the FTCA exception onto agencies that
have been excluded fromthe FTCA in whole or in
part.

But the test that you're giving us
woul d essentially do the exact sane thing,
wouldn't 1t? It would exenpt the TVA from
exactly the same suits that the TVA woul d be
exenpted fromif the TVA were included in the
FTCA?

M5. O CONNELL ADAMS: In terns of
di scretionary deci sion-nmaking, yes, because
that's -- but that's because the tests under
the statute and the tests at common | aw are

coterm nous with one anot her.

JUSTI CE KAGAN. Well, in terns of
di scretionary deci si on-maki ng, what -- what
woul d be different? | nean, what would be the

consequence of the fact that Congress
specifically excluded the TVA fromthe FTCA

that's really of any neani ng?
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| know you said that there are sone
procedural differences in how you bring a suit,
but that's really of any neaning to anybody.

M5. O CONNELL ADAMS: In terns of --
of discretionary decisions, there would be no
di fference.

JUSTI CE KAGAN: Well, in terns of what
woul d there be a difference?

M5. O CONNELL ADAMS: Wl l, anything
el se having to do with -- with the Federal Tort
Claims Act. So if -- if your question is about
why TVA was excluded, | think that's --

JUSTI CE KAGAN: No, ny question is
what's the practical difference, given your
position, that the FT -- that the TVA was

excluded? Wat's the difference for the TV --

TVA - -
M5. O CONNELL ADAMS: Back --
JUSTI CE KAGAN: -- that it was

excl uded?
M5. O CONNELL ADAMS:  Well, 1 think

the -- the main reasons -- and this is

described a little bit on page 42 of our brief

JUSTI CE KAGAN: Not the reasons.
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What's the practical consequence of being
excl uded?
M5. O CONNELL ADAMS:  Well, people
that -- that would |ike to sue the TVA back in

1942, the agency would have | ost settl enent
authority at a thousand dollars. The -- the
peopl e would have to file a suit in federa
district court and then negotiate with the
Attorney Ceneral or the U S. Attorney's Ofices
on terns set by Washington, D.C.

There was a shorter statute of
[imtations. | think, at the tine that the
FTCA was enacted, the TVA and | egislators were
concerned on the heels of the Depression about
subj ecting residents of the Tennessee Valley to
t hose types of clainms when they had al ready
been interacting with the TVA for about a
decade and had cone to have certain rights.

But discretionary-function, the
ability to sue TVA for its exercise of
di scretion in tort clains, was not one such
right. TVA had been asserting
di scretionary-function imunity in the courts
even before the FTCA was enacted, and it had

been wi nni ng.
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And so, at the tine TVA was excl uded,
you know, the legislative history of the FTCA
shows that it was Congress's understandi ng that
even if it didn't enact a statutory exception,
that courts woul d have conme to the sane pl ace
by judicial construction, and there's nothing
to indicate that the TVA was uni quely outside
of Congress's expectation that this conmon | aw
di scretionary-function i munity woul d conti nue
to apply.

JUSTI CE BREYER: But, overall, what
was it --

CHI EF JUSTI CE ROBERTS: Ms. Adans, |
-- I"'mnot sure | follow the separation of
powers argunent. | nmean, | picked up the
briefs and I"'mreading along. It says a nice
statutory interpretation question,

di scretionary-function. All of a sudden, it's
a separation of powers case.

Wio -- which powers are -- | nean, the
Congress is separated from M. Thacker's?

M5. O CONNELL ADAMS: It's -- the
separation of powers principle that's at play
is -- is the one that's protected by the

di scretionary-function imunity historically,
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which is that you don't want courts
second- guessi ng the discretionary decisions of
the -- the Executive Branch

CHI EF JUSTI CE ROBERTS: But -- but
this woul dn't be unusual, whichever side of the
case wins, that handling a tort case is --
we're not intruding upon Congress's functions.
That's what we do every day.

M5. O CONNELL ADAMS: It -- it would
be -- well, intruding on the -- on the
executive functions, and --

JUSTI CE GORSUCH: Wl |, but,

Ms. Adans, on that, | was stuck where the Chief
was on -- on your brief. And are you arguing
-- 1 -- 1 don't take you to be arguing, but I'm
not sure -- that Congress is unable to waive
sovereign inunity?

MS. O CONNELL ADAMS: No.

JUSTI CE GORSUCH: So Congress could
wai ve even the executive's immunity on
di scretionary functions?

M5. O CONNELL ADAMS: Yes. And the --
the question here is just whether -- whether
you t hink Congress has done so by enacting a

general sue-and-be-sued clause with all of
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t hese other indications that Congress
understood that discretionary-function inmunity
woul d survive --

JUSTI CE GORSUCH: | nean, it would be
perfectly sensible if Congress wanted to
create, say, a cola conpany because it thought
there wasn't sufficient conpetition in the soft
drink industry, a true commercial entity, that
it wuld allow suit for negligence and those --
agai nst such an entity so that it has to
internalize its costs of operation and conpete
on equal footing with other private conmerci al
entities.

That woul d be perfectly appropriate in
the governnent's view !l -- | take it?

MS5. O CONNELL ADAMS: Yes.

JUSTI CE GORSUCH: Okay. So why isn't
it a strike against your interpretation that
you -- you would interpret the
di scretionary-function so broad as to not just
enconpass cl assic governnental decisions but
really pretty mnisterial commercial activity
by the TVA, like raising a power |ine?

M5. O CONNELL ADAMS: If there's

sonething that's a -- that's a mnisteria
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decision, that's going to be kicked out under
t he second prong or under the discretionary
function.

JUSTI CE GORSUCH: But -- but the
governnent's not -- the governnent woul d defend
the judgnent in this case.

MS5. O CONNELL ADAMS: Yes.

JUSTI CE GORSUCH: (kay. Yeah.

MS. O CONNELL ADAMS: And -- and |
guess | should go back to this distinction
bet ween comerci al and governnental activities.

So, historically, the
di scretionary-function imunity protected both
of ficers and agencies that were engaged in any
function, regardless of whether it was
commerci al or governnent al

And so there's been no distinction as
this doctrine has devel oped between those
different types of activities. The -- the
di stinction seens to be comng fromthe Court's
opinion in Burr, where the Court says it has to
be a grave interference with a governnent al
function in order for these exceptions to
apply.

But we don't read Burr to actually be
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di stingui shing between governnental and
comercial activities. It -- it used the word
"governmental ," but it didn't contrast it to
sonet hing el se that woul d be comerci al

The issue in that case was whether an
agency coul d be sued for garnishnent of wages
that it owed to an enpl oyee, and the Court said
that's not the type of thing we're talking
about .

The agency tried to nmake an ar gunent
that if it had to process all these garni shnent
requests that would interfere with --

JUSTICE ALITO So, basically, you're

JUSTI CE KAGAN: But, Ms. O Connell, |
-- | think --

JUSTI CE ALITO  Go ahead. Your
argunent is that every discretionary decision
that the TVA makes in doing exactly the sort of
thing that is done by a private power conpany
is covered by sovereign inmunity?

M5. O CONNELL ADAMS: Correct.

JUSTI CE ALITO.  CGovernnental doesn't
-- is not distinguished fromcomercial ?

M5. O CONNELL ADAMS: No. And -- and,
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you know, that's -- the TVA -- this Court's
cases have kind of thrown cold water on that

di stinction between governnental and commerci al
activities, so TVA is specifically authorized
to build power lines, and, you know, that was
one of the -- the main reasons why it was
created in the 1930s, was to bring electricity
to this area of the country when comrerci al
power conpani es woul d not.

JUSTICE ALITO. So, if TVA does --
engages in an act of negligence in doing
exactly the same thing that is done every day
by, let's say, PEPCO the TVA is conpletely
i mmune?

M5. O CONNELL ADAMS: If it's a -- if
it involves the exercise of discretionary
judgment, yes. And that's not different from
ot her agenci es.

JUSTI CE GORSUCH:  Shoul dn't --
shouldn't we expect a little nore clarity from
Congress than that? If -- if the governnent
Wi shes to conpete in private industry and the
comercial world, shouldn't we expect the
governnent to make it clear that it wishes to

retain its immunity a little bit nore clearly
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than enacting a statute that says the entity
may be sued?

M5. O CONNELL ADAMS: | don't --
don't think so. And --

JUSTI CE GORSUCH: | nean, those are
the only words we have in the statute. You're
asking us to enbroider themquite a bit, aren't
you?

M5. O CONNELL ADAMS:  Wien the Federa
Tort Clainms Act was enacted, the |egislative
hi story shows that Congress understood that --

JUSTI CE GORSUCH: |I'm not interested
in that, as you know, Ms. Adans. Talk to ne
about the words.

M5. O CONNELL ADAMS:  No, | know, but
the idea is that Congress brought
sue- and- be-sued entities under the scope of the
Federal Tort Clains Act. And -- and the
hi story shows that its understandi ng was those
entities would have received
di scretionary-function i munity even w thout
the statutory exception.

So | don't think Congress ever drew
that distinction. And it's not just that PEPCO

could put up a power |line or sonething |ike
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that, but other governnent agencies do that

t 00.

The Corps of Engi neers, the Bureau of
Recl amati on, they have -- create hydroelectric
power - -

JUSTI CE BREYER And the original --
the origin, the origin. Go back for a m nute,
because I -- | want to see if | understand
t hat .

Before the FTCA and then after the
FTCA, | thought by and | arge, but perhaps not
correctly, that the FTCA nade it easier for an
injured person to sue the governnent conpared
to what happened before. [Is that right or
wr ong?

M5. O CONNELL ADAMS: That's correct.

JUSTI CE BREYER  So, if they exenpt
fromthe FTCA, that should, in general, nmake it
harder to sue TVA, not easier. And now we're
bringing in an exenption you want to from --
fromthe FTCA which is not really clear as to
what Congress i ntended.

Now do | have the basic framework
correct?

M5. O CONNELL ADANMS: No, because
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while in general --
JUSTI CE BREYER  Yeah.
M5. O CONNELL ADAMS: -- the FTCA was

a good thing for people and made it easier for
peopl e --

JUSTI CE BREYER: Yeabh.

M5. O CONNELL ADAMS: -- to sue the
federal government because there was no waiver
of immnity before, in the -- in the Tennessee
Val | ey specifically, there had been an agency
operating there and interacting with people in
a variety of different ways for about a decade.

And so, by scooping the -- the TVA
into the Federal Tort Clainms Act, it -- it
woul d actually make |ife harder for those
peopl e because, as | explained before, the
agency | oses settlenent authority over a
t housand dollars, there's -- there's nuch |ess
di scretion in howto settle the case.

JUSTICE BREYER: Al right. That's
hel pful. That's hel pful.

MS5. O CONNELL ADAMS: Yes.

JUSTI CE BREYER: There's -- the other
thing I'"'mnot certain about is, if you | ook at

t he power industry, in selling power to
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custoners, they're nostly governnent - owned,
muni ci palities -- or there are | oads of
gover nnent - omed agenci es.

In transm ssion, they are by and | arge
privately owned but highly regulated. And with
a few exceptions, the generation of power is
privately owned but highly regulated, with the
exception, say, of TVA which is totally
gover nnent -owned. Al right?

Now |I''m not sure what Congress did
intend to agencies. Well, they're not
agencies. They're private conpani es, but
they're highly regul ated conpani es and they do
a specialized task. O they're governnental
conpani es and -- and they are run by
muni ci palities.

|s there anything that will help ne on
that? And | do | ook at the |egislative
hi story.

M5. O CONNELL ADAMS:  Well, | think --
| guess the fact that Congress brought
sue- and- be-sued agenci es generally under the
protection of the Federal Tort C ains Act shows
that it didn't care what function the agency

was perform ng, whether it was a conmmerci al
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function or some, as -- as the phrase has been
used, core governnmental function. They're al
scooped up within the scope of the Federal Tort
Cl ai ns Act.

And the legislative history shows that
Congress expected that those agencies would be
exenpted for discretionary decision-making from
tort damages even w t hout enacting the
statutory exception.

JUSTI CE KAVANAUGH. But it --

JUSTI CE KAGAN: Ms. --

JUSTI CE KAVANAUGH: But it's --

JUSTI CE KAGAN: Ms. O Connell, if --
if -- if -- if I'"ma Tennessee resident and
can't sue the TVA for this conduct, for raising
a transm ssion line negligently, what kind of
negligent suit can | bring against the TVA?

M5. O CONNELL ADAMS: | think the --
t he typi cal exanple, when you have these
buckets of things that are discretionary versus
things that are not, the typical exanple of
sonmet hing that doesn't fall within the
di scretionary-function exception is you're
driving down the road and a TVA truck rear-ends

you. That is a -- is a type of tort that
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doesn't involve any kind of exercise of
di scretion.

JUSTI CE KAGAN: Ckay. But, with
respect to the TVA's actual operations in
runni ng a power conpany, what kind of
negl i gence suit can | bring?

M5. O CONNELL ADAMS: Um - -

JUSTI CE KAGAN: | nean, you know,
sonmebody rear-ending you, it's just -- it could

be a TVA driver or it could be anybody el se on
the road. The point is in -- in the -- in the
functions that are necessary to run a power
conpany, like raising transm ssion |ines, doing
all the things that are necessary to run a
power line, what could a Tennessee citizen sue
the FD -- the TVA for?

MS. O CONNELL ADAMS: | mean, |'m--
" mnot sure that | have any exanples fromthe
case law or anything like that, but it would be
simlar types of things where you're -- you're
wal ki ng past and sonething hits you or
sonmething like that, some kind of a -- a -- an
action by the agency that didn't involve any
di scretion in deciding to take a certain

action. Soit's a --
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CHI EF JUSTI CE ROBERTS: What like if
you have, you know, a fence -- you should have
had a fence along one of the rivers and you
don't, and so, you know, a child runs into the
river and is harnmed? |Is that |ike rear-ending
a-- acar?

M5. O CONNELL ADAMS: | think under --
now, again, this is all on Question Presented 2
under which the Court did not grant cert, but |
t hi nk under -- there's a case, Edwards versus
TVA, where sonebody tried to make a simlar
exanple, that they fell into the water near a
reservoir, and they should -- there should have
been a warning, and the court said no, that the
-- how to warn peopl e about the hazards and
the -- you know, the econom c decisions that go
into where you put the signs and how you warn
peopl e and things |ike that involves an
exerci se of discretion.

JUSTI CE KAVANAUGH: One way to | ook at
this case is that the discretionary-function
exenption does not apply because it's not
statutorily provided, but, nonetheless, Burr
applies in that Burr sets up what seens to ne

on its face to be a higher bar or a nore
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narrower exception than the

di scretionary-functi on excepti on because it
uses ternms like "grave interference” with
governmental function

What is wong with | ooking at the case
that way? Which would |eave figuring out
exactly what Burr neans either to the court of
appeal s or future el aboration.

MS. O CONNELL ADAMS: | -- | don't
think that Burr, Justice Kavanaugh, is neant to
be a replacenment for the discretionary-function
test. It's not -- Burr was not a
di scretionary-function case. It's not a -- a
test by which you run individual sets of facts
t hrough the Burr test and deci de whet her or not
that case can go forward.

JUSTI CE KAVANAUGH: But, if we
concl ude that you don't have this
di scretionary-functi on exception because it's
not provided in the statute, we're left with
Burr, right?

M5. O CONNELL ADAMS: Right. Well --

JUSTI CE KAVANAUGH: | know -- | know
you're fighting the prem se of the "if" cl ause,

but if we conclude that, then you're left with
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Burr. And how do you think Burr should be
appl i ed?

MS. O CONNELL ADAMS: | think that
Burr is what gets you to the point that you say
there is a discretionary-function exception.
So Burr should be a prelimnary step before --

JUSTI CE KAVANAUGH: Ri ght.

M5. O CONNELL ADAMS: - -
di scretionary-function test is applied where
the court --

JUSTI CE KAVANAUGH: So -- so you don't
do it case by case. You say to not have a
di scretionary-function exception would cause a
grave interference with governnental function?

M5. O CONNELL ADAMS: That's exactly
right. So that's the way that we view Burr.
Burr talks in those same terns, so Burr asks
whet her a particular category of cases should
be allowed to go forward. It doesn't ask you
to run fact patterns through the Burr test case
by case.

And the question in Burr, again, was
whet her the -- the agency, the Federal Housing
Adm ni stration, was subject to garni shnment.

And the -- the court analyzed that question on
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a macro basis, not just whether paying this one
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gar ni shment order would interfere with the
operations of the agency.

JUSTI CE KAGAN: But, if -- if your
answer to Justice Kavanaugh is right, that
woul d nean you are engrafting the FTCA
exception onto the TVA, an -- an entity that
has been specifically excluded fromthe FTCA.

M5. O CONNELL ADAMS: The -- the idea
here is that we're -- we're not trying to
borrow sonething fromthe FTCA that we were
specifically excluded from The -- the
di scretionary-function i munity existed at
common | aw and was carried forward into the
Federal Tort Clains Act. It -- they mrror one
another. And the exclusion of TVA fromthe
Federal Tort Clainz Act doesn't abrogate that
imunity that existed.

JUSTI CE KAGAN: But you see what |'m

saying, Ms. O Connell. It's that those are --
it's -- you know, you can say, well, we're --
we're -- we're formulating the result in a

different way. We're not engrafting the FTCA
exception; rather, we're engrafting an

exception that the FTCA codified. But it al
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anounts to the sanme thing, doesn't it?

M5. O CONNELL ADAMS: It all amounts
tothe -- to the idea that TVA gets
di scretionary-function i munity --

JUSTI CE KAGAN:  Yeah.

M5. O CONNELL ADAMS: -- yes. But |
guess the -- the question is whether you're
taking it froma statute that it's been
excl uded from which, you know, we conpletely
understand TVA s excluded fromthe statute, you
woul dn't be saying that that -- 2680(a)
applies, but that immnity was recognized as a
matter of common | aw before the FTCA was
enacted and it's -- it's cotermnous with the
test that's --

JUSTICE BREYER. Can | read this to --

M5. O CONNELL ADAMS: ~-- that's
rel evant to the statute

JUSTI CE BREYER: Can | read one
sentence to you that was just pointed out to
me? In Prosser, on page 1053, | didn't know
this, it was -- it was just pointed out, if the
city operates a local electric or water conpany
for which fees are charged, this |ooks very

much i ke private enterprise and is usually
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considered proprietary, for torts conmtted in
t hese operations then, the city is usually held
l'i abl e.

So that's contrary to what | was
t hi nki ng before, but that's what Prosser says.
And if you hold local electricity conpanies
owned by the city liable for the distribution
of electricity, why shouldn't you hold the TVA
Iiable, at |east when they're engaged in
electricity distribution through wres?

M5. O CONNELL ADAMS: |I'm-- |'m not
famliar --

JUSTI CE BREYER:  Ckay.

M5. O CONNELL ADAMS: -- with that
statenment fromProsser. | don't know what it's
citing to. But, of course, TVAis the federa
governnent that is immune fromsuit unless
Congress waives it.

And -- and, historically, there's
never been a distinction drawn between
commercial functions and -- and gover nnent al
functions in ternms of applying the -- the
di scretionary-function inmmunity.

JUSTI CE SOTOVAYOR: But Burr does --

Burr itself recognizes that. Burr says that
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there are some entities that are sued or to be
sued that you have to l|ook at differently
because they're not functioning nerely as
governnment entities.

M5. O CONNELL ADAMS: | -- | don't --

JUSTI CE SOTOVAYOR: So do you --

M5. O CONNELL ADAMS: Respectfully,

JUSTI CE SOTOVAYOR: Do you agree that
Burr and the discretionary policy exception
overlap in sone respects?

MS. O CONNELL ADAMS: No. | think
that Burr is a prelimnary test that you use to
see whether a category of clains should be
excl uded and the agency should get --
neverthel ess get inmmunity, even though there is
a general sue-and-be-sued clause. Once you --

JUSTI CE SOTOVAYOR: And sone of that
has to do with governnental functions and the
di scretion the government has in that area?

MS. O CONNELL ADAMS: No. So,
respectfully, | don't think Burr made that
di stinction. Burr used the word "governnental
functions,” but it was not drawi ng a

di stinction between governnental and commerci al
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activities.

JUSTI CE SOTOVAYOR: So you -- you
totally give up the idea that there's any
overl ap between the two?

M5. O CONNELL ADAMS: Correct.

JUSTI CE SOTOVAYOR:  You think they're
just totally --

M5. O CONNELL ADAMS: | think Burr is
a prelimnary test.

JUSTI CE SOTOVAYOR: So, if you | ose,
the way Justice Kavanaugh set up the possible
| oss, Burr controls, you would give up any
claimto discretionary function exenption, you
woul d not claimthat this interferes wth the
governnent because it cabins its discretionary
function?

M5. O CONNELL ADAMS:  Well, we -- we
just don't think that Burr is applied on a
case-by-case basis in that way.

JUSTI CE SOTOMAYOR: | know, but if
you're wong, if we decide you're wong, are
you here going to disavow relying on the
di scretionary exenption in claimng that prong
2 is not net under Burr?

M5. O CONNELL ADAMS: | nean, | guess
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we would still try to argue that, as a category
of cases, if you allow-- | nean, | think
that's the whole application of Burr, is
whether -- | think the dispute in part is
whet her you | ook at Burr with respect to
categories of cases or on a case-by-case basis.

JUSTICE GORSUCH: Right. But |I'm--
I"'m-- I"mgoing to try and pin you down just a
l[ittle bit. Let's assune you' ve |ost that
argunent. Okay? | -- 1 -- 1 -- 1 know.

M5. O CONNELL ADAMS: So the argunent
|'"ve lost is what, that there's no
di scretionary --

JUSTICE GORSUCH: Is -- is -- is that
Burr is just a categorical question,
prelimnary question, as to whether the
di scretionary-functi on exception applies.
You' ve lost that. GCkay? Just a hypothesis.

Does the government have any backup
argunent at all, or is that the end of it?

M5. O CONNELL ADAMS:  Well, 1 guess
t hat --

JUSTICE GORSUCH  And I'd -- and 1'd
really appreciate, if it's possible, to start

with a yes or a no.
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MS. O CONNELL ADAMS:  Yes. | mean,
-- | think, under Burr, we would still say
that, as a category of clainms, that it would
interfere with the -- wth governnmenta
functions or the TVA's functions to allow this
category of clains to go forward.

JUSTICE ALITO And by "this category
of claim" what do you nean?

M5. O CONNELL ADAMS: Clains that are
-- tort clains for danmages for activities that
arise fromdiscretionary activities of the
executive.

JUSTICE ALITO. Al right. Suppose |
think -- this is a simlar question, mybe a
little bit different -- suppose that | think
what we should do is apply Burr, and suppose |
t hi nk that governnental does not nean

commercial, that there's a distinction between

t he two.

How should | proceed after that, or a
| just so far down the wong road that you hav
nothing -- there's nothing you can do to help
me?

(Laughter.)
M5. O CONNELL ADAMS: | think you're
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pretty far down the wong road at that point,
but I think one other thing that | guess |
maybe haven't said yet is that, if you're
| ooki ng whet her sonething is -- is governnental
or conmmercial, if it's a federal governnent
agency doing it, it is a governmental activity.

This Court has said that in a couple
of different cases. They're not
di scretionary-function cases, but Federal Land
Bank versus the Board of County Conm ssioners.

JUSTI CE GORSUCH. Onh, sure, land --
federal |ands, absolutely, but if -- if -- if
-- if the governnent were setting up a cola
conpany, why should we, with this very limted
| anguage before us, which actually seens to go
the other way -- should we require Congress, if
it wishes to assert sovereign inmmunity in cases
of classic comercial conduct, like ny cola
conpany, to say so a little nore clearly than
this? This, after all, being go ahead and sue
us.

M5. O CONNELL ADAMS: | think if the
-- if the Court is looking for sonmething in
terms of the Coca-Cola conpany or somet hi ng

that is just a purely comrercial function,
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there may be roomin prong 2 of the actual
di scretionary-function test for that.

The discretionary-function test itself
asks first whether this was an act that
i nvol ved the exercise of discretion and then,
second, whether it's grounded in social,
economi c, or political policy.

So maybe the Court could say for --

JUSTI CE GORSUCH. Wl I, no, that woul d
be grounded in political policy, sure, but
that's nmy whol e point of my hypothetical.
Congress decided that it needed another col a
conpany in the world, we needed one for sone
reason, we needed anot her cola company in the
world. So there's a political decision there,
clearly, when Congress acts to create a
commercial entity.

M5. O CONNELL ADAMS:  Well, | guess --

JUSTI CE GORSUCH: So | don't think
t hat woul d sol ve our problem

We' d need sonething el se, wouldn't we?

M5. O CONNELL ADAMS: In that case, |
guess the -- the TVA is obviously quite
different than a Coca-Col a conpany. Putting

aside its power generation activities, as we've
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tal ked about for -- for nmuch of the argunent,
TVA al so operates a system of dans on the
Tennessee River that often involved --

JUSTI CE GORSUCH: Now you're just
fighting the hypothetical. | understand you
di sagree with the hypothetical. But, in that
hypot heti cal, shouldn't we ask Congress to be a
l[ittle clearer if it wants to provide imunity
and allow -- | nean, actually, what we're
tal king about is allowing a commercial entity
to externalize its costs, to the victins of its
negl i gence, have to bear the cost, rather than
internalize the cost |ike every other
commercial operator has to bear its costs of
negl i gence.

M5. O CONNELL ADAMS: Well --

JUSTI CE GORSUCH: That's quite an
extraordinary thing you' re asking for, isn't
it?

M5. O CONNELL ADAMS: | -- |'m not
sure it is. This -- again, this is a
government agency that was created to do lots
of things to bring prosperity to the Tennessee
Val l ey during the G eat Depression, and one of

those was to bring power and electricity to the
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regi on.

It's actually statutorily nmandated
that it offer power to the -- to the residents
of the Tennessee Valley at the | owest cost
feasible. So if -- you know, if the idea is,
well, this is just a typical power conpany, it
should internalize its costs and just raise
rates, that -- that nay even be inconsistent
with the --

CHl EF JUSTI CE ROBERTS: So you're
sayi ng | owest cost feasible neans, to the
extent you can deprive individuals harnmed by
their activities, purely commercial activities,
that that counts in trying to keep the costs
| ow?

M5. O CONNELL ADAMS: | nean, | think
that's an argunent. W haven't really rolled
out that argunent, but it is an argunent that's
in the statute. And -- and, again, | would
just --

CHI EF JUSTI CE ROBERTS: Well, |I'm not
sure you haven't rolled it out. The idea that
-- that sonmeone who's harned, who woul d
otherwi se get a recovery froma private entity,

but because of the imunity doesn't, | thought
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that was the basic idea. It interferes with
t he governnental function to nmake them pay tort
damages.

M5. O CONNELL ADAMS: Well, yeah,
perhaps that's right. Mybe that's just an
addi tional way of saying that it's inconsistent
with the statutory schenme to -- to have TVA
payi ng out damages clains and having the -- the
-- the court second-guess the discretionary
deci sions that TVA i s making.

JUSTI CE KAVANAUGH: But the -- you're
trying to fold the discretionary-function
exception into the second part of Burr.

But is it really the case -- | guess
one response would be is it really the case
t hat you need this broad discretionary-function
exception in all these kinds of hypotheti cal
cases that have been raised in order to avoid a
grave interference for the governnental
function, which seens |like a high bar set forth
in Burr?

M5. O CONNELL ADAMS: Yes. | nean, we
-- again, we think that whether to recognize a
di scretionary-function exception is |ike what

you're applying -- and Burr is not |like a

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

63

codified statute. |It's describing general
categories of clains that may be excl uded from
a sue-and-be-sued cl ause even though Congress
has said the agency could be sued.

And -- and this is a category of
clainms that we think, anything involving the
exercise of discretion, if you permtted suits
allowng that, that it would interfere with the
agency's function.

So | think that's what we're asking
for here, is for the Court to say that, under
Burr, TVA gets discretionary-function inmmunity.
And then, in any individual case, you could
apply the discretionary-function test to see if
the facts of the case neet that
wel | -established i munity.

JUSTI CE KAGAN: Just on the facts of
this case, why would allow ng a negligence suit
to proceed interfere with inportant government
functions?

M5. O CONNELL ADAMS: WMay | answer?

CH EF JUSTI CE ROBERTS: Sure.

M5. O CONNELL ADAMS: It's -- on the
facts of this case, you know, the Petitioners

say, well, TVA could continue operating the
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next day, even if they're required to pay out
damages to this particular plaintiff. But Burr
is not set up to be a case-by-case test.

It's I ooking for categories of cases
t hat shoul d be excluded, just |ike paying out
damages to one individual person whose crops
were destroyed by water that was |et out of the
reservoir wouldn't be a big deal, but, as a
category of cases, those would interfere with
t he governnent's functions.

CHI EF JUSTI CE ROBERTS: Thank you,
Ms. Adans.

M. Rouse, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF FRANKLI N TAYLOR

ROUSE ON BEHALF OF THE PETI TI ONERS

MR. ROUSE: The FTCA and di scretionary
function analysis just don't apply to Tennessee
Val l ey Authority. Congress hasn't given the
Tennessee Valley Authority that immunity. It's
just said the Tennessee Valley Authority may be
sued, period.

And so, if the TVA' s going to get any
immunity at all, it's going to have to neet

this Court's test. It's going to have to
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clearly show one of the three things that this
Court has said is required.

It hasn't done that. It didn't do it
bel ow and it's not doing it now

It's instead just trying to snmuggle in
the discretionary analysis under Burr's
constitutional schene |anguage. It's trying to
say, no, it would violate separation of powers.

But that's not violation of separation
of powers. Not here. Nothing here would
prevent the Executive Branch from acconpli shing
its constitutionally-assigned functions or
woul d be the Judiciary's inperm ssible trespass
upon the Executive or an undertaking --

JUSTI CE BREYER  \What about the ot her
sentence in Prosser: "For exanple, activities
of police or firefighters, though tortious, are
usual | y considered governnental, in the sense
that they involve the kind of power expected of
government, even if its exercise in the
specific case is wongful, the city is inmune
as to such activities for this reason.”

So Prosser seens to distinguish
bet ween what's commerci al and what's basically

gover nient al

Heritage Reporting Corporation



© 00 N oo o s~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo O »dM W N -~ O

Oficial - Subject to Final Review

66

Now they're legislating in Congress
agai nst that background. The words are rather
uncl ear. Wiy don't we assune it picks up that
background, which is where Justice Alito
started?

MR. ROUSE: That -- there is certainly
a distinction between governnental work,
deci ding where to put a damup, and runni ng new
power lines across a line, lifting one up out
of the water. There is certainly a distinction
in that.

Burr accounts for them Burr accounts
for the policy decisions, whether conmercial,
governnental, or not, it just accounts for the
pol i cy decisions that those can be i mune, that
t hose should be immune, that it is necessary in
some circunstances to give imunity for policy
decisions that -- that contenpl ate soci al,
economi c, or political decisions.

That all exists under Burr. But
commer ci al conduct here that is not grounded in
any of those things is not protected. It has
not been protected by Congress. And the Court
shouldn't do it again here.

If there are no further questions,
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t hank you for your tine.

CHI EF JUSTI CE ROBERTS: Thank you,
counsel. The case is submtted.

(Wher eupon, at 11: 06 a.m, the case

was submitted.)
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