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I N THE SUPREME COURT OF THE UNI TED STATES

COMCAST CORPORATI ON, ET AL.,
Petitioner s : No. 11-864
V.

CAROLI NE BEHREND, ET AL.

Washi ngton, D.C.

Monday, Novenber 5, 2012

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 10:04 a.m
APPEARANCES:

M GUEL ESTRADA, ESQ., Washington, D.C.; on behal f of
Petitioners.
BARRY BARNETT, ESQ., Dallas, Texas; on behalf of

Respondent s.
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PROCEEDI NGS
(10: 05 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 11-864, Conctast
Cor poration v. Behrend.

M . Estrada.

ORAL ARGUMENT OF M GUEL ESTRADA
ON BEHALF OF THE RESPONDENTS

MR. ESTRADA: Thank you, M. Chief Justice,
and may it please the Court:

The Third Circuit held in this case that the
assessnent of the adequacy of expert evidence offered in
support of class certification is a nerits question that
has no place in the class certificat{on I nqui ry.

According to the Third Circuit and to the
plaintiffs in this Court, what is sufficient is for the
proponents of class certification to point to sone
abstract nmethodol ogy, such as econonetrics or regression
anal ysis, that conceivably m ght be applied to the
problem at hand in a way in which, in the fullness of
time, will evolve into adm ssible evidence by the tine
of the class trial.

JUSTI CE Gl NSBURG. M. Estrada, you are
limting your argunent to the determ nation of damages,

as | understand it.
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MR. ESTRADA: | think you limted ny
argunent to determ nation of damages, Justice G nsburg.

(Laughter.)

JUSTI CE Gl NSBURG. Because the -- because
the Third Circuit agreed that, as far as any antitrust
i npact - -

MR. ESTRADA: Yes.

JUSTI CE GI NSBURG. -- that could be
establ i shed on a cl ass basis.

MR. ESTRADA: We -- we, obviously -- as is
obvi ous from our cert petition, we do not agree with
that. For purposes of inquiring into the damages
question in this Court, | think we have to assune that
that is so. | think it doesn't chanée t he
outcome with --

JUSTI CE GI NSBURG. But why -- why not?
Because, generally -- and at least it's ny inpression --
that in class certifications, if the liability question
can be adjudicated on a class basis, then the danmages

gquestion may be adjudicated individually.

Take a -- take a Title VII case. A
liability -- a pattern of practice of discrimnation,
therefore, liability, but damages can be assessed on an

I ndi vi dual basis. So why isn't bifurcation possible

her e?
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MR. ESTRADA: Well, let me nake two points
I n response to that question, Justice G nsburg: One
about what the | egal standards are, and -- you know, the
second one, which is as inportant, about what the record
in this case is.

Wth respect to the first point, what the
rule asks us to ook at is not questions of damages
versus liability, but whether the conmmon questions
predom nate over those that are individual to the class
menbers.

| don't disagree, and it is not ny position
today that there may be cases in which individual
danmages questions are consistent with class
certification. But as the | ower coufts have recogni zed,
it is not the case that all damages questions may -- may
remai n individual consistently with class certification.

| ndeed, the 1966 advisory notes expressly
say that questions of danages with respect to cl ass
menbers may or may not predom nate in cases like this;
i.e., antitrust class actions. Let --

JUSTI CE KAGAN: But, M. Estrada, doesn't
Justice G nshurg's question actually point out that
the -- the law that both district court and the
circuit court used in this case was actually quite

favorable to you?

5
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

Unli ke sone courts, both the district court
and the circuit court said that the plaintiffs needed to
show that there was a cl ass-w de nmeasurenent of damages.
And then in addition, both courts said, really, it
was -- the burden was on the plaintiffs to denonstrate
that that class-w de neasure of damages exi sted.

Now, | understand that you have probl ens
with the way in which the plaintiffs nmet that burden.
You say that they didn't neet that burden. But it seens
to me that the | egal standard that was used was exactly
the | egal standard that you wanted, that the plaintiffs
had to conme in and show, by a preponderance, that they
had a class-wi de way to nmeasure damages in this case.

MR. ESTRADA: | don't th{nk that's right,
Justice Kagan. | think we can have a healthy debate
about whether the district court did what you just
finished saying. | think there can be no debate that
the court of appeals did so because, repeatedly,

t hroughout its opinion, said that the questions as to
t he adequacy of whether they had conplied with the
Hydr ogen Peroxi de Standard was a nerits question that
was for later adjudication in this case.

JUSTI CE KAGAN: Wel |, here's what the
district court said. "The experts' opinions raise

substantial issues of fact and credibility that we are

6
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required to resolve to decide the pending notion." That
Is the notion for class certification.

"Having rigorously analyzed the experts’
reports, we conclude that the class has nmet its burden
to denonstrate that the elenment of antitrust inpact is
capabl e of proof at trial through evidence that is
comon to the class and that there is a common
met hodol ogy avail able to nmeasure and quantify damages on
a cl ass-w de basis."

So that seenms to nme exactly what you say
t hey shoul d have done. Now, you disagree with their
ultimate determ nation, but not with the statenent of
the | aw

MR. ESTRADA: Well, | th{nk that it is true
that our position in the district court was that
Hydr ogen Peroxide controlled and that the district court
correctly stated the holding of the Third Circuit ruling
in that case.

Beyond that, | don't think that we do agree,
because, in the Third Circuit, once the case got there,
we got a rule of |aw saying that, although this court
prescri bed the rule amendnent, 23(f), precisely to
enabl e courts of appeals to review whether the district
court got it right for inportant policy questions, that

the job of the court of appeals under 23(f) can be fully
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di scharged by saying that providence will provide; we'l
think about it in the nmorning. And that is not
consistent with the proposition that the correct |aw was
applied in the | ower courts.
Furthernore, although the district court did

enounce the correct standard in reflecting the hol ding

of Hydrogen Peroxide, it is far from apparent -- and
this is part of our point to the Third Circuit -- excuse
me -- to the Third Circuit -- which was not actually

heard on the nerits, that what he did was different from
sinply saying that econonetrics and regression anal ysis
are wel |l -established net hodol ogies for dealing wth
probl ens of this kind.

And | will ask you to --\to | ook at the top
of page 145 of the Pet. App., where you can | ook at
di scussions -- no, I'msorry, it's 131, in footnote
24 -- where the district court made clear that his
under st andi ng of the capabl e cl ass-w de proof involved
the inquiry whether the plaintiffs actually had evi dence
that reflected the methodol ogi es that had been used in
this case -- in these kinds of cases.

He says, "It is undisputed that nmultiple
regression analysis is an acceptable and wi dely
recogni zed statistical tool for cases of this kind."

So at a very general level, | don't have a

8
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di sagreenent with you that, in many cases where there is
error, the district court started out with the right
foot. | don't agree with you that the correct standard
either was applied by the district court or was even
attenpted by the court of appeals.

Now, if we were to go to the nerits of the
question -- and to answer -- you know, the second part
of the question that | started out with
Justice G nsburg -- keep in mnd that, even on the
assunmption that the district court accepted that there
was common cl ass proof of antitrust inpact, that is not
t he sane as accepting -- and | don't think the district
court accepted -- that there was common cl ass-w de proof
that the inpact for every individual\mas t he sane.

And that is a key point about what the
t heory of inpact here was.

JUSTICE GINSBURG: It doesn't have to be the
same for every nenmber of the class. As the dissenting
judge pointed out, you can have subcl asses.

MR. ESTRADA: Well -- and I'm happy to al so
deal with that question. There are cases, indeed, in
which -- you know, the variances of the classes can be
dealt with, with subclasses. No one on the plaintiffs’
side has actually asserted here that the record would

allow this. And M. Jordan pointed out there is
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consi derabl e basis for skepticismin thinking that that
coul d ever be acconplished because we are tal king about
649 franchise areas with different conpetitive
condi ti ons.

But if you go back to -- to the theory of
i npact -- and the theory of inmpact was that RCN, this
putative overbuilder, was -- you know, the little engine
that could, that it was going to radiate out to the
entire DVA area and conpletely overbuild the area. So
the theory of inpact was, if you drop a stone in the
water, you are going to have ripples all the way out, so
you have ripples as to every nenber of the class. It
doesn't nean that every ripple is the sane.

So -- so that the key quéstion for the
damages issue in front of you now is whet her what
McCl ave cane up with was an adequate net hodol ogy for

measuring the size of the ripple --

JUSTI CE KENNEDY: | did -- are there cases
in the -- in the ordinary course of class actions -- |
know they are all different -- where the district court

can find that common questions do predom nate, w thout
addressi ng the question whet her damages can be proven on
a class-wide basis? O are they always interlinked?

MR. ESTRADA: No, | think the text of
(b)(20) -- of (b)(3) expressly requires that questions,

10
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whet her they be damages or liability that are conmon to
the class, predom nate over those that are individual as
to class nmenmbers. And | -- | fully accept -- and | am
not arguing -- that the nmere fact that there may be
i ndi vi dual damages questions precludes class
certification.

| am actually arguing for the flip side of
that issue, which is that just because it -- it may not
be preclusive in certain cases doesn't nean that it is
precl usive in no case.

| would refer the Court to the Fifth
Circuit's opinion by Judge Garwood in the Bell v. AT&T
case, which was, like this, an antitrust case, where the
Fifth Circuit acknow edged that, in ﬁany of these cases,
it's alnost hornbook |aw that there may be individual
i ssues that would not preclude class cert, but that
there are certain cases in which -- you know, the theory
of injury and -- and the proof that would be needed to
make it out is so sui generous and individualized --

JUSTI CE BREYER: Well, | conpletely agree
with hornbook |aw. Three pipe manufacturers get
toget her and, in January, fix their prices, all right?

MR. ESTRADA: Ri ght .

JUSTI CE BREYER: Fourteen whol esal ers want

to show that, and each has different damages because
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t hey bought different anmounts of pipe.

MR. ESTRADA: Ri ght.

JUSTI CE BREYER: Hornbook law. Certify the
class and | eave the damages issues for later.

MR. ESTRADA: Ri ght .

JUSTI CE BREYER: This case, this case,
hornbook |l aw. Section 2 forbids nonopolization. It is
absolutely clear Conctast has that power. That's why
they're -- that's why they're regulated. And, indeed,

t hey engage in things that show that they did not
achi eve that through skill, foresight, and industry.

What things? And now, we have a |ist of
four. And the district court says exactly what? |If we
prove nonopolization, which is reIevént to all these
people in the class, then what we do is we later | ook
i nto how nmuch that nonopolization raised the prices
above conpetitive levels. And | offer a nodel to | ook
at the conpetitive levels and | ook at what happened over
here, and there we are, it will help. Okay?

Now, hornbook | aw, whether that's so or not
so is a mtter for later, but see first if there is

liability. Okay. That's their argunment. What's the

answer ?
MR. ESTRADA: Well, | mean, the answer is --
Il will take your first exanple, and, in fact, | was
12
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going to give -- you know, the exanple of a case that I
had that was sim | ar where -- you know, three plastic
cup manufacturers net in -- you know, sone airport and
fixed -- you know, the prices.

Now, this is like saying you fixing -- you

know, the price of wi dgets. There is a preexisting
but-for world, and the question as to who bought what
when is not really a question of adjudication, but of
conputation. And those are the types of cases where the
courts say that the individual damages questions really
do not preclude a -- a certification.

Now, your second exanple may or may not be
suitable for class treatmnment.

JUSTI CE BREYER: Wl |, hére, since what they
are saying is they have two theories, Section 1, the
agreenments to keep other people out of this area are
unl awful in thensel ves. Question 2 is whether they
contribute to nonopolization. Okay?

MR. ESTRADA: No, but -- but the question --

JUSTI CE BREYER: Now, that's the |egal issue
of liability. Now, if they're right, why isn't the
nmeasure of damages just what you said? W |look to the
peopl e who are subject to the nonopoly power, and we
wor k out how nuch above the conpetitive |evel they had
to pay.

13
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MR. ESTRADA: But the |egal --

JUSTI CE BREYER: Some paid sone; sone paid
another. W have sone experts in to try to nmake that
conput ati on. Sounds the sane to ne.

MR. ESTRADA: No, but it isn't because one
key point that is mssing fromthe hypothetical,
Justice Breyer, is exactly what the theory of liability
that is present in this case is, as the case conmes to
the Court. They had four theories of possible --

JUSTI CE BREYER: | saw the four theories,
and it seenms to ne that we are now on the theory of
the -- one of the pieces of exclusionary conduct was
agreenent through various nergers, et cetera, that
potential conpetitors would not cone\in and conpet e.

Now, | don't know why the judge struck out
the other one, the nunmber 2. But nunber 3 and Nunber 4,
| can see it. But on nonopolization theory, that's not
rel evant to damages. Throughout, we assune that the
regul ator is doing a terrible job; otherw se, the prices
woul dn't be so high in the first place.

But what's the difference in this case? |
just didn't hear it, and | put that to show you how it
seened to nme there is very simlar. The difference --

MR. ESTRADA: No. | nean, | think -- you

know, the key point that you are mi ssing in your

14
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hypot heti cal --

JUSTI CE BREYER: | s?

MR. ESTRADA: -- basically starts with the
actual point of antitrust |aw, whether these people
are -- actually are potential conpetitors. It's not
actually relevant to the class certifications that we
face today.

But | don't accept, for present purposes or
for later, that these people that already have different
clusters of cable service that were sinply aggregated in
t hese transactions actually were actual potenti al
conpetitors. They were not --

JUSTI CE BREYER: That's -- | nean, that's
liability. \

MR. ESTRADA: Well, you are right --

JUSTI CE BREYER: You have the right to prove
that they weren't, fine.

MR. ESTRADA: | just said that. But the
point is that, as the case cones to the -- to the Court,
the question is whether the class that was certified by
the district court and validated in its own way by the
court of appeals is one that is consistent and fits
reliably with the legal theory that the plaintiffs are
allowed to pursue --

JUSTI CE BREYER: And this does, too --

15
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MR. ESTRADA: -- in this case.

JUSTI CE BREYER: -- because if they prove
their case, the question on danages is to what extent
did the absence of conpetition fromthe overbuil ders --
and it should have been DBS too, fromreading this, but
nonet hel ess, |let ne express no view on that.

(Laughter.)

JUSTI CE BREYER: But on -- on -- to what
extent did the failure of conpetition fromthose people
rai se price above the conpetitive |evel?

MR. ESTRADA: | nean, | hate --

JUSTI CE BREYER: And if --

MR. ESTRADA: Justice Breyer --

JUSTI CE BREYER: -- how {s it different from
t he pipes --

MR. ESTRADA: -- | nean, | really hate to be
SO prosaic.

JUSTI CE BREYER: No, you shouldn't.

MR. ESTRADA: And you nentioned sonething --
sonet hing so contrary to the facts, but the fact is that
t he fundanental question here is that there is one
theory they are permtted to pursue. It is that this
overbui |l der, RCN, would have radiator -- radiated out
t hrough the DVA area.

Now, you may think that they should have

16
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been all owed to pursue sonme other different theory.
It's not the case that you have in front of you. And
the fact is that -- that -- that as the case cones to
the Court, the theory that remains is based on the
proposition that RCN was going to be the overbuil der
that -- that was going to inpact prices. Wll, two --

JUSTI CE KAGAN.  Wwell, M. --

MR ESTRADA: If | could just finish?

Two things follow fromthat. You know, the
first one which is directly pertinent to the issue here
is that the McCl ave nodel purported to conpute danages
that were not limted to overbuilding and that, in fact,
expressly nmeasured overbuilding only as to 5 out of the
16 counties. The danage nodel just does not fit the
| egal theory that stays in the case.

The second aspect of it is that, as a
guestion of the factual fit with the record in the case,
the transactions that added the | argest nunber of
subscri bers here occurred in 2000 and very early 2001.
The record in this case includes public announcenents by
RCN, repeated by the FCCin its conpetition review, that
they were not going to franchise any new franchi ses. So

there is a basic question of lack of fit between the ipse

dixit of the expert and -- you know, the record in this case.

JUSTI CE KAGAN: M. Estrada, as -- as the

17
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case cones to the Court, | guess | wonder why any of
this is relevant. You nentioned earlier -- you
mentioned earlier that we reformnmul ated the question
presented in this case. And we refornulated in a way
whi ch said that what we wanted to tal k about was whet her
a district court at a class certification stage has to
conduct a Daubert inquiry, in other words, has to decide
on the adm ssibility of expert testinony relating to
cl ass-w de damages.

And -- you know, it would not be crazy to
surm se that we refornul ated the questi on because we
wanted to present -- we wanted to decide a | ega
question, rather than a question about who was right as
to this particular expert's report aﬁd how strong it
was. And it turns out that, as to that |egal question,
your clients waived their -- their argunment that this

was i nadm ssi bl e evi dence.

So -- so what do we do in that circunstance?
MR. ESTRADA: Well, | don't agree with you
t hat we waived. And -- you know, we covered this in, |

think, three or pages in the reply brief, with all of
the citations as to how we chall enged the --

JUSTI CE G NSBURG: But you chal |l enged the
probity, M. Estrada. You said Conctast said it had no

objection to McClave's qualification as an expert. So
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what you were tal king about was the probity of this
report, not the adm ssibility.

MR. ESTRADA: No, that is not right, Justice
G nsburg. Daubert and its progeny really enconpasses
three distinct prongs. One of themis, of course, the
qual ifications of the expert. The second one is the --
the -- the reliability of the nethodology. And the
third is fit.

And all we said at the -- at the class
hearing is that we had no objection to the proposition
t hat these people have Ph.D.'s, which indeed they do.
But the issue still was, both in the district court and
in the court of appeals, one that we urged that the
met hodol ogy was not rel evant and did\not - -

JUSTI CE KAGAN: The district court,

M. Estrada, clearly understood you to be making an
argunment about wei ght and not about adm ssibility. And
i ndeed, the district court in open court -- and -- and
it's in the transcript -- suggests that it's doing
sonething different from hol ding a Daubert hearing,
explains howit's different from hol ding a Daubert

heari ng, and both | awers agree to that statenent.

MR. ESTRADA: Well, but | think we -- we
agree that he needed to conduct nore than a Daubert

heari ng because we agree with the holding of the Seventh
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Circuit in Anerican Honda, that the question at the
class cert hearing is not solely one of whether the
evi dence woul d be adm ssible, but also one of -- of
whet her the district judge hinself is persuaded that
this is class-w de proof that has not been inpeached in
his own m nd.

And so -- you know, the nmere fact that we
al | understood that what should have been ruled on at
the class cert hearing enconpassed nore than pure
Daubert adm ssibility, is actually part of our conplaint
here.

I mean, | think, if you read what the
district court did, he basically |ooked at his job as
| ooki ng at whet her the nodel was capéble, as in
literally capable, of -- of -- of establishing -- you
know, the facts that the plaintiffs say it establishes,
w thout really weighing in his own m nd whether it had
been shown to be fit and -- you know, reliable.

JUSTI CE KAGAN: M. Estrada, it seens |like a
remar kabl e proposition, honestly, especially with a
client like yours that is well-lawered. It seens |ike
a remar kabl e proposition that somebody -- a party can
say, we have objections about the weight of this
evi dence.

We don't think -- we don't think it's a

20
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strong expert report, and that -- and that we -- and
that the Court should then infer that there is an
objection to adm ssibility of evidence, as opposed,
again, to the weight and strength of evidence.

| mean, surely, a district court confronted
with an argunment about the weight and strength of
evi dence does not have to say, oh, | better go hold a
Daubert hearing to rule on adm ssibility even though
nobody's asked ne --

MR. ESTRADA: But, Justice Kagan --

JUSTI CE KAGAN: -- to rule on adm ssibility.

MR. ESTRADA: But, Justice Kagan, | nean, |
think we could go through chapter and verse to
everything that we put in the reply Brief. But | think,
in fairness, | have to point out to you that we never
said that our objection was to the weight and not to the
adm ssibility.

We agree that these people have properly
scholarly credentials. And after that, as we say in the
reply brief with citations to the record, we said, this
nodel is so unreliable that it is just not usable,
period, full stop. W went to the Third Circuit and
said, this is not evidence of any kind, nuch |ess --

JUSTI CE KAGAN: Did you -- did you ever file

a notion to strike the expert report?
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MR. ESTRADA: No, we did not, and we
actually don't think that that's needed because it would
actually be sort of silly to engage in a notion to
strike the evidence that we are asking the district
judge to consider, in order to decide whether it
actually is reliable.

JUSTI CE SOTOVAYOR: M. Estrada, could you
pronounce for me or give ne the legal rule as you want
us to articulate it? Let ne get you out of Daubert,
okay? Because | think you really can't deny that you
never raised the word "Daubert” below until the very
end. Your fight before the district court was on the
probity of the nodel, not on a Daubert issue, correct?

MR. ESTRADA: | don't th{nk that's fair
because | think --

JUSTI CE SOTOVAYOR: Did you use the word
"Daubert" before the district court?

MR. ESTRADA: We cited Daubert cases in the
court of appeals. We did say to the district court that
t he nodel was not usabl e.

JUSTI CE SOTOVAYOR: (Okay. So you didn't use
"Daubert" bel ow --

MR. ESTRADA: | think that's fair.

JUSTI CE SOTOVMAYOR: -- so let's get out of
t he Daubert | anguage, okay?
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Tell nme how and what rule we announce, so
that district courts find an expert's evidence
probative, the other side argues it's not, and when does
the district court let the jury decide between the two?

MR. ESTRADA: There --

JUSTI CE SOTOVAYOR: \Where is the line that
the district court draws between class certification and
merits adjudication, so that, at some point, it goes to
the jury?

MR. ESTRADA: There are two things that the
district court has to do, and both involve an assessnent
of the validity or, as you would put it, probity of the
expert evidence -- you know, the first one keeps in mnd
t hat the focus of the class certificétion hearing is to
deci de whether the -- this case should be tried as a
cl ass.

And therefore, the first question that the
district court has to ask is, even if |I think that this
I's not ready now, do they have a net hodol ogy that

sufficiently fits the facts and is reliably based on a

scientific method, so that these people will be capable
of proving class-wide this issue at trial. That's not
enough.

JUSTI CE SCALI A2 W nust have thought that,

| suppose, or else, we wouldn't have refornul ated the
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question this way, right?

MR. ESTRADA: Well --

JUSTI CE SCALIA: That's the way you put the
question initially, and we refornulated it to be a
Daubert questi on.

MR. ESTRADA: | was -- | was going to point

out, by reference to one of your opinions,
Justice Scalia, that there is a question sort of based
on the WIllianms case, 504 U.S., as to -- you know, the
extent to which these issues are open to the Respondent
to chall enge as well.

Because by the tine we framed the cert
petition -- even though we framed it in ternms of
Daubert, it was abundantly clear, as\me poi nted out in
the reply brief, that we were challenging the fit and
the reliability of the methodol ogy. And there was nary
a word in the -- in the brief in opposition that
actually took issue with that.

On the faith of that, you refornmul ated the
question. Your ruling in WIllianms would say that that
i ssue is now over and that we nove to the consideration
of the nmerits.

And | would like to reserve the remai nder of
my time for rebuttal.

Thank you.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Barnett.
ORAL ARGUMENT OF BARRY BARNETT
ON BEHALF OF THE RESPONDENTS

MR. BARNETT: M. Chief Justice, and may it
pl ease the Court:

Justice G nsburg and Justice Kagan, you are
exactly right. The petition for certiorari was franed
not, as counsel just m sspoke, in terns of Daubert, but
it was framed in ternms of whether you have to go into --
whet her the district court and the court of appeals have
to deal with nerits issues, and that question was what
was refornul at ed.

And to get a sense of hoﬁ/profoundly
uni nterested Contast was in Daubert and in arguing
wei ght and probativeness, as opposed to admi ssibility,
which is the question before this Court, they never,
ever cited Daubert. They didn't cite it in the district
court. They didn't cite it in the court of appeals.

JUSTI CE KENNEDY: One of my -- one of ny

gquestions in the case is this: There was a question to

M. Estrada with reference to a jury trial. But
there's -- there's -- the judge doesn't really have a
gate -- what do you call it -- a gatekeeper function
here. There is no -- there's no jury.
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And if the judge admts the evidence and if

it turns out that that doesn't neet the standard of

reliability, then he can exclude it. | don't -- | don't
see why the judge has to say, all right, now, first, |I'm
going to do Daubert, and next, |I'm going to do whet her

this is reliable.

This is just a magi ¢ words approach, it
seens to ne.

MR. BARNETT: | don't think it is a nmagic
word approach at all, Your Honor, because it has
t renmendous significance to people who are actually
litigating the case. It's -- | submt that it is
di srespectful to a district judge not to object on
Daubert grounds and then conpl ain thét what he did was
conpletely unusable in the court.

They cited Daubert and Rule 702, 50 -- |
quit counting at 50, but it was only after the -- the
gquestion was refranmed not to deal with nmerits questions,
but to deal with Daubert specifically.

JUSTI CE KENNEDY: Well, I -- 1 take it there

is no argunent over whether or not the expert is

qual i fied.
MR. BARNETT: |[|ndeed, Your Honor.
JUSTI CE KENNEDY: The question is just
whet her his -- his theory nakes any sense.
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MR. BARNETT: That's true.

JUSTI CE KENNEDY: And the -- and the
Petitioner says it doesn't.

MR. BARNETT: But, Justice Kennedy, it's
al so the case that the judge saying, do you have any
objections to this witness as an expert, that's about as
big an invitation you can get that, if you have got a
Daubert objection, you better make it now -- you need to
make it now.

JUSTI CE KENNEDY: Well, M. Barnett, | -- |1
can think of -- ny initial reaction -- it has been an
awful long tinme since | have been in the courtroom --
is -- is that that's whether or not this man is -- is
qualified to give an opinion.

MR. BARNETT: That was --

JUSTI CE KENNEDY: Step one. The next
thing is does this opinion make any sense?

MR. BARNETT: The second step isS using
the -- the Court's opinions in Daubert, as well as in
Carm chael, as well as in Joiner, which the Court has
hel d applies to all kinds of expert testinony in Federal
court. The district judge has an obligation to serve as
a gat ekeeper, whether there is a jury in the box or not.

On a prelimnary injunction, the court, if
there is a proper Daubert objection, nust nake the
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obj ection at that tine.

JUSTI CE SOTOVAYOR: Excuse ne. Do you
think -- that -- that's why | amtrying to get away from
the magi c words. Why do you disagree with the sinple
proposition that a district court, by whatever magic
words it uses, has to conme to the conclusion that the
expert's testinony is persuasive? And isn't that, at
bottomline, a judgnent that it's reliable and
probative?

MR. BARNETT: | conpletely agree, Justice
Sot omayor. And we -- we enbrace whatever Daubert
standard anybody wants to apply retroactively. But the
mai n point is Judge Padova --

JUSTI CE SOTOVAYOR: So ydu are not
di sagreeing with your adversary on a |egal standard.
Every judge on a -- this is the sinple way | formul ate
the rule -- every judge before he certifies -- he or she
certifies a class, has to decide whether the methods
bei ng used are probative and relevant, sufficient to
prove common -- conmmon questions of damages.

MR. BARNETT: Justice Sotomayor, | agree
with that proposition if there is a proper objection
made, such that the district court is put on notice that
he or she needs to do the work.

Judge Padova had a 4-day hearing, heard a
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day and a half of Dr. MCl ave, and then had a separate
hearing to ask specific questions about, what about,
well, there is one of the four nechanisnms that the
anticonpetitive conduct translated into sky high prices
t hr oughout the Phil adel phi a DVA.

JUSTICE ALITO. In this case, why doesn't
t he question of probative value subsune the Daubert
gquestion?

MR. BARNETT: | don't think it does, Your

Honor. And, again, it's not magic words. Trial

| awyers -- and | have been on this case for al nost 10
years now -- once you say Daubert or once you say 702 or
once you say, | object, it's not reliable, at the tine,

cont enpor aneously, the district judge has an opportunity
to fix whatever the problemis. And the other side has

a chance to fix whatever the problemis, too.

JUSTICE ALITO. But if the problemis -- let
me ask ny question in a different way. |[If the problem
Is that the nodel that is being -- that was used by the

expert does not fit the theory of liability that remains
in the case, would that -- what is the difference in

determ ni ng probative value there and determ ni ng

whet her it conmes in under Daubert? | don't understand
it.
MR. BARNETT: Well, it -- it certainly is
29
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not an adm ssibility question. So, | nean, that's what
the question is before the Court. That is definitely
not an adm ssibility question. 1t's a question of
probativeness. And you can analyze it however you want
to under a clearly erroneous test, which is what applies
bot h under a Daubert standard, as well as a class
certification, where the judge is --

JUSTI CE SCALIA: You're -- you are saying
it's inadm ssible if it's inadequately probative, right?

MR. BARNETT: It --

JUSTI CE SCALI A: So the two questions boi
down to the sane, don't they? |If it's inadequately
probative, it's inadm ssible, isn't that right.

MR. BARNETT: If -- if ydu are tal king about
at the hearing for the class certification --

JUSTI CE SCALI A:  Well, whenever.

MR. BARNETT: -- as opposed to a trial.

JUSTI CE SCALI A: |'mtalking about what --
what is the criterion for Daubert?

MR. BARNETT: Daubert --

JUSTI CE SCALIA: |Is it adequately probative?
If not, it's inadm ssible, so.

MR. BARNETT: If it is unreliable, then it
IS not adm ssible.

JUSTI CE SCALI A: Well, you want to say --
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MR. BARNETT: It is not adequately or
I nadequately --
JUSTI CE SCALI A:  You say unreliable. | say
I nadequately probative. It's -- it is unreliable
because it is inadequately probative.
MR. BARNETT: It's -- okay, Your Honor.

JUSTI CE SCALI A: There --

MR. BARNETT: | amnot going to quibble with
you about that. But this case -- Conctast, at the heart
of this appeal, it's Conctast --

JUSTI CE KAGAN:. M. Barnett, it's always
true, isn't it, that evidence that is inadequately
probative is inadm ssible?

MR. BARNETT: Is it almays t he case?

JUSTI CE KAGAN: [It's always been true,
right, if evidence is not probative?

MR. BARNETT: If there is an objection -- if
there is an objection, there is a lot of authority --

JUSTI CE KAGAN: Well, that's the thing. |
mean, but have we ever said that -- that w thout an
obj ecti on, sonebody can say, |ook, we -- we argued about
this evidence, and that should be just good enough, even
t hough we didn't -- we didn't nmake an objection to
exclude it?

MR. BARNETT: | -- | amunaware of any tinme
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this Court has said it's okay not to object.

CHI EF JUSTI CE ROBERTS: W are -- we are
havi ng an el aborate discussion, and you did in -- in the
briefs, about whether or not this was a claimthat was
wai ved bel ow. No court has addressed that yet. W're a
court of review, not first view.

So it seens to nme that one option for the
Court, since we did refornmulate the question, is to
answer the question and then send it back for the court
to determ ne whether or not the parties adequately
preserved that option or not -- that objection or not.

MR. BARNETT: Your Honor, | agree that
that's one of the options that Your Honor has. But of
course, it goes back with all the scdffs and scars and
mess-ups that preceded it up until today.

CHI EF JUSTI CE ROBERTS: Well, fine. | nean,
and the district court, presumably, can deci de based on
t he proceedings and all that below all the scars and
mess- ups, whether or not it was adequately preserved or
not .

MR. BARNETT: | agree, M. Chief Justice.

l -- 1 do --

JUSTI CE BREYER: The strongest argunent |

think for that point of view would be sinply this: The

Smi th Conpany makes wi dgets. The plaintiff says they
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nonopol i ze the wi dget business. That business has
nonopol i zed because they achieved the power to raise
pri ce above the conpetitive |evel through exclusionary
practices. For exanple, United Fruit used to pour
garbage on the ships of its conpetitors.

Now, we have here a class of people who have
been injured by their nonopoly power -- and here they
are, and you give a list. The judge says to the other
side, how do you know that's the right list? Well, we
know, here's how we know. We have an expert here who
has used a nodel to pick out the right people who were
I njured by the nmonopoly power -- its exercise. And the
ot her side says, no, that nodel is no good.

Well, if it genuinely is\no good and really
wort hl ess, then I guess you haven't shown these are the
ri ght people for the class. And I think that's what
they're saying. And so the response to that is, to

answer this question, do we have to go | ook at the

nodel ? | nmean, on its face, it seens okay. | don't
know. | haven't |ooked at the record. And --

MR. BARNETT: | would love to tal k about the
nmodel .

JUSTI CE BREYER: Could you tal k about that a
little bit, please?

MR. BARNETT: Yes, | --

33
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

JUSTICE BREYER: Did | get ny analysis
ri ght?

MR. BARNETT: | would love to tal k about
this nodel. This --

JUSTI CE BREYER: No, no. That isn't what |
want to really know.

(Laughter.)

JUSTI CE BREYER: | want to know -- if you
think of the exanples | just -- do you, as the
plaintiff, when you draw up your |ist of class nenbers,
have to have on that |ist people who really were hurt by
the -- or plausibly were hurt by the exercise of nmarket
power? And you have to have some way of picking them
out, and you have chosen this nodel és a way. So |
guess they coul d object on the ground that nodel is
wor t hl ess.

Is this analysis right? And you would have
to show, no, it isn't worthless.

MR. BARNETT: Yes, Your Honor. W do have
to show that this is a fantastic nodel, which it is. It
is --

JUSTI CE BREYER: You don't have to show t hat

much. | think you only have to showit's a plausible
nodel .
MR. BARNETT: Al right. 1| -- 1 agree. |
34
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am not going to put the -- | am happy wi th whatever test
you all want to apply is what |I'm sayi ng.

(Laughter.)

MR. BARNETT: This is a good nodel. And two
of the basic m sconceptions that this case cones into
this Court with is, first, that there -- that
Dr. MCl ave was tal ki ng about a causal connection
bet ween the anticonpetitive conduct and the damages.

He was estimating, whatever the -- whatever
the anticonpetitive conduct is, whatever the judge or
jury finds is the anticonpetitive conduct that accounts
for the sky-high prices throughout the Phil adel phi a
area -- whatever it is, this is an accurate reflection
of the danmages on a cl ass-w de basis\aggregated acr oss
the class. The -- Contast --

JUSTI CE SCALI A: He didn't say what --
there -- there were four possibilities that he took into

account, right, as to what the anticonpetitive conduct

was ?

MR. BARNETT: And, Your Honor --

JUSTI CE SCALIA: And as it turns out, only
one of those was found to -- to be in the gane.

MR. BARNETT: | do want to make sure | -- |
make the connecti on. Dr. WIlliam was the one who

tal ked about this -- not Dr. MO ave. Dr. WIIlianms was
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t he one who said this is the anticonpetitive conduct,
and this is what caused there to be | ess conpetition.
It was Dr. MClave's job to figure out, well, what's the
harmto the class as a result of that chain of events?

You are right, Your Honor, that --

Justice Scalia, that Judge -- Judge Padova excl uded
three of the four nmechanisns that Dr. WIllians tal ked
about as having a causal connection. And it turns out
Dr. WIlliams --

JUSTI CE SCALI A: That was the basis for the
cl ai nms.

MR. BARNETT: It was not, Your Honor.

JUSTI CE SCALIA: It was not the basis? His
was based only on the one that the cdurt accepted?
VWhere -- where in the record is -- is that?

MR. BARNETT: His -- his nodel was agnostic
about what the anticonpetitive conduct was.

JUSTI CE SCALI A:  You can't be agnostic about
what the anticonpetitive conduct is, if you are going to
do -- if you're going to do an analysis of what are the
consequences of the -- of the anticonpetitive conduct,
you have to know the anticonpetitive conduct you are
t al ki ng about.

MR. BARNETT: Again, | want to make sure |

am being precise about this, Justice Scalia. There is
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no question that the conduct that caused the harmis the
clustering behavior that Concast engaged in over a
decade's tine.

VWhat is not clear -- was not clear, but is
now, because Judge Padova has told us, which of the
mechani snms that Dr. WIllianms fornul ated as possible
causes of the -- the possible engines that resulted in
the prices going way up

JUSTI CE BREYER: And | guess, in a

nonopol i zation case, it is not the case that you have to

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

trace the damages to the exclusionary conduct.

MR. BARNETT: Exactly.

JUSTI CE BREYER: I n a classical class
of -- Section 2 case, the danmages are caused by the
nmonopol i zati on, which |acks skill, foresight, and

i ndustry justification. So the fact that

three, but kept one has nothing to do with damages in

he omtted

a classical Section 2 case, is that right?

MR. BARNETT: Exactly right,

Justice Breyer.

And maybe, if you think of it as the possibility of

think of in terns of engines. There is an engine that

I's causing sonething. Maybe it's --

JUSTI CE BREYER: But here is the difficulty

that | am having, a little technical,

this is a regulated industry.
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MR. BARNETT: Yes, Your Honor.

JUSTI CE BREYER: And because it's a
regul ated industry, the regulator, in your view, is
doi ng one of the worst jobs in history. They are
willing to cone in and overbuild and everything, so he
must be letting prices -- all right. Suppose the judge
or lawer were to find, that's okay, it doesn't matter
all we're interested in is what Justice Scalia says.

Then, if that were true, from /|l ooking at the
footnote on this, | guess you'd take this nodel, and you
woul d sinply subtract or add to the base, which is
supposed to be the conpetitively priced districts.

MR. BARNETT: Yes, Your Honor.

JUSTI CE BREYER: The disfricts t hat al so
have satellite.

MR. BARNETT: | ndeed.

JUSTI CE BREYER: And that shouldn't be tough
to do, but I don't knowif it's tough to do, and | don't
see how we're ever going to find out.

MR. BARNETT: The record says it can be
done. In fact --

JUSTI CE BREYER: | don't know. How would
you answer such a question?

MR. BARNETT: | would -- would cite you

to -- let's see if | can find it.
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It'"s in -- actually in the court of appeals
record AO 01533 through 34, it is stated there that you

can take off of the DBS -- if you don't like the DBS

penetration screen, then you can turn it off, and

damages are still, as we have established since -- when
Conctast -- when they finally did file a Daubert noti on,
woul d be something like $550 mIlion on a class-wi de
basi s.

So that is in the record, as well as there
is anpl e evidence, Exhibit 82, which shows 23 different
iterations of the damages nobdel s, including damges
nodel s that Dr. Chipty on the Contast side put together,
slicing and dicing all of this data to show that, no
matter how you slice it and dice it,\alnnst, if you did
it in any kind of a fair way that the Federal Judici al
Center recognizes as a reliable type of nethodol ogy, you
are going to have significant damages across the class
for each class nenber throughout the tinme period.

The other thing | would Iike --

JUSTI CE KAGAN: M. Barnett -- I'msorry.

Go ahead.

MR. BARNETT: No, Your Honor. | was about
to change that subject.

JUSTI CE KAGAN: Okay. Then I wll.

(Laughter.)
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JUSTICE KAGAN: | amstill in search of a
| egal question that anybody di sagrees about here.

(Laughter.)

JUSTI CE KAGAN:  You know, | read before the
district court statement of the standard, now all points
of the circuit court statement of the standard, where
the circuit court says, "The inquiry for a district
court at the class certification stage is whether the

plaintiffs have denonstrated" -- burden is on you -- "by
a preponderance of the evidence that they will be able
to neasure danmages on a cl ass-w de basi s using conmon

pr oof . "

The parties both agree with that statenent
of the standard. It seens to ne thaf the parties also
both agree -- and this goes back to Justice Sotomayor's
gquestion -- that if the Daubert question had not been
wai ved, that if -- if Conctast had objected to the
adm ssibility of this expert report, that, indeed, the
court would -- should have held a hearing on the
adm ssibility of the expert report.

So this is a case where it seens to ne that,
except for the question of how good the expert report
is, none of the parties have any adversarial difference
as to the appropriate I egal standard. And -- you know,

usual Iy, we decide cases based on di sagreenents about
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|l aw. And here, | can't find one.

Is there any? Do you disagree with
M. Estrada on any statenment of the |egal standard?

MR. BARNETT: | -- | do not, Your Honor, and
| think Justice -- Judge Padova got it exactly right.
You read the -- the standard that he applied. In fact,

I f anything, it's a tougher standard than should be the
test. But we're -- we enbrace that test and we are
happy about it, and we don't disagree with M. Estrada.

And this is what I was about to change
subject to a little bit, the two m sconceptions that
fundanmental |y affect Contast's view of the world --

JUSTICE ALITO. Well, before you do that,
|l et nme ask a question related to mhaf Justice Kagan j ust
asked. If we were to answer the question presented as
refornmul ated, | take it your answer would be that a
district court under those circunstances may not certify
a class action; is that right?

MR. BARNETT: |If there is a proper
obj ection, properly and tinely presented, it's preserved
up through the appellate courts and all the things that
you need to do in order to be fair to the judge, as well
as make sure you get it -- give it as good a chance to
be right as possible, the answer would be yes. But

that's a | ot of caveats before you get --
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JUSTICE ALITO. Well, then the only

remai ni ng question is whether the issue was in the case

as a factual -- as a matter of the record here; isn't
that right?

MR. BARNETT: Well, if the issue of
adm ssibility is in the case, | don't think it is. |If
evidence cones in -- again, this is -- this was not a

bunch of expert reports that were just piled up on
the -- in chanbers, and Judge Padova went through them

He actually, at their request, had a four-day hearing,

and then a fifth day, where he posed a series -- | think
It was a four-page |letter where the judge says, |I'm
concerned about this, |I'm concerned about that, y'al

cone back and tell nme why it's okay.\

And what - -

JUSTICE ALITO. Well, could this report be
probative if it did not satisfy Daubert?

MR. BARNETT: The answer, Your Honor -- and
my source is Section 274 of Trial and Corpus Juris
Secundum wel | -recognized in this Court, no doubt. It
says that, if it's in the record, if it cones in
unobj ected to, it has whatever probative value the
court -- the trier-of-fact chooses to place on it.

JUSTI CE KENNEDY: That the court as the

trier-of-fact chooses to -- that the -- not reserved to
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cases where there's a jury? |Is that --

MR. BARNETT: No, Your Honor.

JUSTI CE KENNEDY: It seems to ne that, as |
I ndi cated before, that the whol e question of weight and
admi ssibility is sonewhat |ess inportant when the trial
judge is not the gatekeeper. The trial judge, at the
end of the day, can hear the testinmony and say, you
know, | admtted this testinony, but it doesn't make any
sense, it doesn't work.

MR. BARNETT: \What's happening, Your Honor,
is you have got to satisfy -- Rule 23(b)(3) says the
judge has to make findings. That's one of the few
parts of Rule 23 that tal ks about findings.

JUSTI CE KENNEDY: Well, He does what | said,
but then he has 100 pages of findings.

MR. BARNETT: Yes, Your Honor. But he's --
he's acting as a gatekeeper, and what he's doing -- or
she's doing is projecting, what's this trial going to
| ook |i ke, based on the evidence in front of nme?

JUSTI CE KENNEDY: No, | think that's where
we di sagree. The judge has to nmake a determ nation
that, in his view, the -- the class can be certified.

MR. BARNETT: Absolutely. He does. And
if --

JUSTI CE KENNEDY: And that includes sone
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factual inquiries as -- as to the danmages all eged and
t he cause of the injury and whether or not there is a
common -- whether or not there's a commonality.

MR. BARNETT: The -- Justice Kennedy, the
district judge asks, prove to ne -- to the plaintiff,

t hat you can prove it at trial, prove to nme now that, at
trial, you will be able to submt a damages nodel that
passes nuster, under Daubert or whatever test there is,
dependi ng on what the objections are.

So the judge is acting in a gatekeeper role,
right then, kind of projecting into the future about
what am | going to do when the jury's in the box --

JUSTI CE KENNEDY: Well, that's not -- "1
t hink about it, but that's not ny understanding. I
t hought the judge has to nmake a determ nation that, in
t he next case we are going to hear this norning, that
the representation is material or it affects the nmarket.
The judge has to make that conclusion, make that
finding.

MR. BARNETT: And the finding that the judge
makes, based on preponderance of the evidence,
plaintiffs have shown to nme that, nore |likely than not,
at trial, plaintiffs will be able to show, on a
cl ass-w de basis, sone evidence, enough to get a verdict

that could be upheld, enough that satisfies to sone
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evi dence or whatever the test is at trial, that shows
damages on a cl ass-wi de basis.

So the judge isn't saying, this is it, you
can't fix it, you can't change it, you can't nodify it,
you can't enhance it between now and trial. He says
that you can do it. You have shown to nme -- to ny
satisfaction, that, nore |likely than not, that the
evi dence that you will present to the jury at trial is
going to be adm ssible, and it's going to be
sufficiently persuasive if the jury chooses to accept
it.

And this is where -- | really want to get to
this about the nerits. This -- | think there is a great
deal of confusion about what Judge Afdisert meant in the
Third Circuit when he tal ked about the nerits.

Contast, each time construes, when he uses
the word "nerits," talk about incantation of nmagic
wor ds, that that means whether it's good or bad, that
that is what Judge Aldisert was tal king about. That is
not what he was tal king about at all. He was tal king
about trial on the nerits. He was saying that, right
now, we don't have to decide whether this nodel is
perfect. I1t's enough.

The test -- this issue isn't before us

because it's been waived, Daubert and all that, but if
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you want to know what our observation would be, if this
were presented in a proper case, then observation is it
doesn't have to be perfect, and it can be enhanced
bet ween now -- which is supposed to happen at an early,
practicable time -- and trial, so that the jury can see
it.

JUSTI CE SOTOVAYOR: Counsel, tell nme -- you
articulate for me what you think -- what the district
court found when it accepted your expert's theory as
adequat e.

MR. BARNETT: \What Judge --

JUSTI CE SOTOVAYOR: What do you think that
means, |egally?

MR. BARNETT: What Judge\Padova found was
that the McCl ave damages nodel is persuasive to him--
sufficiently persuasive to him that it could be used at
trial to prove damages on a cl ass-w de basis.

JUSTI CE SOTOVAYOR: And so what does
"sufficiently persuasive" nean?

MR. BARNETT: That nore likely than not --

JUSTI CE SOTOVAYOR: It sounds nice, but nore
i kely than not --

MR. BARNETT: More likely than not that it
will be adm ssible at trial, and it will meet the

standard that's required to get to a verdict. Not that
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it's I"mconvinced that you're right. And that's what
Judge Al disert was tal king about.

He said, it's not time for us to say Conctast
wins or plaintiffs win, based on all this evidence. The
only thing that's really before the court is whether,
nore |ikely than not, the plaintiffs have presented a
nodel -- we're tal king about a nmodel in this case. It
could be a different issue in a different case. 1In the
t he Angen case that's comng up, it could be a different
| ssue.

JUSTICE GINSBURG. M. Barnett, this is on a
different issue, but you had originally suggested that
you had -- that the notion -- that the settlenent that's
| oom ng was a reason that this Cburt\ought not to decide
this case. But do you now agree that, given the
district court's denial of your notion to enforce the
settlement, that the proposed settlenent has no bearing
on this Court's consideration of the case?

MR. BARNETT: At this tinme, Your Honor, |
think -- I think it has no bearing on what this Court
does or does not do in this case. It is sonething that
we woul d have the right to appeal at an appropriate
time, but we're not doing that now.

CHI EF JUSTI CE ROBERTS: Counsel, it -- it

seens to ne that your answer to Justice Sotomayor, which
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is whether it's nore likely than not that this will be
sonmet hing that can be used at trial, one way to capture
that is whether or not this evidence is usable, right?

MR. BARNETT: | would not say that. And
partly --

CHI EF JUSTI CE ROBERTS: More |ikely than not
whet her it can be used at trial, that sounds like, is it
usabl e?

MR. BARNETT: Well, the reason |'m
hesitating is because --

CHI EF JUSTI CE ROBERTS: Well, | know the
reason you're hesitating.

(Laughter.)

MR. BARNETT: Well -- and al so, it's because
it's sonmething you don't know. When that word was used,
"unusable,” in court, they were tal king about conmon
| npact. That's what that was about. That was what t hat
di scussi on was about. It wasn't about this nodel.

JUSTI CE KENNEDY: Well, of course, there
matters for the trier of fact to determine at the nerits
stage, but under -- under Daubert and under Rule 702,
the judge has to say that the evidence is relevant to
the task at hand, and it has a reliable foundation. |
can see a judge saying, well, now, this theory that

you're using, this theory works, | think it's accepted
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i n academ a. Then he hears all the t

says, It just doesn't work here.

estinmony, and he

MR. BARNETT: And Judge Padova coul d have

done that, but he didn't do that. [

t hi nk he was

persuaded by the evidence that Dr. MCl ave put on, and

he rejected -- because we know from his 81-page opi nion

that he rejected an awful | ot of what

sai d.

Conctast's experts

So he -- he could have made that

determ nation. And this is why it's

talking -- if we're not dealing just

an -- if we're

with an

adm ssibility issue that's been forfeited away, we're

dealing with abuse of discretion and
And this is --

JUSTI CE KENNEDY: I'm - -
just described is not Daubert.

MR. BARNETT: Your Honor,

trial court and sonmebody says Daubert

clearly erroneous.

|"'m not sure what

if you're in a

or sonmebody says

Rul e 702 or sonebody says | object to this expert's

testinony, that has profound significance. And, again,

| think it's -- it's alnmst disrespectful to the

district court to say, it's okay, alt

gquestion wasn't on the test that you

hough this -- this

had when you were

trying to decide the case, we're going to add the

question to the test, and by the way,
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That's not fair.

JUSTI CE SOTOVAYOR: Counsel, the bottomline
is can a district court ever say that it's persuaded by
unreliable or not probative evidence. That's really the
bottom | i ne questi on.

MR. BARNETT: | --

JUSTI CE SOTOVAYOR: Does it commt | egal
error when it finds sonmething that's unreliable and
unper suasi ve -- or unprobative?

MR. BARNETT: Well, Your Honor, | agree.

And of course, that's not the issue in the case because
Judge Padova was convinced it was reliable. And there's
pl enty of proof that there was.

JUSTI CE SOTOVAYOR: | --\I think that's a
fair reading of what he said --

MR. BARNETT: Right.

JUSTI CE SOTOVAYOR: -- but if we're
answering a | egal question.

MR. BARNETT: We're tal king about the -- the
edges and all the -- where everything is done properly
below. [If it doesn't pass nuster under Daubert --
what ever the test is, let's not refornulate it here --
suppose, yes, then it's not adm ssible.

JUSTI CE SOTOMAYOR: The problem everyone's

having is -- | think -- that why do you need Daubert to
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poi nt out that sonething is not probative or unreliable?
Why -- whether it's an expert or a lay w tness
testifying, wouldn't you apply that sanme standard to
anybody's testinony?

MR. BARNETT: Justice Sotomayor, let nme --
l et me just give you an exanple. There were a bunch of
| ssues that the dissenting judge raised, including the
overbui l ding screen, a particular kind of market screen,
mat hemati cal averages. |If -- in the DBS penetration
screen, if he had raised any of those, if there had been
a whisper of a hint of a suggestion, of a thought, of
those things in the district court, we'd have been
all over that. And we would have proved that it was
fal se, that those -- that those staténents are untrue.

And we know that's accurate because, as |
just read to you fromthe -- the court of appeals
record, the DBS screen can, in fact, be taken off,
elimnated fromthe sanple, and you still have
$550 mllion worth of damages on a cl ass-w de basis.

JUSTI CE SCALIA: M. --

MR. BARNETT: And the reason we got to that
I's because they finally did when -- on the eve of trial,
file an actual Daubert notion, and that was our
response. And they cited footnote 323 of their brief.

JUSTI CE SCALIA: M. Barnett, suppose --
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suppose we held that where -- where there's a bench
trial, it doesn't make any difference what -- what --
whet her the judge excludes the evidence under Daubert --
| never know how to say it. |Is it Daubert or Daubert?

(Laughter.)

MR. BARNETT: It depends on the tinme of day,
Your Honor.

(Laughter.)

JUSTI CE SCALIA: Yes, | think you're right.

It doesn't make a dine's worth of difference whether the

judge excludes it under -- under Daubert or proceeds to
find it sinply unreliable -- unreliable. Suppose --
suppose we held that. What -- what difference would it

make in the world?

MR. BARNETT: Il would --

JUSTI CE SCALIA: So the trial judge could
say, yes, | have a Daubert notion, but -- but I'm going
to defer that. [I'mjust going to -- going to proceed to
see whether this evidence is reliable.

MR. BARNETT: Justice Scalia, | would say
what you're doing is what | suggest the Court ought to
do. Everybody knows that district judges have broad
discretion in a lot of different things that they do.
You just nmade it this nuch bigger as a result of saying,

we're not even going to bother with the Daubert thing,
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we're going to trust that the district judge is not
going to be persuaded by phony evidence, and we're going
to trust-- if he gets it nearly close, right, that he
got it right.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Estrada, you have five m nutes
remai ni ng.

REBUTTAL ARGUMENT OF M GUEL ESTRADA
ON BEHALF OF THE PETI TI ONERS

MR. ESTRADA: Thank you, M. Chief Justice.

Let me -- let me start with the proposition
which | continue to find startling, that a damages nodel
can stand up to exam nation on the theory that it is not
i nked to any theory of anticonpetit{ve conduct. Now,
the theory seens to be that what the MCl ave nodel is
intended to do is to isolate conpetitive markets
el sewhere that are conpetitive in some sense, cone to
t he conclusion that the Phil adel phia DMA is sonmehow | ess
conpetitive, and charge whatever the expert says is the
difference to Contast.

But that has a fundanental failure, as a
matter of substantive antitrust |aw, because we know
fromcases fromthis Court and the court of appeals
goi ng back to Story Parchnent, that the one requirenment

Is that causation |link of the damages -- you know, it
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has to be certainly linked to illegal conduct.

JUSTI CE BREYER: |Is that right? |Is that
what Learned Hand said? 1Is -- is that what Al coa hol ds?
Is that United Fruit holds when they bonmb their
conpetitor's ship and achi eve nonopolization? That the
only people who can get damages are the people who run
the ship and were bonbed --

MR. ESTRADA: No, | think --

JUSTI CE BREYER: -- who bought those
bananas? | didn't know that. But besides, if you're
right, which | tend to doubt, but I'Il look it up, if

you're right --

MR. ESTRADA: Story Parchnment.

JUSTI CE BREYER: Yes, alf right. Fine.
"1l look that up. If you're right and as they pointed
out, it's still one of the easiest things in the world
to sinmply change the base for this nodel. |Instead of
t he base being those businesses or honmeowners who
received their service at conpetitive prices, we say --
we modify it by including those who received services
where DBS was involved, and that'll be a higher price,
and we subtract that price fromthe price they paid
where there was overbuil ding threatened.

Now, that'll be a new nunber. They say it

was a new nunber. And | think anybody running a nodel
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could do that, but | prom se you, | don't know. And to
know whet her you're right on that, or they're right, |
wi Il have to get into the nodel -building business, where
| am not an expert.

MR. ESTRADA: Well, no. | think all you
have to do is whether the proponent -- is to ask whether
t he proponent of class certification has discharged his
duty under this Court's cases, to cone forward wth
evidence that is persuasive under the point whether the
case as a whole can be tried as a class. You don't have
to beconme an econonetrician. You have to know enough to
assess whether the record that has been proffered is
probative on the question before the Court.

Here, it isn't. And one\of the reasons it
isn't is because they cane to the hearing in class
certification in the fall of 2009 after full nerits
di scovery. The papers -- we said to them we have ful
merits discovery, this nodel does not work. W had
variants of not usable. Every word -- | can read it
all, Justice Kagan, if it's worth taking the tine. You
know, the flaws preclude its use, it's not to be
accepted, it's not usable, it does not result in a valid
met hodol ogy that can be used.

And so, having said all of that, we said,

this nodel is bunk. You have full class nerits
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di scovery. You have plenty of opportunity to conme up
with a better nodel. Nothing.

We go to the court of appeals. It is
affirmed. Then it goes back to the -- to the district
court for further trial proceedings. The district
court, having read the court of appeal s’ opinion,
invites themto submt the evolutionary nodel that the
court of appeals had in mnd. Nothing. W are still
sticking with our story, MC ave's the guy.

And so they have had every concei vable
opportunity to devel op a nodel. Why haven't they done
that, Justice Breyer? O©Oh, maybe because there is a
problemin the record. You can take all of the maps in
the record, which are part of the fiéld suppl enment al
appendi x, and you can see the different areas of
penetration for DBS -- you know, has different rates of
penetration all over the class area.

Same thing for RCN and Fi OS. And you can
| ook at what -- what the market penetration is in each
franchi se area. Consider that each of themis a
different licensing authority, that the overbuil ding
woul d have to go to franchise by franchise and radiate
out in the fullness of tinme. And | don't know if there
I's an econonetrician that can conbine all of that into a

single class or subcl asses.
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They haven't identified one. And the key
point for the resolution of the case in front of you,
Justice Kagan, is that the question that cones here is
whet her a class that is nore expansive than the one that
you -- that you certified in Wal-Mart can possibly be
certified where there is no evidence that is tied to the
record in the case that is reliably probative that a
cl ass woul d exi st.

Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:05 a.m, the case in the

above-entitled mtter was submtted.)
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