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I N THE SUPREME COURT OF THE UNI TED STATES

DOUG DECKER, I N H S OFFI Cl AL
CAPACI TY AS OREGON STATE
FORESTER, ET AL.,
Petitioners : No. 11-338
V.
NORTHWEST ENVI RONMENTAL

DEFENSE CENTER, ET AL.

GEORG A- PACI FI C WEST, INC., ET AL.,:
Petitioners ; \ No. 11-347
V.
NORTHWEST ENVI RONMENTAL
DEFENSE CENTER, ET AL.
e e e e o ool ool ox
Washi ngton, D.C.

Monday, Decenber 3, 2012

The above-entitled matter cane on for oral
argument before the Suprene Court of the United States
at 11:06 a. m
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TI MOTHY S. BI SHOP, ESQ., Chicago, Illinois; on behalf of
Petitioners.

MALCOLM L. STEWART, ESQ., Deputy Solicitor General
Departnment of Justice, Washington, D.C.; for United
States, as ami cus curiae, in support of Petitioners.

JEFFREY L. FISHER, ESQ , Stanford, California; on behalf

of Respondents.
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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 11-338, Decker v. Northwest
Envi ronment al Defense Center and Georgia-Pacific v. The
Nor t hwest Environnmental Defense -- Defense Center.

M. Bishop

ORAL ARGUMENT OF TI MOTHY S. Bl SHOP

ON BEHALF OF THE PETI TI ONERS

MR. BI SHOP: Thank you, M. Chief Justice,
and may it please the Court:

There is a straightforward ground for
reversal here that rests on a standard application of
deference principles to EPA s treatnént of stormnater

CHI EF JUSTI CE ROBERTS: Before -- before we
get into that, congratulations to your clients --

MR. BI SHOP: Thank you.

CHI EF JUSTI CE ROBERTS: -- getting al nost
all the relief they're I ooking for under -- under the
new rul e i ssued on Friday.

MR. BI SHOP: Thank you.

CHI EF JUSTI CE ROBERTS: And thank you for
calling it to our attention.

MR. BI SHOP: Thank you.

The problemw th that rule is that it puts

4
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into place sonmething that EPA has been telling the

courts throughout this litigation, that in the

stormwater rule, where EPA refers to Standard | ndustri al

Classification 2411, that what it is referring to is

solely the four identified point sources in the

silvicultural -- rock crushing and so on.

In this case, NEDC Respondent argues that

the statute -- the | anguage of the statute, which is

t hat di scharges that are associated with industri al

activity nmust have NPDES permts, prevents EPA from

doi ng that --

JUSTI CE GI NSBURG: But there was no ruling

in the court of appeals. The court of appeals did not

rule on the statute -- whether the statute mandates that

t hese | oggi ng roads be governed.

MR. Bl SHOP: No. It did not. It did not.
JUSTICE GGNSBURG. So is --

MR. BI SHOP: That is an argunent that

Respondents have made in this Court.

JUSTI CE GI NSBURG. And so that's not a point

that this Court could resolve in the first instance.

MR. Bl SHOP: Well, | don't think that's --

don't think that's right. The -- the Respondent can

defend its judgment on grounds other than those that

were --

that were the basis of the Ninth Circuit

5
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deci si on.

JUSTI CE Gl NSBURG. Yes, you can do that; but
this Court is a court of review, not first view, and we
don't take questions that haven't been aired bel ow.

MR. BISHOP: Well, there -- there is an
addi ti onal reason why we don't think that the rule here
nmoots -- moots the issue. Let -- let's assune that
there is a petition for review

| think that's a fairly safe -- safe
assunption, that sonme environnmental groups argue that

the newrule is inpermssible because it's at odds with

t he | anguage of the -- |anguage of the statute, an
argument that | think is -- is near frivolous, but that
| think will be -- predictably will be made.

The rule is prospective. \Wat we have is a
judgment fromthe Ninth Circuit that says that we were
In violation for decades by not having permts. And --

CHI EF JUSTI CE ROBERTS: Well, but it's --
it's an unusual situation for us to rule in a case --

MR. BI SHOP:  Yes.

CHI EF JUSTI CE ROBERTS: -- where the issue
has ongoi ng significance and that's taken away. And
what we woul d be doing is, when there is a new rule, we
woul d be considering quite a lot of difficult issues to

determ ne what the old rule was, so that you can unravel

6
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what the Ninth Circuit has upheld.

MR, BISHOP: Well, let ne argue -- let ne --
maybe - -

JUSTI CE SOTOMAYOR: | thought the case | aw
was fairly clear that, when the EPA changes its rules in
your favor, that they can't -- the court can't inpose
penalties for a past violation.

MR. BISHOP: Well, | wish it were so clear
Certainly, we think that that is the case.

VWhat they've asked for below is penalties,
attorneys' fees, and renedi ati on of environmental harm
Now -- now, we think that, under Laidlaw, they shouldn't
be able to get any of those three things.

Now, this only happened 6n Fri day, so
can't claimthat 1've done conplete research on -- on
the point. But it -- you know, | do think that -- there
doesn't appear to be any |aw on the application of

Laidlaw to a claimfor renediati on.

CHI EF JUSTI CE ROBERTS: s this a -- is this
a new rule that they -- | too haven't had nmuch of a
chance to | ook at it. But is this a newrule? O is it

an amendnent of the existing rule?
MR. BISHOP: It's an anendnent of the
existing rule. But what it does is to put into place

agai nst the rule exactly what EPA has been saying

7
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t hroughout this litigation. There is nothing newin the
rul e.

So this is sonething that EPA has been
saying in the litigation and that we think is entitled
to Auer deference as a result of that. Now, it's in the
rule, so it gets -- it gets Chevron deference. But
we - -

CHI EF JUSTI CE ROBERTS: Are you sure you
want what you're asking for? What if we go ahead and
decide this case and rul e against you?

MR. BI SHOP: Well, we are -- we are hoping
that you rule -- you'll rule with us. And certainly, on
the basis of this rule --

(Laughter.)

JUSTI CE SCALIA: That's usually the
obj ecti ve.

MR. BISHOP: On the basis of this rule, you
have to understand that the challenge to this rule is
the claimthat the -- the words "associated with
I ndustrial activity" nust be interpreted by EPA to
I ncl ude harvesting activities and the -- the noving of
the | ogs out of the harvest area. Now, that's --

CHI EF JUSTI CE ROBERTS: Now, | suppose that

your clients and others simlarly situated -- or | -- |
guess it would be the Respondents -- can chall enge the
8
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new rule, right?

MR. BI SHOP: Yes. So --

CHI EF JUSTI CE ROBERTS: So you woul d have,
si mul t aneously pending, a case involving the
interpretation of the old rule and a challenge to the
new rul e.

MR. Bl SHOP: Right.

CHI EF JUSTI CE ROBERTS: Each of which would
have the sane issue.

MR. BI SHOP: And this Court can cut through
all of that by deciding this case, which the sinplest
way to decide this case is under the stormwvater rule.

If the Court decides this case in our favor under the
stormvater rule, then that wll precfude a large part of
the basis for the challenge to the new rule.

It's squarely in front of this Court.

M . Fisher has made the argunent here. The stormater
rule is squarely here. Congress conmpletely revanped the
Cl ean Water Act's approach to stormmater in 1987, and it
made cl ear that, as a default, point-source stormater
is regulated by the State, with NPDES permts required
only for discharges that are associated with industrial
activity and a few other categories.

And those statutory terns, "industrial

activity" and "associated with," are both ambi guous.

9
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And with those words, Congress |left EPA with discretion
to determ ne what activities count as industrial. And

it's in keeping with dictionary definitions for EPA to
have categorized activities like law, banking, retail,

agriculture, and silviculture as not industrial.

JUSTI CE KAGAN. But, M. Bishop, as -- as
Justice G nsburg said, that question was not deci ded
bel ow, and in the context of this case, which, of
course, was very different when it was briefed,

M. Fisher spent a grand total of 2 pages and rightly
so. It wasn't -- it was -- it was not the main issue in
the case then.

So would we really be doing sonething -- you
know, a good practice to decide this\issue, wi t hout
really any briefing on it and without a decision bel ow?

MR. BISHOP: Well, | think there is briefing
onit. | mean, both parties have briefed it. It gets 2
pages because it's a -- a near-frivolous argunment under
the -- under the caselaw, | think. But the fact is, if
you don't --

JUSTI CE KAGAN: Well, that isn't really
quite fair. It is 2 pages because it wasn't deci ded
bel ow and because -- and because the -- the question in
the case was very different, with a different

regul ati on.

10
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MR. BI SHOP: Now, the issue is before this
Court. |If the Court doesn't decide the issue, then we
go back. W have to fight for years about renedies --
about the appropriateness of remedies for this
adj udi cat ed past violation under Laidlaw. And Laidl aw
has sone very conplex |aw that's devel oped under it.

JUSTI CE GI NSBURG. You woul dn't have to do
anything if the Court vacated the decision below Then
you woul dn't be facing anything.

MR. BI SHOP: Well, obviously, if the Court
hel d the case was nmoot, then we'd like the -- the
vacatur. But in addition --

JUSTI CE Gl NSBURG. Woul d you be --

MR. BISHOP: -- there's éoing to be a
chall enge to the newrule --

JUSTI CE Gl NSBURG: Would you be entitled to
it?

MR. BI SHOP: Yes, we believe we are entitled
to vacatur.

JUSTICE GINSBURG: So -- so if you're right,
that you're entitled to it and we agree with you, then
there is nothing. You don't have anything hangi ng over
your head as a result --

MR. BISHOP: Well, what's left -- what's

| eft of --

11
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JUSTI CE GI NSBURG. -- of the prior decision.

MR. BISHOP: -- what's left at that point is
another 5 or 6 years of litigation under the new rule on
an issue that is briefed in this Court, before this
Court, and | think relatively easy to decide under the
stormwat er rul e.

CHI EF JUSTI CE ROBERTS: Are you -- which
i ssue are you tal king about? The industrial activities
I ssue or the silvicultural?

MR. BI SHOP: The industrial activities
issue. | nean, the -- the rest of this case has becone
very conplex, | think, because of -- of the -- you know,
t he governnment has raised the Sem nol e Rock argunent
that -- that no one's ever heard of Before. M. Fisher
has i ntroduced an argunent about whether the 1375(b)
categories -- this case falls within those categori es.

But there is a sinple way to decide this
case, and that is, under the stormwnater rule, EPA had
the discretion to determ ne what activities are
i ndustrial, and it determ ned that tinmber harvesting is
not industrial. It defined "imedi ate access roads"” in
a way that does not cover these -- these roads, even if
it were industrial.

And these are terns -- the term"industrial"

is one that is anbiguous. The term "associated with

12
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i ndustrial activity" is one that admts of degree. |It's
li ke the word "m nim zed" --

JUSTI CE SOTOVAYOR: How do we -- how do we
avoi d, under your reading -- assum ng we agreed with you
what the rule says, that there is a difference between
| oggi ng roads and access roads? The other side raises a
| ot of question about whether these, in fact, are access
roads or not. So do -- do we need to --

MR. BI SHOP: The public --

JUSTI CE SOTOVAYOR: Do we have to reach that
i ssue then?

MR. BI SHOP: The public -- no, you don't
have to reach that issue because the EPA has deci ded
that the tinber harvesting activity {s not industrial.
In the rule -- inplenmenting this rule with a -- a
mul ti sectored general permt for industrial activity,
EPA said, quote, "Harvesting activities, including
| oading and initial transport from an active harvest
site, are not required to be covered under the
stormwater permts."”

You know, it's been perfectly clear in --
when it pronulgated the rule, it said that the reference
to SIC 24 was a reference to sawm|Ils, planing mlls,
and other mlls. When, in the briefs in this case,

it -- it explained the reference to SIC 2411, it said,

13
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"By not excluding SIC 2411, EPA intended to reference
only the four categories of silvicultural activities
al ready defined as point sources.” So it's -- EPA has
been --

JUSTI CE SOTOVAYOR: So how do we --

MR. BISHOP: -- absolutely clear that tinber
harvesting is not industrial activity --

JUSTI CE SOTOVAYOR: It may not --

MR. BISHOP: -- and, therefore, it does not
get to the "associated."

JUSTI CE SOTOVAYOR: It may not be, but these
are pipes, ditches, and channels which the CWA
explicitly defines as point sources --

MR, BI SHOP: Well, you cén - -

JUSTI CE SOTOVAYOR: -- that are not part of
t he harvesting. By definition, they are not.

They're -- you're saying public roads and not access
roads.

MR. BI SHOP: Well, renenber that the
stormvater rule applies to point sources. The default
position under the stormwvater rule is that point sources
do not require NPDES permts. And then Congress said
there are certain categories that do, and one of those
I's discharges that are associated with industrial
activity.

14
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EPA has said that, under these ternmns,
"associated with industrial activity,” "in industri al
activity," neither the tinber harvest nor the roads,
"The initial loading and initial transport from an
active harvest site are not required to be covered by
stormvater permts.”

It says, in the rule, that imredi ate access
roads are the only things that are covered. It
explains, in the preanble to the 1976 rule, that that
means on-plant roads that are dedicated for use by an
i ndustrial facility, not public roads. These are public
r oads.

These are used by hunters, fishernen,
of f-road vehicle enthusiasts, bird métchers. These are
fairly heavily trafficked public roads that are used for
a few weeks, every few decades, for |ogging activities.
And so these are not, EPA has been very clear, the sort
of --

JUSTI CE KENNEDY: Am | correct or incorrect
t hat a consi derabl e nunber of these roads are -- a
significant nunber of these roads were built initially
by the | ogging industry?

MR. BI SHOP: Yes, sone -- sonme of them
surely -- surely were.

JUSTI CE KENNEDY: And it's alittle hard for

15
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you to say that, when these were built by the | ogging
I ndustry and presumably maintained to sone respect by
the 1 ogging industry, to say, oh, well, these are used
by hunters and so forth. | --

MR. BI SHOP: But -- but they are public
roads. They are owned by the counties, or they're owned
by the State. These two particular roads that we are
tal ki ng about here have been there between 50 and 75
years. They run by the river. There is a school bus
pul | -off on one of them because there are houses by the
side of this road.

There -- these are -- these are
qui nt essenti al public roads that are used by | oggers
fromtinme-to-tine. Are they -- are fhey built there?
Are there other roads that are built by us? Yes. But
t hey are public roads maintained by us under contracts
with the State, only during the period when we are using
themfor -- for logging activity, and otherw se
mai nt ai ned by the -- by the State.

So the -- and we think -- to cone back to
your -- your initial question, Chief Justice, about
whet her this can be decided without getting into these
ot her conplex issues -- that you don't have to -- if you
decide this case under the stormvater rule, it's -- and

taking at face value what the Ninth Circuit said, which

16
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is the rule itself is not clear, we see the Ninth
Circuit set a reference here to SIC 2411, which is
| oggi ng.

We see this reference to i nmedi ate access
roads. So at -- at that point, we -- you | ook at what
EPA has said. And EPA' s explanation, in its 1976
preanble, in its briefs and in -- in this case, are --
are absolutely clear, that there was no intention on
EPA's part to cover the channelled runoff al ongside
t hese roads.

JUSTI CE KAGAN. M. Bishop, could | -- I'm
sorry that I don't understand this well enough yet. But
can | understand what's still at stake for you in -- in
t he case? Put aside the question of\MMether t he new
rule is valid or not, all right? And what -- what do
you have riding on whether the Ninth Circuit's decision
I's correct at this point?

MR, BISHOP: Well, if thereis -- if there
Is a vacatur, so that we don't have to worry about
remedi es bel ow - -

JUSTI CE KAGAN: So which renmedies are you
worried about?

MR. BISHOP: Well, the renmedies that we --
we are obviously not worried about injunctive relief.

We are worried about the relief that they have asked

17
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for, for past -- supposed past violations, which is
penalties, attorneys' fees, and | think the nore conpl ex
one under the case law is renediation for environnmental
harm which the case | aw just doesn't seem to address
under -- under Lai dl aw.

So we are worried about those. And
principally, what we would like to do is to get sorted
out, once and for all here, an argunent that otherw se
woul d drag through the courts for the next five or six
years under this rule, putting the whole industry into a
good deal of uncertainty that we think is unwarranted.

If | can reserve the remainder of ny time?

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Stewart. \

ORAL ARGUMENT OF MALCOLM L. STEWART,
FOR UNI TED STATES, AS AM CUS CURI AE,
| N SUPPORT OF PETI TI ONERS

MR. STEWART: M. Chief Justice, and may it
pl ease the Court:

On Friday, the EPA adm nistrator signed a
new rul e that amends EPA' s existing regul atory
definition of the term "stornwater discharge associ ated
with industrial activity."”

The new rul emaki ng specifically disapproves

the Ninth Circuit's decision in this case and states

18
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explicitly that the only facilities under SIC Code 2411
that are industrial are rock crushing, gravel washing,
| og sorting, and | og storing.

CHI EF JUSTI CE ROBERTS: Were you as
surprised, as we were, to |learn about that final rule?
MR. STEWART: No, we were not.

CHI EF JUSTI CE ROBERTS: When did you |learn
that the final rule would be issued on Friday?

MR. STEWART: | learned on Friday norning
that the final rule would be issued. | |earned on
Friday afternoon that the final rule had been issued.
Wthin five mnutes of that tinme, | alerted counsel for
both the Petitioners and --

CHI EF JUSTI CE ROBERTS: You had no i dea
before Friday that this was com ng out?

MR. STEWART: | knew that it was a strong
possibility -- | knew that it was a strong possibility
that it would conme out. The EPA had issued a notice in
Sept enber of proposed rul emaking. There was a notation
on OVMB's website in early Novenber, to the effect that
the rule had been transmtted for final approval by OVB.

CHI EF JUSTI CE ROBERTS: In early Novenber?

MR. STEWART: In early Novenber.

CHI EF JUSTI CE ROBERTS: WMaybe in the future,

you could |l et us know when sonething as definite as that

19
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COnes.

There were 875 pages on the nerits briefing
in this case, and if we knew that the final rule was
I mm nent, we could have reschedul ed the case for Apri
or-- or sonething along those |ines.

MR, STEWART: |'m sorry, Your Honor. W --
you know, we did explain in the opening brief that the
rul e had been --

CHI EF JUSTI CE ROBERTS: Oh, | know, that
there was a proposed rule. Is it your experience that
proposed EPA rul es becone final within a coupl e of
nont hs, particularly?

MR. STEWART: No, | think that -- well, |
think this happened nore quickly thaﬁ it usually does,
but I think we intended respect for the Court's
processes, rather than disrespect.

Obviously, it's suboptinmal for the new rule
to be issued the Friday before oral argunment; but it
woul d have been even worse, | think, fromthe standpoint
of the parties and the Court's deci sion-nmaki ng processes
if the rule had been issued a week or two after the
Court heard oral argunent.

CHI EF JUSTI CE ROBERTS: Well, maybe. And it
woul d have been best if we had known about this in early

Novenmber .

20
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MR. STEWART: Wth -- with respect to the
I npact of the rule on this case, the new rule was not
i ntended to change the neaning of the preexisting
definition, and in our view, it renders the case noot.

And, really, the point of issuing the new --

JUSTI CE SOTOVAYOR: How do you deal with his
poi nts about the ex-fact renmedies of attorneys' fees and
remedi ation? Why are -- why are those noot?

MR. STEWART: Well, | think the question of
attorneys' fees, if the Ninth Circuit's decision was
vacated on the ground that the case would beconme noot,
attorneys' fee are avail able under the Cl ean Water Act
and citizen suits only to prevailing or substantially
prevailing parties. And I don't see\any way t hat
Respondent could make a claimto be a prevailing or
substantially prevailing party when, at the end of the
day, it got no relief.

Now, with respect to questions of
remedi ation and, particularly, of civil penalties, the
Court, in Steel Conpany and Laidl aw, addressed the
ci rcunmst ances under which civil penalties would -- could
and could not be awarded in citizen suits. And the
Court in Steel Conpany said that, in citizen suits, a
citizen plaintiff |lacks standing to seek civil penalties

as a renmedy for past violations because the citizen

21
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derives no benefit from paynment of the penalties into
the treasury.

In Laidlaw, the Court held that, where there
I's a prospect of recurring violations or ongoing
violations, the citizen plaintiff does have standing to
seek civil penalties as a deterrent to future
illegality.

CHI EF JUSTI CE ROBERTS: Do you -- are you
saying that the private conpani es would not be |iable
for civil penalties, even though the alleged violation
was ongoing at the tine of the district court
litigation?

MR. STEWART: That's correct. That even
if -- 1f, by the tine the -- the suif was wound up
there was no prospect of an ongoing or future violation
because EPA had anended the rule to nake clear that the
conduct was lawful, there would be no future illegally
to deter. And then there --

CHI EF JUSTI CE ROBERTS: Well, can | stop you
just for a nonment? EPA made clear that the conduct was
not unlawful. We have a new regul ation. The fact that
t hey have issued a new regul ati on doesn't nean that the
reading -- doesn't nean that that's a denonstration that
the prior conduct under the old regulation was | awful.

Now, | know you've taken the position that

22
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it was not, but you've got a court of appeals decision
saying it was.

MR. STEWART: That's correct. And if we
actually had a civil penalty award issued by the
district court in the first instance, it m ght be a nore
conpl i cat ed questi on whet her that award shoul d be
vacated. But the district court ruled in the
petitioner's favor. There was never any civil penalty
awar d.

And so if -- if the question is can the
district court, at some future stage of this case, enter
a civil penalty award, under Laidlaw, the only
justification for that in a citizen suit would be to
deter illegal conduct that m ght be fhought to be
possi ble after the civil penalty award was issued and --

CHI EF JUSTI CE ROBERTS: That -- that would
have to be based on the assunption that the N nth
Circuit decision was wong.

MR. STEWART: It would not have to be based
on the assunption that the Ninth Circuit decision was
wong at the tinme that it was entered; that is, even if
EPA had done sonething that was explicitly characterized
as a change in the law, if EPA had issued a rul e-nmaking
t hat said, what Petitioners had been doi ng was unl awf ul

up to this point, but we've decided that it shouldn't be
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unl awful , and, therefore, we're anmending the rule to
make it legal, if EPA had done that, there would still
be no prospect of future illegality, assum ng that the
rule is taken to be valid.

And, therefore, although in an EPA
enf orcenent action, there m ght be a possibility of
getting nonetary awards for past m sconduct because
that's sonething the government can do, the citizen's
only stake in the matter would be to deter future
illegalities.

JUSTI CE SCALIA: MWhat if -- what if the rule
Is held invalid? | mean, we don't know the answer to
that question until this rule is challenged, and there
Is ultimtely a -- I"'msure it will Be chal | enged
because their position is that the -- this rule
contradicts the statute. So how does that factor in to
your anal ysi s?

MR. STEWART: It certainly is possible that
the rule will be challenged, but, as -- as Petitioners
have enphasized in their brief, and we agree, the proper
forum for adjudicating challenges to the validity of an
EPA regulation is through a suit brought against EPA
based on the adm nistrative record; that is, a citizen
suit against the petitioners --

JUSTI CE SCALI A: | understand that, but ny
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point is, until that suit is -- is concluded, you don't
know whether there is a possibility of future violation
or not, do you?

MR. STEWART: You don't know. But | think,
at this point, the prospect that the EPA rule would be
bot h chal |l enged and vacated is sufficiently specul ative
that it would be out of keeping with general principles
of nootness for the Court to go on to decide the
question of what the old rule neant.

And really --

JUSTI CE KAGAN: |Is what you said true al so
of the renediation piece of this? You said that, at
this point, even if we understand this as a change in
the law, the Plaintiffs would not be\entitled to fines.
Woul d they al so not be entitled to any kind of
remedi ati on?

MR. STEWART: | -- | think we would want to
study that a little further. The general rule,
certainly, is that injunctive -- the propriety of
injunctive relief is determ ned on the basis of the | aw
in effect at the tine of the Court's decision.

And under the -- the newy pronul gated rul e,
once the rule took effect, that -- that would be to the
effect that the discharges fromstormvater runoff are

not covered, and an order requiring renmediati on woul d be
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a formof prospective injunctive relief. It would
address --

JUSTI CE KENNEDY: Is it your subm ssion that
we shoul d i ssue an order vacating this npot or issue an
order for the court of appeals to consider whether it's
noot ?

MR. STEWART: | think either one would be --

JUSTI CE KENNEDY: What is your subm ssion?

MR. STEWART: Qur preference would be that
the Court issue an order vacating as noot; but it would
al so be an appropriate decision to -- to |eave that to
the court of appeals in the first instance.

And, again, EPA's objective in this was to
obviate the need to decide vex quest{ons concerning the
meani ng of the old rule. That is, EPA has said for
nearly 40 years that it doesn't believe that NPDES
permts are the appropriate way of addressing the -- the
dangers to water quality that are posed by these sorts
of discharges and --

CHI EF JUSTI CE ROBERTS: I -- 1I'"m having
troubl e seeing how we can dismss it as noot when there
woul d remain pending clainms for civil penalties and
i njunctive relief, which you' ve already said you want to
take a closer | ook at, and attorneys' fees.

Now, you seem fairly confident that they'll
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| ose on those, but you felt pretty confident that you'd
win on this.

MR. STEWART: Well, | think the one piece
that we would want to take a closer ook at is the
specific question of remediation for past harnm that is,
concrete steps on the ground to undo the results of past
di scharges. The -- the other two pieces of it --

JUSTI CE KAGAN: |t seens strange that you
would -- that there would be an order of renediation to
undo the results of past discharges when, at this point,
the | aw going forward is, go ahead and di scharge.

MR. STEWART: | think that's correct, that,
as | say, we haven't -- we haven't specifically focused
on this question; but my instinct is\that an order of
remedi ati on woul d be an aspect of prospective injunctive
relief that would be governed by the general rule that
I njunctive relief is to be determ ned under the | aw at
the time of the Court's deci sions.

But with respect to the other two el enents
of relief, I think those can be easily dealt with as a
matter of law, that is, to the extent that they are
seeking an injunction ordering that no further
di scharges occur without a permt, then clearly, the
propriety of that sort of injunction would be determ ned

under the newrule, and it wouldn't be avail abl e.
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And | think Laidlaw is clear that the only
basis that a citizen has for seeking civil penalties is
to deter future violations, not to punish prior
vi ol ati ons.

CHI EF JUSTI CE ROBERTS: Is this sonething
that -- in terms of nootness, we should eval uate under
the voluntary cessation doctrine?

MR. STEWART: No, | don't believe so
because, here, the basis for nootness is not that the --
the defendants in the suit have prom sed to change their
ways; it is that the EPA has issued a new regulation to
make clear --

CHI EF JUSTI CE ROBERTS: The EPA has changed
Its ways. \

MR. STEWART: Well, EPAis -- EPA is not the
defendant in the case; so, even if this were viewed as a
change in ways, it wouldn't be voluntary cessati on.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Fisher.

ORAL ARGUMENT OF JEFFREY L. FI SHER
ON BEHALF OF THE RESPONDENTS

MR. FISHER: M. Chief Justice, and may it
pl ease the Court:

It seens to ne, in |light of the recent

events, that the nost appropriate course for this Court
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is to just sinply disnmss this case as inmprovidently
gr ant ed.

If this Court had reached its -- had gotten
a cert petition under the circunstances present right
now, it seens to ne there'd be three very strong reasons
sinply just to deny the petition.

First of all, because EPA, in its rul emaking
on Friday afternoon, itself says that the Ninth Circuit
deci sion has -- cancels out any inpact of the Ni nth
Circuit decision on the ground, nmoving forward.

Second of all, the case is interlocutory in
posture. Renenber, we are just on a reversal of a
notion to dism ss. So every argunent that's left in the
case, in addition to whatever nnotneés argunments anyone
wants to make -- which I'Il explain why in a nmonment we
woul d di sagree with -- can all be made on remand to the
Ninth Circuit.

And if people are unhappy -- or not on
remand, but just sinply when the case returns -- |if
peopl e are unhappy with those results, they can bring
t he case back up to this Court. And --

CHI EF JUSTI CE ROBERTS: So if we do that --
if we dism ss as inprovidently granted, you still go
back and you -- you get your attorneys' fees, you get

the civil penalties, you get renedi ati on because the | aw
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governi ng your case would be the existing Ninth Circuit
opi ni on.

MR. FISHER: Well, if that's where the case
ends up when it's over and they bring it back and you
deny cert --

CHI EF JUSTI CE ROBERTS: Well, the case is
not --

MR. FISHER: But there's a nuch --

CHI EF JUSTI CE ROBERTS: | was just going to
say the case is not going to be over if we disniss.

MR. FI SHER:  No.

CHI EF JUSTI CE ROBERTS: Because, as you j ust
said, it's interlocutory.

MR. FI SHER: But that's ny point, yes.

And -- but | want to nmake one thing very clear.
JUSTI CE KENNEDY: But -- but, in other
words, it goes -- under your view, it would go back to

the district court; the district court would try all
this. And, as the Chief Justice says, we know what the
| aw of the case is, if -- if the opinion stands.

MR. FISHER: Well, the | aw of the case would
be --

JUSTI CE KENNEDY: And -- and so isn't --
isn't it fairly clear, well, we know that the district

court nmust do under the court of appeals' decision?
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MR. FISHER: All the district court nust do
under the Ninth Crcuit decision is consider this to be
a point source, for the reason that Justice Sotomayor
menti oned, and that -- the other side has virtually
wal ked away from that argunent, anyway.

It is pipe, ditch, or channel; it's
perfectly obvious we're dealing with point sources here.
The only question is whether you have this covered by
the stormmater rules, to the extent they are valid. And
that -- the district court or the Ninth Circuit or
whoever woul d consider in the first instance, and that
could conme back to this Court.

But if I mght just explain to this Court, I
think it will help the conversation {f | explain exactly
what our case | ooks |ike, going forward, because we have
and will maintain a claimfor forward-1ooking relief for
two reasons.

One is, for the reason that was nentioned a
couple of tinmes in the -- in the beginning part of the
argunment, because we contend that the new rule sinply
violates the statute. And we have a right to bring a
citizen suit for a violation of the Clean Water Act
itself, which is to say the | anguage that requires EPA
to regulate --

JUSTI CE SOTOVAYOR: Is this a --

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. FISHER: -- all discharges associ ated
with industrial activity.

JUSTI CE SOTOVAYOR: So you're disclaimng
t hat you have to go to the court of appeals; you think
you can bring a citizen suit to challenge the validity
of the regulation?

MR. FISHER: Well, | wouldn't put it exactly
t hat way, Justice Sotomayor. What | would say is that
we have the power to bring -- or we have the right to
bring a citizen suit to enforce the Act. And if there
is a regulation that the other side brings up that says,
we are -- supposedly says, we are exenpt from having to
get permts, our position is that regulation just sinply
doesn't fall under 1369(b)(1), for tﬁe reasons Judge
Pryor just found for the Eleventh Circuit.

| sent that up as suppl enmental authority.

JUSTI CE G NSBURG. But we didn't --

MR. Fl SHER: It is, A--

JUSTI CE G NSBURG: But that -- that is the
guestion, the question of what the statute requires, was
not deci ded bel ow.

MR. FISHER: That's correct, Justice
G nsburg. The Ninth Circuit had no -- no reason to
reach it because the regulations on stormwater, as then

witten, were absolutely clear, that | ogging
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activities --

JUSTI CE G NSBURG: And you -- you're not
urging that we reach it?

MR. FISHER: | think the nost prudent thing,
as |'ve said, is for this Court not to reach that, and
to let -- as you described, to let a | ower court | ook at
It first and to bring it back.

But if I can finish my question -- or ny
answer to Justice Sotomayor, the reason why that
regul ation doesn't require us to go to court of appeals
in the first instance and actually lets us proceed on a
citizen suit is because the only two subsecti ons of
1369(b) (1) that they have nmentioned are subsections (E)
and (F). \

Subsection (F) deals with EPA decisions,
gquote, "issuing or denying a permt." Well, this
deci si on does neither of those things.

Secondly, it covers EPA actions that set
effluent | evels or effluent limtations. And, again,
for the reasons the Eleventh Circuit just held and ot her
courts have held, this doesn't do that either

So there is nothing in 1369(b)(1) that
stands in our way of bringing a citizen suit to enforce
the statute on those terms. So --

JUSTI CE KAGAN. M. Fisher, why would you
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proceed that way? |It's at |east arguable that you' re
wong on that. | nean, it's a -- it's a question as to
what 1369 does. And you obviously do have the route of
direct review. Wy don't you proceed that way with

respect to the new regul ati on?

MR. FISHER: Well, | think that what -- what
we'll do is proceed whatever way we can because our --
you know, either -- either we are supposed to go
directly to the Ninth Circuit -- or any court of

appeals, or we are not. And if we are, then we wll;
and if we're not supposed to go to the court of appeals,
as we believe a fair reading of the law -- | don't think
there is any plain text meaning of the law that could go
otherwise -- then we have -- the only way we can do this
I's through a citizen suit.

JUSTI CE KAGAN: Do you think that, on your
view of 1369, you can't go to the Ninth Circuit?

MR. FI SHER: Exactly. And that's what the
El eventh Circuit just held in a case just like this,
where there was a regul ation at issue that exenpted
certain discharges fromthe permtting program And the
El eventh Circuit said, case dism ssed. You can't bring
this directly to us.

So we have an -- an ongoing claimfor a

violation of the statute, which I can't imagine this
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Court would want to address in the first instance.

We also, it's inportant to understand, have
a second claim And before |I describe that second
claim l|et ne describe overall -- just rem nd the Court

what exactly the case is about. The case isn't about,

as the other side has -- has portrayed many tines, al
| oggi ng roads, all |ogging roads that may exist in the
world -- or the United States.

What the case is about are two very specific
ki nds of | ogging roads: One, |ogging roads that drain
t hensel ves by way of pipes, ditches, and channels, only
the small subset of |ogging roads that do that; and
second of all, only |ogging roads used -- being used for
active tinber harvesting and hauling; not roads that
just happen to be sitting in the forest not being used,
but only the small subset of |ogging roads bei ng used
for active tinmber cutting and harvesti ng.

JUSTI CE SCALI A: \What do you nean, "active"?
VWhat does that nean?

MR. FISHER: It neans under --

JUSTI CE SCALI A: They -- they cut maybe,
what, every -- every 10 years? |Is that active?

MR. FI SHER: Well -- well --

JUSTI CE SCALI A: What about the 9 years

I n-between? Are they being actively used?
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MR. FISHER: No, Justice Scalia. And so
under this -- the facts of this case, renenber, we're on
a notion to dismss, so when M. Bishop says 1 or 2
weeks out of whatever, we would |like to have a record on
t hat because we don't think that's the reality.

But what -- what the case -- what we say in
our conplaint is that they have a contract with the
State of Oregon to harvest particular areas and use
particul ar roads to access that tinber and to take it
out. And the -- and the contract actually requires them
to use those roads and to maintain their drainage
syst ens.

And so our claim-- again, just to rem nd
you what our claimis under the statdte -- iIs that that
harvesting activity can't be thought of in any other way
than industrial in nature and that these roads are
associated with that activity. They are designed for
t hat purpose, and they're indispensable to the activity.

Now, we have a second argunment. Even if the
Court thought that we couldn't win -- or a -- whatever
court |l ooks at this -- thought we couldn't win on the
statute, we have a Chevron Step Il argument that we wl|
make and have every right to make because if -- and ||
beg this Court's indulgence -- if -- this rule that they

have just announced on Friday afternoon is not as clear
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as you m ght think.

So if you start with the | anguage of the
rule, which is on page 18, what they have done is they
have anended -- they have anmended the stormwater rules
to -- to provide that the only industrial activities
associated with logging are sawnm |I|ls, which are covered
el sewhere, and then these four categories of things:
Rock crushing, gravel washing, log sorting, and | og
storage. All --

JUSTI CE KENNEDY: Excuse ne. This is
page 18. That's -- that's the |ast page?

MR. FISHER: It's page 18, the |ast page

of -- at least, I'"'m-- | hope your copy is the sane as
m ne, but on the PDF that -- that was sent up to the
Court.

JUSTI CE KENNEDY: And -- and so |I'mreading
under where it says, "stormwnater discharges"?
MR. FISHER: Yes. And if you go all the way

to the bottom sub 2, "facilities classified under

SIC 24."

JUSTI CE KENNEDY: Thank you.

MR. FISHER: And they list those four
things. And -- and then industry -- industry group 242

is the sawm | | s.

So they are saying those are the only
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i ndustrial activities that are associated with | ogging.
But that doesn't answer our claim Qur claimisn't that
| oggi ng roads thensel ves are industrial activities. Qur
claimis that | ogging roads are associated with

i ndustrial activities.

And so we still have a claimthat, under
that -- even if those are the only four industrial
activities -- or, sorry, five, those four things plus
sawm I ls -- we still have a claimthat |ogging roads
are, quote, "immedi ate access roads" to those

activities.

And the definition of "imedi ate access
roads,” which is unchanged by the new regul ation, is at
Pet. App. 40a -- the Ninth Crcuit qdoted it, and |
think it was described earlier by ny friend -- "Roads
which are exclusively or primarily dedicated for the use
by the industrial facility."

So it's still a mystery to us how | oggi ng
roads are not primarily for use by even sawmlls or
these other four things. And, indeed, if you |ook very
carefully at EPA's new regulation in the preanble, on
page 6, about two-thirds of the way down the m ddl e of
the page, the only sentence here that EPA gives us, that
even suggests a possible response to the argunent | just

described is the one that begins with the word "unlike."
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They say, "Unlike i mediate access roads
associated with industrial activities, many | oggi ng
roads" -- "many | ogging roads have multipl e uses,

I ncl udi ng recreation and general transportation, and
commonly extend over |ong distance, i.e., my not
provi de i medi ate access to an industrial site."

So EPA is | eaving open our argument. EPA is
saying, well, |ogging roads that are just generally
recreational, et cetera, are not imedi ate access roads.
But our claim --

CHI EF JUSTI CE ROBERTS: | thought -- |
t hought -- I'msorry. | thought they said that their
rul es nooted this case.

MR. FI SHER: Wel |, that'é what they are
standi ng here today saying. But I'"'mtelling you, on the
| anguage that they gave us on Friday, it doesn't npot
the case. And | can't imagine an argunent being nade on
Monday, that hasn't been prepared in any witten form
based on a witten thing that we got on Friday, that we
have an argument under, would npot our case.

And particularly, M. Chief Justice -- and
this is my point about going through all this -- | can't
i mgi ne why this Court would want to touch all this in
the first instance, particularly w thout supplenental

briefing, but it seems to me to nmake every sense to |et
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the Ninth Circuit address our argunments first.

CHI EF JUSTI CE ROBERTS: Well, if we -- if we
dism ss as inprovidently granted, are you suggesting
that the Ninth Circuit would then be the -- be a court
to consider this?

MR. FI SHER: Yes.

CH EF JUSTI CE ROBERTS: ["m-- 1"mjust
thinking if we vacate, perhaps another court wll
consider it, but if we dismss as inmprovidently granted,
the Ninth Circuit will, quite reasonably, think they are
done.

MR. FI SHER: No, because we have a forward
| ook at the -- the first thing we'll tell the Ninth
Circuit is -- \

CHI EF JUSTI CE ROBERTS: Well, | nean,
they're done -- they are done in terns of their

I nterpretation of the regulation and the applicable | aw.

MR. FISHER: | think only as to the
backwar d- 1 ooki ng regul ati on, but now, we have -- our
conplaint -- you know, as a citizen suit does --

JUSTI CE KENNEDY: But then -- but then
why -- why isn't your -- aren't your concerns net if we
vacate for the court of appeals to consider, in the
first instance, the extent to which this regulation my
bear on its opinion?
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MR. FISHER:. Well, | -- 1 think that gets
you very close to the sanme place, Justice Kennedy. |[|'m
just saying there is no reason to vacate because the
Ninth Circuit's point-source holding is so
self-evidently right, that I don't know why you'd go to
the trouble to do that. It makes the case sinpler going
f orwar d.

CHI EF JUSTI CE ROBERTS: Well, | think the --
the Ninth Circuit had the -- of course, EPA's views
before it. | don't know, if I"'mthe Ninth Crcuit, why
| would reconsider my ruling, in light of this new
regul ati on.

MR. FISHER: Do you nean the
backwar d- 1 ooki ng ruling? \

CHI EF JUSTI CE ROBERTS: | nmean the ruling in
the -- the decision that they --

MR. FISHER  Right.

CHI EF JUSTI CE ROBERTS: -- issued that's
bef ore us today.

MR. FISHER: Well, | don't know that they
woul d reconsider that --

CH EF JUSTI CE ROBERTS: No.

MR. FISHER: -- but the -- but the main
event going forward is the new rule because the citizen

suit seeks cessation of ongoing violations of the Act,
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and that remains the core of our lawsuit, which is
still seeking damages --

JUSTI CE SOTOVAYOR: But that's the -- but
that's the whole point, which is if you go back what's
t he value of the backward-| ooking construction, if what
you're seeking is injunctive relief that has to be based
on the new rule?

MR. FISHER: It doesn't matter very much,
Justice Sotomayor. There is two ways in which it m ght
matter a little bit. One is, if we want to press a
claimfor any kind of civil penalties or renediation,

t he backward-| ooking thing would natter. W have to
deci de whether we want to do that.

The second way it would ﬁatter woul d be it
woul d provide a hel pful baseline for judging the new
rule in the totality of EPA action, which brings nme to
my -- which brings ne back to the argunent | was
descri bi ng, which would be our Chevron Step Il argunent,
t hat EPA has sinply either left this argunent open -- |
still -- it is still a mystery to us what EPA thinks
about our real argunent, which is that active hauling
| oggi ng roads, when they are being used for active
harvesting and hauling, are subject to the Act because
they are plainly associated with industrial activity.

And if EPA |later on cane out and said, no,
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no, no, we nean to exclude that, too, then we
respectfully submt, EPA would still have a | ot of
expl ai ning to do.

First of all, we would very nmuch wonder why
| og sorting, |og storage, gravel washing, and rock
crushing are industrial activities, but nechanized
timber harvesting with 20-ton pieces of machinery is
not .

We' d al so wonder why this stuff isn't
i ndustrial activity, where construction activity,
| andfill operations, surface m ning operations that have
all the sane attributes of being done out in the field,
extraction of resources, heavy machi nery, et cetera,
are, as the EPA itself admts, indusfrial activity; but,
sonehow -- sonehow, | ogging, which has all the sane
attributes, isn't.

And so that's what our claimis going
forward. Now, |I'mnot asking this Court to address that
because |'m not sure this Court wants to get into all of
this stuff yet; but what | amtelling this Court is,
there is no basis whatsoever to find this case is
noot -- or | don't think this Court would want to touch
any of the argunments being made here wi thout further
briefing, at least as to the new rule.

We do think it's absolutely clear we are
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dealing with point sources. W do think it's absolutely
clear, based on the | anguage of -- of 1369(b)(1), that
there just can't be any way that there is a
jurisdictional, or whatever other kind of problemyou
want to label it, with us bringing a claimbased on the
statute itself. The new regulation just sinply doesn't
fall into those.

So if this Court dism sses the case, we'l
go to the Ninth Circuit and tell them we want to go
forward for -- for the follow ng reasons. And if
anybody i s unhappy with what happens in the Ninth
Circuit, obviously, we can file or they can file
petitions for -- for cert in this Court.

Let ne just say one Iast\thing to this Court
about what we view as really the arbitrary and
capricious nature of EPA's new rule and why you
shouldn't touch it.

Remenmber, | said -- and this is in EPA's
regul ati ons thensel ves -- that construction activity --
any construction activity in a site five acres or nore
is industrial activity.

So if a devel oper buys a parcel of forested
| and and wants to build a subdivision there and the
first thing the devel oper does is punch in sone roads

and drai nage systens and cut sone trees down to make
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room for the houses, that is covered by the EPA' s
stormvater rules; but, if a |ogging conpany does
precisely the same thing, EPA s position seens to be
It's not covered.

And not only is it not covered if it happens
on public land, but | think at |east the inplication of
my friend' s position is that, for |ogging conpanies, of
which there are many in the northwest, that own their
own land -- own their own giant pieces of forest | and,
and that are not open to the public, that are not open
to hunters, that are not open to recreation, but they
have their own | ogging roads on their own private | ands
t hat nobody can use, but them | still think his
position is that's not covered by thé Act .

And finally, EPA has one other thing that I
want to point out to the Court about this new rule. And
It's, again, got our heads -- it gets our heads
scratching as to what EPA is really doing here.

EPA says twice in the preanble to their new
rule, once on page 7 and also on page 12, that it,
gquote, "retains the authority to designate at |east sone
| oggi ng roads as covered by its so-called point -- Phase
Il system"”

What the Phase Il systemis, is under

Section 1342(p), which is the stornwater anmendnents to
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the Act, it's the category of point source discharges
t hat EPA says are not a covered -- are not industri al
activity -- associated industrial activity, but we,

nonet hel ess, are going to require certain things of

t hem

This is the critical point. EPA says this
twice. Well, the only authority EPA would have to
regul ate any | ogging roads -- discharges from | oggi ng

roads, is if they are point sources because you don't
get into the Phase Il program you don't get into the
st ormvat er anmendnents, unless you have a point source.

If it's a non-point source, then, as ny
friend has pointed out quite at length in his brief,
it's entirely up to the States, and EPA has -- has
not hing to say about it.

JUSTI CE SCALI A: |'m | ooking at page 7, and
It doesn't say the authority to designate additional
roads. |t says additional stormwater discharges.

MR. FI SHER: Ri ght.

JUSTI CE SCALI A: That could be stormnater
di scharges that have nothing to do with | ogging.

MR. FISHER: | think if that's all we had,
Justice Scalia, it mght be a little bit anbi guous,
al t hough, of course, this is in the context of | ogging

t he roads.

46
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

But | ook at page 12. And this is the
final -- this is the very end of -- of the preanble.
The | ast sentence, "EPA believes that stormnater
di scharges from forest roads, including |ogging roads,
shoul d be eval uated under Section 402(p)(6)."

The only authority EPA has for -- for doing
that is if they -- if they are point sources; whereas
EPA has filed a brief in this case that says that they
are, at |east sone of them are not. | don't know if
it's wal king away fromthat or is planning on wal king
away fromthat.

But, again, there is a variety of questions,
| think, that EPA should have to address and answer --
Did you have one? |I'msorry -- that\EPA shoul d have to
address and answer before any court does anything based
on this new rule.

JUSTICE GINSBURG: But if you were
chal | engi ng the new rule, you would have EPA as your
adversary. The format of this case nowis we have -- we
have Decker on one side and you on the other, and the
EPA is not in the |awsuit.

MR. FISHER: Well, EPA, of course, is an
am cus, Justice G nsburg, and EPA has an ongoing right
to intervene in any citizen suit. That's a statutory

right. And there's a statutory notice that any
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plaintiff in a citizen suit is required to provide to
EPA, which we did provide to EPA. And so EPA has every
right to intervene in the case at any point as a party.

JUSTI CE SOTOVAYOR: Does that include a
right to intervene and dism ss the action?

MR. FISHER: Well, | think that EPA has a
right to intervene and make an argunment that the case is
noot or any ot her substantive argunent they would |ike
to make back in the Ninth Circuit. And of course,
nootness, if it's genuinely noot, which, for all of
t hese reasons, we think, of course, it's not, but
nootness is an Article Il principle that an am cus

could raise, and a court would be bound to consider on

its own.

JUSTI CE SCALI A: Yes, they -- they are just
intervening. It's -- it's not |ike what happens in
the -- in the suits for fraud against the governnent,

where they take over the litigation.

MR. FI SHER: Ri ght.

JUSTI CE SCALI A: They don't take it over.
They just intervene.

MR. FISHER: | think that's what would
happen. You could ask them how they would like to
proceed, but | assune that's how it would happen, and |

assune the defendants in the case would remain the sane.
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So |'m happy to answer any ot her questions
about what the case |ooks |ike or what you ought to do,
but otherwse, I'll submt it.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bishop, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF Tl MOTHY S. BI SHOP
ON BEHALF OF THE PETI TI ONERS
MR. BI SHOP: Thank you.

We are not asking you to adjudicate the new

rule. I'mnot sure why we are hearing all of this about
the -- the details of the new rule. Wat we are asking
you to do is to get rid of this case. In getting rid of

this case on the basis of the stormwater rule, it wll
elimnate one of the argunents that fhe plaintiffs wll
make in a -- in a challenge to the newrule. It wll
sinplify that chall enge.

VWhat it will do is to get rid of this case
and get rid of a Ninth Circuit opinion that really put
the court in a -- the position of overriding what EPA
has been saying consistently since 1976, consistent
position that collected forest road runoff is not point
source and, since 1980, that logging is not industrial
activity, and these roads are not associated with
I ndustrial activity.

And for my clients, that is -- has a great
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deal of -- of values, particularly since, as M. Fisher
has adm tted, what he really wants here is to be back in
the Ninth Circuit seeking not only, apparently,
relief -- backward-|ooking relief, but also prospective
relief.

If there are no further questions, |'II
subm t.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:55 a.m, the case in the

above-entitled matter was submtted.)
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