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PROCEEDI NGS
(10: 09 a.m)

CHI EF JUSTI CE ROBERTS: Qur | ast argunment of
the termis in Case 10-568, Nevada Conm ssion on Ethics
v. Carrigan.

M. El wood.

ORAL ARGUMENT OF JOHN P. ELWOOD
ON BEHALF OF THE PETI TI ONER

MR, ELWOOD: M. Chief Justice, and may it
pl ease the Court:

Neutral laws requiring official recusal for
conflict of interest do not abridge free speech because
a legislator's vote, however expressive, is not
protected speech. It is, rather, a fegally bi ndi ng
exerci se of State power that he wi elds as an incident of
public office.

The Nevada Suprene Court concl uded that
Respondent did have a free speech right to vote, and
t hat overrode the Nevada recusal statute. For four
reasons, that holding was error

First, since the earliest days of the
Republic recusal rules have been understood to serve
i mportant interests unrelated to any views a | egislator
may want to express, by requiring disqualification when
circunstances indicate that private interests may have

3
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af fected his i ndependence of judgnent.

JUSTI CE KENNEDY: The -- the -- the case
IS -- is presented to us with briefs that seemto pass
in the night. Your enphasis was on whether or not there
was a right to vote that's protected under the First
Amendnent, and -- which is what the Nevada court held
and you're quite correct to address it. But the
Respondent says: Well, this interest has a chilling
effect on -- on protected speech. | think we have to
reach both parts of that argunment.

Do you -- DO you agree with ne?

MR. ELWOOD: | think that the Court could
sinmply address what the Nevada Suprene Court did and
tell it whether it got it right or g(;t it wong, whether
there's a speech interest, and what -- whether that is
subject to strict scrutiny or not.

But | think that, even though that argunent
| don't think was raised or passed on below, that the
Court woul d have discretion to address that. | think it
woul d give additional guidance to the Nevada Suprene
Court.

JUSTI CE KENNEDY: Well, if we -- if we say
that internmediate scrutiny is the test, even under that
test, certainly under that test, the regul ation cannot

chill speech any nore than necessary to fulfill the

4
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governnmental interests, even under the internmediate
st andard.

MR. ELWOOD: I --

JUSTI CE KENNEDY: And -- and it just seens
tonme it's difficult for it to just address the standard
of proof w thout deciding the case. Maybe you're right.
Maybe we can just answer the -- the question that was
certified and -- and send it back, if -- if you prevail.
' m not sure.

MR. ELWOOD: | think -- | think you're
right, Justice Kennedy, that it would provide nore
gui dance to the Nevada Suprenme Court. It would be a
pretty narrow reversal and remand, assum ng that the
Court nerely reached the speech quesfion.

But on the associational question, | think
it's inportant to enphasize fromthe outset that | think
this woul d have a negligible effect on associ ation,
because it sinply would not apply all that frequently.
In order for the recusal statute to apply, two
ci rcunst ances have to be sinultaneously net. First,
there has to be a qualifying relationship which is close
and ongoi ng, and sinultaneously it nust have the -- it
must -- the third party nust have a private, usually
pecuni ary, interest before that sane | egislator.

JUSTICE G NSBURG: As | understand the

5
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objection, it's not to the recusal rules in general, but
It's to the vagueness of this particular one. As I
understand it, there's no concern about the specific
categories that were nentioned, |like famly nenber or
enpl oyer.

MR. ELWOOD: That is correct, Justice --

JUSTI CE GINSBURG:. So we're dealing not with
can you have recusal rules. Everybody believes, yes,
you can. It's the degree of specificity.

MR. ELWOOD: Well, that was the basis of the
hol di ng of the Nevada Suprene Court, was that those
I npl i cated speech rights and that all of them would be
subject to strict scrutiny. So fromthe outset, we nmay
all be agreed that the court bel ow aﬁplied fundanmental | y
too high a level of scrutiny.

JUSTI CE KENNEDY: But the -- the objection
to the statute on the grounds that it's vague doesn't go
away sinply because internediate scrutiny applies, does
It, assum ng internediate scrutiny?

MR. ELWOOD: No, but | think that the -- our
response to the vagueness argunment is that Respondent
concedes that the four categories for nmenbers of your
househol ds, rel atives, enployers, and business
rel ationships are clear. He says that on page 2 of his

brief. So the question is whether the "substantially

6
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simlar" | anguage guns up the works, essentially.

Now, "substantially simlar" is a statutory
phrase that has had to have been used by every State
| egi slature in the country and by Congress.

JUSTI CE GINSBURG: But not in this context.
And you don't disagree that -- | forgot which brief told
us that there's no State has a simlar catch-all

MR, ELWOOD: Well, first, | would disagree
wth the characterization of it as a catch-all, because
it only sweeps in relationships that are substantially
simlar. But Seattle, for exanple, has a, what is a
true catch-all, which sweeps in -- it applies "whenever
it could appear to a reasonabl e person having know edge
of the relevant circunstances that tﬁe covered
i ndi vidual's judgnent is inpaired because of either a
personal or business relationship not covered under
subsection A or B above," which lists the covered
rel ati onshi ps, "or a transaction or activity engaged in
by the covered individual."

So while Nevada may be the only statute that
applies "substantially simlar” to these four
categories, it is not alone in that structure. And I
think nore inportantly, it is not anywhere close to
alone in its breadth. The New Jersey statute is |

think, if anything, broader: "A direct or indirect
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financial or personal involvenent." There are nunerous

State statutes which apply to business associ at es.
JUSTICE ALITGO Well, | found this statute

very difficult to understand, but maybe you can expl ain

what's -- what | found a bit puzzling. The statute

tal ks about a commtnent in a private capacity to the

i nterests of others.

Now, | take it that that comm tnment doesn't
have to be sonething contractual. Wen you're talking
about relatives, that would assune -- that that would

i ncl ude enmotional commtnents to the relati ves who are

listed; is that correct?

MR. ELWOOD: | think it would include the
things -- the sane things that are covered by
ordinary -- every other recusal statute, which is very

cl ose personal relationships and rel ationships that give

rise to a financial interest on the -- for the public
official. And we're not tal king about, you know --
JUSTICE ALITO Not -- not a financia

i nterest of the public official, a financial interest of
the -- the relative or the person who is substantially
simlar to a relative. O is that wong?

MR. ELWOOD: Well, | think that in the case
of the relative, yes, it's the financial interest of the

relative, and that's why the very close personal
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relationship. But all of the other relationships for
menbers of the household, who are presumably part of the
same econom c unit, and for enployers, in whomthe
of ficer has obviously a very close financial interest
and they're tied together, and for business
rel ati onships, all of those are to get at the financial
I nterests of the officer, not of the third party.

JUSTICE ALITO Maybe if | give you an
exanple it will be clearer. Let's take sonmebody who is
within the third degree of consanguinity. So that would
i ncl ude second cousins?

MR. ELWOOD: Yes.

JUSTICE ALITO. Okay. Now, let's say a
public officer is considering soneth{ng t hat woul d
affect everybody's property taxes in town or a neasure
that would affect the benefits or the wages of everybody
who works for the town. And this official has a second
cousi n whose property taxes woul d be affected or works
for the town, and the second cousin's wages or benefits
woul d be affected. Now, would that person have to
recuse?

MR. ELWOOD: | think that the -- it would
depend on a couple of things. First of all, it is a
covered rel ationship, the second cousin would be a

covered relationship. And -- and I think the interest

9
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there I think would be the subject of sonme debate
whether it is a private interest because it is a broadly
shared interest. But | suppose because his property
taxes mght increase, it would be a private interest.

There is still the question of whether a
reasonabl e person under those circunmstances would view
his -- his judgnment, his independence of judgnent, as
being materially affected.

JUSTICE ALITO Well, if | were a public
officer I would find it very difficult to figure out
whet her a reasonabl e person would think that an effect
on my second cousin's property taxes would require --
would materially affect ny judgnment. But it's even
worse than that because of the "subsfantially simlar."
So the public officer not only has to think about second
cousi ns; the person has to think about everybody who is
| i ke a second cousin to himor her. | have no idea how
you -- how you go about that.

MR, ELWOOD: Well, the way that that has
been defined, and this appears -- this is not just a
Nevada Commi ssion on Ethics interpretation. This is
what the |l egislature understood it to nean, if you | ook
at the legislative history, when they added the statute
In 1999. \What they were | ooking for by adding the

"substantially simlar"” relationships were rel ationships

10
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t hat were substantially simlar to household and
substantially simlar to famly. And what is at issue
there is not the fact that you have a genetic simlarity
makes you nore likely to see things their way, but that
fam |lies are presuned to be anong your cl osest

rel ati onshi ps.

JUSTI CE KENNEDY: Suppose that you spent
your life in the civil rights novement or the right to
bear arnms novenent or one or the other sides of the
abortion debate, and these are your acquai ntances, this
is your -- it's been one of your principal activities,
not for pay, but just because of your civic commtnent.
And then you are elected to the |egislature and under
this Nevada statute that controls, nﬁst you recuse
whenever an officer of that association has -- is paid?

MR. ELWOOD: No, Your Honor. Because, to
begin with, a personal relationship, it only covers the
very cl osest personal relationships. So your nost
Intimate and cl osest rel ationships on earth would be
cover ed.

JUSTI CE KENNEDY: They have coffee together
every norning and they're in the sane book cl ub.

MR. ELWOOD: And even that, Justice Kennedy,
applies with extraordinary rareness. The |ast case that

' m aware of where personal interests alone justified

11
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recusal was in 1999 before the statute was anended.

JUSTI CE SCALIA: M. Elwod, for ne at |east
we've -- we've junped way ahead. |'m not so nuch
concerned about the vagueness as | am about the
proposition that ethical rules adopted by |egislatures
for voting are subject to review by this Court or by any
court under the First Amendnent. This is the first case
"' maware of that we've ever had which makes such an
allegation or -- I'"'mnot even aware of any other case in
220 years in Federal courts.

And it's certainly not because | egislative
rul es have not been vague. The first Congress adopted a
rule that, quote, "No menber shall vote on any question
in the event of which he is innediatély and particularly
interested.” | don't consider that very precise. And
the rul es adopted by Thomas Jefferson for the Senate,
"Where the private interests of a menber are concerned
in a bill or question, he is to withdraw." "The private
I nterests," what does that nean? "And where such an
i nterest has appeared, his voice is disallowed, even
after a division."

Now, that's been around in our Congress
forever, but our Constitution provides that -- that the
rules of the legislature are to be determ ned by

Congress and not by this Court, and I am sure we would

12
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not, we would not review those rules. Now, is there a
contradiction between | eaving those rules to Congress
and the First Amendnent? Do you really think that --
that the two are set in opposition to each other?

MR. ELWOOD: Certainly, Justice Scalia, |
woul d not think so. And this is the first case that |'m
aware of, it's the first tinme anyone has said it to ny
knowl edge. | don't even know of |aw review articles
that said it before basically the decision that is under
review for neutral |aws of general applicability.

But to return to Justice Kennedy's question,
what this |aw --

JUSTI CE BREYER: You agree with Justice

Scal i a?

MR. ELWOOD: | agree enphatically with
Justice Scalia, except that | could never put it as well
as he did.

JUSTI CE SCALI A:  You're ending up
skirm shing on what seens to ne a |less significant
aspect of this case. This case is enornmously inportant
on that major question. [|I'mnot inclined to resolve it
on the question, well, you know, this is too vague. |
mean, it's even vaguer than what the first Congress
adopted. It seens to ne that just opens, opens the door

to future litigation challenging ethical rules, which --

13
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whi ch does not make me happy.

MR. ELWOOD: It is true. And in addition to
that, to expand it even nore, apply it even nore
broadly, with the exception of essentially the D.C
Circuit's opinion in Clarke v. United States, this is
the first opinion |I'm aware of where anyone has even
held that there is a First Amendnent interest in any
sort of expressive official act.

CHI EF JUSTI CE ROBERTS: You nodified your
answer to Justice Scalia by saying you' re not aware of
any case that applied the First Amendnent to rul es of
general -- neutral rules of general applicability, |
think. But if the First Anmendnment doesn't apply, that
doesn't matter, does it? You can't finit your -- the
type of rules that you say are not -- are okay and are
not if the First Amendnent doesn't apply at all?

MR. ELWOOD: |I'm not sure | understand your
question, Justice, but | think --

CHI EF JUSTI CE ROBERTS: Well, if the First
Amendment doesn't apply to this type of activity, then
you woul d have no First Amendment objection to biased
rules of specific applicability.

MR. ELWOOD: Oh, absolutely we woul d,
because | think R A V. v. City of St. Paul speech that

I's subject to prescription can't be regulated in a

14
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Vi ewpoi nt - based manner.

CH EF JUSTI CE ROBERTS: | thought your
position was that this wasn't speech protected by the
First Amendnent.

MR. ELWOOD: But even speech that is not
protected by the First Amendnent, such as fighting words
in RA V., can't be regulated in a viewoint-based
manner .

CHI EF JUSTI CE ROBERTS: So soneone can
chal | enge one of these rules on the grounds that it's
not neutral, that it applies in a disproportionate way
to particul ar nmenbers of the |egislature?

MR. ELWOOD: | think they could challenge it
in a way -- alleging that it was vieﬁpoint-based ifoit
were only applied to Denocrats or Republicans. But |
don't think that if it were an otherwi se normally
applicable rule that it would be subject to chall enge on
that basis. That is the relevance of neutrality.

JUSTI CE KAGAN: |'m not sure why you shoul d
concede even that, M. Elwbod. |If this is just conduct,
If this is not proscribable speech of the kind that
R. A V. was tal king about, why should we care about the
vi ewpoi nt based doctrine that's arisen in First
Amendnment | aw?

MR. ELWOOD: Well, in the event, Justice

15
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Kagan, that is how !l interpret R A V., that it would not
be an avail able option to have a vi ewpoi nt-based recusa
statute that affected things differently dependi ng on

Vi ewpoi nt .

CHI EF JUSTI CE ROBERTS: Do you think that
the rules in the House of Representatives allocating
time on the floor or commttee nenbership are neutral ?
They're biased in favor of whichever party happens to be

in the majority.

MR. ELWOOD: They are -- | think that
they're -- | think that they' re neutrally applicable.
don't know that they would -- | amnot aware of them

applying different amounts of tinme to majority and
mnority nmenbers. | may be incorrecf about that.

JUSTI CE SCALIA: Well, and if they did we
would review it.

MR. ELWOOD: | think that any tine you're
tal ki ng about -- | mean, dependi ng on what the house is,
there's an extra neasure of deference when you're
appl yi ng, obviously, to the houses of Congress.

JUSTI CE SCALIA: Isn't that nice. But the
cases cone up here anyway, right?

MR. ELWOOD: They certainly do cone.

JUSTI CE SCALI A: Look, fighting words are

words. They are speech. There's no doubt that they're

16
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speech. And it's a considerable question whether the

vote of a legislature is speech for purposes of the

first -- is speech at all, not whether it's a fighting
speech or sonething else, whether it's speech. It's a
vot e.

MR. ELWOOD: But in any event, all the Court
even needs to get to is whether |aws of neutral
applicability would be covered, because that's all this
statute is.

JUSTICE ALITO  This statute doesn't apply
just to voting. It says that the public officer shal
not vote upon or advocate the passage or failure of the
message.

MR. ELWOOD: But that is\essentially - -

JUSTI CE ALI TGO  Advocating the passage or
failure of the nessage is surely speech in the ordinary
under st andi ng of the concept.

MR. ELWOOD: But that is to essentially
conplete the disqualification just as under Thonas
Jefferson's recusal rule. Wen you were disqualified
under Jefferson's rule, you were out of it. You
couldn't essentially function as a |egislator, and
that's all that attenpts to do. It hasn't been applied
to M. Carrigan.

JUSTI CE KENNEDY: It doesn't apply to

17
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out si de advocacy? It just applies to advocacy within
the limts --
MR. ELWOOD: Absolutely. It does not apply
to advocacy as a citizen outside the |egislature.
JUSTI CE KENNEDY: But even if you have a | aw
which is not directed to speech and is directed at

conduct which is not speech, that lawis still --

correct nme if I"'mwong -- even under internediate
scrutiny, subject to invalidation if it has a chilling
effect on -- on speech as an incidental matter, if that
chilling effect is nore than is necessary to acconplish
t he purpose of the statute. |Isn't that correct?

MR. ELWOOD: | -- if it is reviewed -- |

mean, it depends on the test you use: We don't think
that O Brien, which is a test that some of the amc
have proposed, is an appropriate standard, because even
O Brien is talking about |laws that have a much greater
ef fect on expression because, after all, burning a draft
card, one of the main reasons you would want to do that
IS an expressive reason.

Whereas these really are | aws that have
nothing to do with what views people think you are going
to be expressing. And we think that a closer anal ogy
are cases |ike Burdick, where there are | aws of neutral

applicability that States use to regulate their

18
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processes of self-government. And those, unless they
have a severe burden on associ ation, have been subject
to review for reasonabl eness under Burdick and Ti nmons,
and that entire line of cases. W think that furnishes
a much nore appropriate analogy for this case.

JUSTI CE BREYER: The statute says "or
advocate the passage of." So | guess that's speech.

MR. ELWOOD: But, Justice Breyer --

JUSTI CE BREYER: And the -- | nean, the
basic question is, again, do you agree with Justice
Scalia's question, the inport of it; or don't you?

MR. ELWOOD: But Justice --

JUSTICE BREYER: If it doesn't apply, if
voting is not speech, then no natter\hOM/outrageous t he
law or rule, it doesn't fall within the First Amendnent;
and if it is speech, then you get into sone of the
gquestions that were raised, is this too vague or is it
not ?

So which is it?

MR. ELWOOD: Justice Breyer, | don't think
we have to get as far as the position that Justice Kagan

was suggesting, that | think Justice Scalia is

suggesting, because we're willing to abide by R A V. and
require neutrality in the regulations of this. | think
the --

19
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JUSTI CE BREYER: We might have to wite an
opi nion, irrespective --
(Laughter.)

JUSTI CE BREYER:

- which says --

JUSTI CE SCALI A:  You may be willing to, but
' m not.

JUSTI CE BREYER: -- either it is speech or
not, and so that's why we're asking the question, to get
your opinion --

MR. ELWOOD: Ri ght.

JUSTI CE BREYER: -- which is an inforned
opi ni on, about how we should wite that paragraph. Do
we say that voting is within the First Amendnent scope
or do we say it is not?

MR. ELWOOD: | think you would say that it
is not, that it is not -- voting --

JUSTI CE BREYER: I n that case, the nost
outrageous | aw you can think of --

MR. ELWOOD: Right.

JUSTI CE BREYER: -- in respect of voting is
not covered by the First Anmendnent?

MR. ELWOOD: | -- Justice Breyer, we again
are willing to bite off -- we are willing to abi de by
R AV --

JUSTI CE BREYER: No, |I'm not asking for

20
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willing to do --

MR. ELWOOD: It can be a neutral restriction
on voting, which is not itself --

JUSTI CE SCALIA: M. Elwod, why is that
extraordi nary? Wy aren't you willing to accept that?
| mean, if -- if the Speaker of the House counts the
votes wong and he says the ayes have it when it's
obvi ous that the ayes don't have it, do we review that?

MR. ELWOOD: | think that that represents --

JUSTI CE SCALIA: |Is there any greater
violation of the principles of denocracy than counting
the votes wong in the legislature? Yet that matter is
not reviewable here, is it?

MR. ELWOOD: | -- | don'f believe that it
woul d be.

JUSTI CE SCALI A: So why is it extraordinary
that this one should not be revi ewabl e?

MR. ELWOOD: Justice, | just think that
there are certain things that you don't -- there's a --
there's a sort of principle when you're dealing with
ot her branches of governnent that you don't | ook behind
It when they certify things. This Court has held that
in various contexts. And | don't think -- you know, it
may well be that that would support an even -- a

stronger rule than we are advocating; but, you know, al
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we are here to defend is a neutral |aw on the part of
the State of Nevada.

JUSTICE ALITO In several recent cases the
Court has taken pains to nake the point that it is not
going to recogni ze any new categories of unprotected
speech. But the argunent that you seemto be endorsing
now i n response to sonme questions is that there is this
new cat egory of unprotected speech, which is advocacy of
t he passage of | egislation when a recusal statute cones
i nto pl ay.

MR. ELWOOD: But | think that if there's any
| aw t hat has a better claimto -- to be added to that
category, it's one that would be consistent with a | aw
or a rule that was adopted by the fifst Congress 7 days
after they first achieved a quorum | nean, those were
t he people who were the people who proposed and framed
the First Amendnent, and they never indicated that they
t hought any sort of personal First Amendnent right was
I nplicated by recusal rules, either by them or Thonmas
Jefferson's rule, which was not even a rule adopted by
t he whol e House.

JUSTI CE SOTOVAYOR: Counsel, just to clarify
this issue, because | don't know that |'ve heard you
state it explicitly, the second part of this recusal

statute that bars the advocacy of a neasure in which
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there's an interest prohibited by the statute, it is
your position that's advocacy in the |egislative body?

MR. ELWOOD: Absol utely.

JUSTI CE SOTOMAYOR: So it's only limted to
getting up on the floor and tal king about that?

MR. ELWOOD: That is absolutely correct. W
view it as basically conpleting the disqualification and
sayi ng you are just not, you cannot act as a legislature
I n deciding whether this bill will be passed.

JUSTI CE SOTOVAYOR: That person can still go
outside and give all the press rel eases they want?

MR. ELWOOD: Absolutely, they can.

JUSTI CE SOTOVAYOR: What do we do with cases
like MIler v. Town of Hull and Cblsdn v. Grohman that
have recogni zed retaliation clainms because of speeches
given during the casting of a vote? Wuld those cases
still be viable if we decide that there is no First
Amendnent right in voting?

MR. ELWOOD: | -- | think they would be
vi abl e under the -- the way we are framng it, which is
that basically if it's a |aw of general applicability
that you could still bring a claimof retaliation
which -- those kind of clains are problematic for other
reasons because there's a | ot of what would be called

retaliation that is itself protected by the First
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Amendnent .

But if you're tal king about a official who
is a civil service enpl oyee, assunm ng you need to even
get there because they have their own civil service
rights to be there, they would still have the claimthat
it was based on vi ewpoi nt-based discrimnation, and
under the rule we are proposing -- or the rule that we
are willing to abide by, certainly -- RA V. v. City of
St. Paul would protect those people for a retaliation

claim

JUSTI CE SCALIA: M. Carrigan -- if -- if we
did not review any of these ethical rules applicable to
a legislature, at |east where the rule is adopted by the
| egi sl ative body itself, as -- as opﬁosed to being
i nposed upon it by -- by sonme other body, there is the
protection that all of the |egislators are subject to
it. So if it's vague for M. Carrigan in this case,
it's vague for everybody el se as well.
MR. ELWOOD: That is true, Justice Scali a.
JUSTI CE SCALIA: And so it's sort of a
sel f-regul ati ng mechanism You --

MR. ELWOOD: That's true.

JUSTI CE SCALI A:  You have to be willing to

abi de by whatever -- whatever vagueness and what ever
ethical rules you -- you have opposed -- inposed on
24
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sonebody el se.

MR. ELWOOD: That is true, and this |aw
applied -- for the better part of 30 years, it applied
to every legislator in the State of Nevada. In July of
2009 the State Suprenme Court struck it down as applied
to nenbers of the legislature. But this was the rule
they lived under and they didn't think it was anbi guous,
they didn't think that it chilled their associational
rights. They seened to think it was just -- that it was
just fine.

CHI EF JUSTI CE ROBERTS: | suppose you woul d
have a First Amendnent clai munder your theory if the
generally applicable rule was applied in a
di scrimnatory manner; it turned out; you go back and
| ook and over the last 2 years the only people who have
been sanctioned for violating the ethics rules have been
menbers of the mnority party.

MR. ELWOOD: | think that that is another
one of those --

CHI EF JUSTI CE ROBERTS: That would be a
vi abl e First Amendnent --

MR. ELWOOD: Those sort of discrimnatory
enforcement clains are whole 'nother ball of wax. And |
mean, they're certainly, you know, very hard to prove;

and they bring up all those sort of Arnstrong issues
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about, you know, presunptive regularity and that people
are acting in good faith.

| don't know that that would be a First
Amendnment claim but perhaps a equal protection claim
But it's certainly not presented here. There's never
been any all egation that these | aws have been enforced
discrimnatorily. |In fact, arising fromthe sane vote,
t he Nevada Comm ssion on Ethics sanctioned an opponent
of the Lazy 8 Casino because he had an undi scl osed
interest in -- business interest in the Nugget, which
was a political opponent of this.

If | could reserve the remainder of ny tine
for rebuttal.

CH EF JUSTI CE ROBERTS: fhank you, M.
El wood.

M . Rosenkranz.

ORAL ARGUMENT OF JOSHUA E. ROSENKRANZ
ON BEHALF OF THE RESPONDENT

MR. ROSENKRANZ: Thank you, M. Chief
Justice, and may it please the Court:

The core problemwith this statute which the
Court has been grappling with is this: an elect -- an
unel ected conm ssion has arrogated to itself essentially
the right to invalidate an election result and to do it

in a way that treats core political association as
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corrupting. If the police of political purity are going
to tell an elected official that he cannot cast the vote
that he ran on and was elected to cast, they have to do
it clearly, they have to do it prospectively, and they
have to do it for an inportant reason

CHI EF JUSTI CE ROBERTS: So if the
| egi sl ature adopts a rule that says fromnow on we're
going to require a four-fifths majority for a bill to
pass, that lowers the effectiveness of the speech of
soneone in the mnority, and you can chall enge that on
Fi rst Amendnent grounds?

MR. ROSENKRANZ: | think not, Your Honor,
because that is a way of organizing the institution that
applies equally to all nmenbers of thé institution.

JUSTI CE SCALI A: So does this.

MR. ROSENKRANZ: Well, this will -- this
w Il single out individuals at any particular nmonment in
time who are specifically isolated and told that
that particular individual cannot vote.

JUSTI CE SOTOVAYOR: How is that different
fromthe mnority people in the Chief Justice' s? It
only affects them when they're in the mnority?

MR. ROSENKRANZ: Well, yes, Your Honor. And
| think --

JUSTI CE SOTOVAYOR: So it only affects
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sonebody if they fall within the strictures of the
statute?

MR. ROSENKRANZ: And nmy -- ny point is
sinply that this takes one particul ar |egislator and
says, you cannot vote. And those rules are conpletely
fine in certain circunstances, but not when the effect
Is to tell sonmeone that the rationale, the reason that
you are being isolated is because you associated with
soneone politically who hel ped you win an el ecti on.

JUSTI CE GI NSBURG. M. Rosenkranz, you are
not -- is it right that you are not chall engi ng any part
of this statute except the one that -- that says
"substantially simlar"? The rest you have no
constitutional objection to; is that\right?

MR. ROSENKRANZ: That is correct, Justice
G nshurg. And nore precisely, we are challenging the
use of that "substantially simlar" provision to expand
the statute to -- to relationships that bear no relation
to the actual text of the statute.

JUSTI CE SCALI A: M. Rosenkranz, is -- is
the vote of a judge in a case |like the vote of a
|l egislator? 1Is -- is that speech? Because judges are
subject to ethical rules which -- which prohibit their
participating if there would be, quote, "an appearance

of inpropriety.” |If there's anything vaguer than that |
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can't imagine what it mght be. Can | get out of al
that stuff?

(Laughter.)

MR. ROSENKRANZ: Here's -- here's what you
can get out of, Your Honor. You can get out of -- for
exanple, if you are, in addition to being a judge, a | aw
professor at a State university and that university
fires you because of an opinion that you issued, that
opinion is speech. That vote has speech aspects to it.

JUSTI CE SCALI A: Are you answering ny
question? | want to know whether | can get out of this
appearance of inmpropriety stuff.

MR. ROSENKRANZ: The answer is no.

JUSTI CE SCALI A:  \Why? \

MR. ROSENKRANZ: For two reasons. One is
that judges are just plain different froml egislators.
Judges are supposed to bring no political loyalties at
all to them when they are sitting on the bench
Legi slators are actually not only all owed to, but
expected, to bring political loyalties when they --

JUSTI CE SCALI A: What does that have to do
w th whether the First Amendnent applies, with all of
its prohibitions agai nst vagueness?

MR. ROSENKRANZ: The answer again, Your

Honor, is when it conmes to judges, we tolerate quite a
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bit nmore by way of chill of a judge's vote precisely
because judges are supposed to act judicial and purge
their vote of all extraneous effects.

JUSTI CE SCALI A: That's too bad, because |
woul d have been nuch nore attracted to your position.

(Laughter.)

MR. ROSENKRANZ: | -- | wunderstand, Your
Honor .

JUSTI CE KAGAN: And -- and M. Rosenkranz,
what about officials in the Executive Branch? When the
Secretary of Defense gives a speech and the President
doesn't like it and the President fires the Secretary of
Def ense, does the Secretary of Defense have a First
Amendnment action?

MR. ROSENKRANZ: The Secretary of Defense
has a First Amendnent argunment. It would be a very weak
one under -- under this Court's opinion in Garcetti.

But his First Amendnent rights are inplicated if it's a
speech that he's giving not in the line of his duty.

JUSTI CE KAGAN: So all the official acts in
the legislature, in the Executive Branch, you're sonmehow
saying courts are different, so | guess we don't have to
worry about that, but official acts across the
governnment are now subject to First Amendnent anal ysis?

MR. ROSENKRANZ: Absolutely not, Your Honor,
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and that was this Court's holding in Garcetti. And the
reason this Court held that in Garcetti was that there

t he governnent is acting as enployer. The governnent is
entitled to discipline its own enployees |ike any other
enpl oyer can. But we all agree governnent as enployer,
t hat Pickering standard, doesn't really work in the
context of regulation of political activity.

JUSTI CE ALI TG What about the rules of
civility in the houses of Congress? There are things
that a nmenber of the Senate, for exanple, cannot say
about anot her Senator, or make a personal attack. That
woul d be protected by the First Amendnent if the Senator
st epped outside the door. Are those -- is there First
Amendnment protection for that? Do tﬁey have -- do those
rul es have to pass First Amendnent scrutiny?

MR. ROSENKRANZ: W thin the chanmber, Your
Honor, no, if it's just the chanmber that's sancti oning
someone. And the reason is those are Roberts Rul es of
Order that apply to everyone and that -- that
order the -- the debate. But | --

JUSTI CE KAGAN: Well, | don't understand
that. | nean, this rule applies to everyone, too. It
m ght apply to one person on one vote and to anot her
person on anot her vote, but everybody at every vote has

to look at these ethical rules and deci de whet her they
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have to recuse thenselves as a result.

MR. ROSENKRANZ: And -- and so this is a
rule, though -- we have to go back to what its effect is
outside of the legislature. This is a rule that takes
political associations and treats them as corrupting,
core political associations, volunteering of the sort --

JUSTI CE KAGAN. Well, do you think that if
there were a statute -- let's take out the vagueness
aspect of this. |If there were a statute that said you
can't vote on anything where you have yourself sone
nonetary gain attached to it or if a very close famly
menmber or if a close business associate or canpaign
manager of your canpaign, do you think that would be
unconsti tutional ? \

MR. ROSENKRANZ: It woul d not be vague, Your
Honor. But it would be unconstitutional, unless the
St ate denonstrates why a canpai gn manager i s corrupting.

JUSTI CE KAGAN: Because the -- the State --
what the State thinks is that a canpai gn manager is just
i ke a business partner.

MR. ROSENKRANZ: And -- and the answer to
that is no. A volunteer canpai gn manager i s not just
| i ke a business partner. There is no pecuniary gain to
the -- to the candidate or the legislator as there is in

a relationship with a business partner. There's
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personal political loyalty. That's what the Ethics

Comm ssi on said was wong --

JUSTICE GINSBURG. -- no -- there's no -- |
t hought this -- the -- the only reason that we have this
case is that the three-tine canpai gn manager was -- did

have a financial stake in this vote because the project
was approved.

MR. ROSENKRANZ: No, Your Honor, that's not
why we're here. That's not why the conm ssion said we
are here in the first instance. The conm ssion is now
saying we're here because of that, but what the
comm ssion said was it's the closeness of this
rel ati onship, without regard to the financial gain,
whi ch the comm ssi on accepted was zefo for this
particul ar | obbyist. Regardless of the financial gain,
it was the political loyalty. This guy hel ped you w n.
Because he hel ped you win, you will be beholden to him
and do himnore favors.

Well, lots of political activists help a
candi date win. But on that --

JUSTI CE KENNEDY: But it -- it seenms to ne
that if you' re going to make this argunment -- and this
is the point we discussed with M. Elwod -- there are
two ways to do it. Nunmber one, say this infringes the

right to vote, which is a First Anmendnment right; or you
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can say that this inpinges unduly on necessary rights of
associ ation that preceded your election to the
| egi sl ati ve post.

It seenms to nme that the latter is the only
way that you can make your case and to avoid the force
of the argunment that the Petitioner nakes.

MR. ROSENKRANZ: Your Honor, it is certainly
correct that the latter is far narrower. This is an
outlier statute. No other |egislature has ever adopted
a statute that says canpai gn manager or political
|l oyalty is corrupting. And so this Court could very
easily say, look, this is just different fromall of the
ot her recusal statutes.

JUSTI CE Gl NSBURG. It doésn't seem to be
different fromthe ones that M. Elwod read to us. |
t hink he read probably one from New Jersey and --

MR. ROSENKRANZ: Your Honor, he -- he cited
one case from New Jersey. The statute does not refer to
political loyalty. And in that case it was a close
friendship, and in the course of describing the close
friendship the court, after listing nmultiple factors,
said one of themwas that they were both part of the
sane political club. They al so vacationed together.
That's a conpletely different application.

No State and no commi ssion -- so far as we
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know fromthe briefs, there's no case cited where any
comm ssion has said this relationship between a
vol unteer and a candidate is itself so corrupting that
we have to disqualify the candidate from casting the
vote, the vote that he ran on, that the voters el ected
himto cast.

And if this -- if this is accepted, it
pl aces an i npossi ble drag on the associational rights.
The candidate will have to think twice before ever

hiring or enlisting a volunteer who is a political

activist. He will want to recruit the best, the nobst
tal ented, the nost savvy, but he will always have to ask
himsel f: What will this person do 3 years from now t hat

m ght disqualify nme from-- fron1enbérking on nmy duty
that | was el ected to engage in?

JUSTI CE SCALI A: That's rather exaggerated.
| nmean, you have to worry he's going to buy a casino
or -- or sonmething like that? | nean --

MR. ROSENKRANZ: No, Your Honor. Let ne
give you a concrete exanple fromreal life that happens
all the time. |If the NRA or NARAL deci de that they
believe strongly in a piece of legislation and they hire

a | obbyist, so there's benefit to the | obbyist fromthis

rel ationship, and that | obbyist says "I, too, am on
m ssion; | continually lose in the |egislature because
35
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it hangs in the balance, 1"mgoing to work for
candi dates who will tip the balance for ne, the
conm ssion's opinion says that that | obbyist, because
he's worked on that canpaign and wins, will by that very
act invalidate the vote of the |egislator.
That's just untenable, and there's no way to
i nterpret the -- the opinion that the conm ssion
actually wote to nake that anything other than the
nat ural consequence of its -- of its opinion.
And worse yet, fromthe -- fromthe --
JUSTI CE SCALIA: |If that's what it neans,
you would think the |egislature would change it,
woul dn't you?

MR. ROSENKRANZ:  Well --

JUSTI CE SCALIA: | mean, it doesn't just
hurt M. Carrigan. That -- you know, that -- that would
be sonething every legislator would -- would worry about

and say, oh, boy, we've got to change this.

MR. ROSENKRANZ: Yes, Your Honor --

JUSTI CE SCALI A: So why don't we let them
change it?

MR. ROSENKRANZ: Yes, Your Honor. Yet the
| egi slature comes in with an amcus brief to this Court
and says that its interpretation of this statute is all

it needs to have is a relationship that is anal ogous or
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parallel to those -- this is on page 32 of their am cus
brief -- analogous or parallel, and they are defending
the application of this statute to political loyalty.

But let's |ook at the other side of the
equation; that is the -- the Vasquezes of the world, the
NRA advocate. On that side of the equation, anyone who
deeply holds a view that's political -- let's say it's
M . Vasquez, he is pro-developnent. They will refrain
fromjoining canpai gns out of fear that when they join
t he canpaign, they will get the candi date disqualified.

JUSTI CE BREYER: So why -- | nean, what the
comm ssion says is M. Vasquez has been a cl ose personal
friend, confidante, and political advisor throughout the
years. So that doesn't sound |ike aﬁy volunteer. It
sounds |i ke sonebody sitting on a case where his best
friend is likely to gain mllions of dollars.

MR. ROSENKRANZ: That --

JUSTI CE BREYER: That's what it seens when |
read that opinion, that they're thinking all these
t hi ngs conbined is what causes this to fall within the
category of a reasonabl e person m ght have doubts about
t he i ndependence of judgnent.

MR. ROSENKRANZ: Your Honor, they gave a
gestalt at the end.

JUSTI CE BREYER:  Yes.
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MR. ROSENKRANZ: They |lead with
"instrumental in the success of all three of Council man
Carrigan's canpaigns,” and they go through a | ong
narrative about the political relationship. These were
not --

JUSTI CE BREYER: That's part of it. But
my -- ny basic question is, as you know, w th judges,
and | guess you have a very vague statute which was
quoted to you, and what we have are subsidiary rules
with ethics comm ssioners. | have in ny office --
they're not conm ssioners; they're conmttees of judges.

And | have in nmy office seven vol unmes which
| ook at when there's a question, as others do, and
t hose seven vol unes contain dozens of opi nions of a
commttee trying to apply vague statutes and vague
rules -- not constitutionally vague, but generally.

So what's wong with Nevada doi ng exactly
the same thing here?

MR. ROSENKRANZ: Because the difference,
Your Honor, is judges are a --

JUSTI CE BREYER: ©Oh, so you're saying that
the difference is that we're judges?

MR. ROSENKRANZ: Yes.

JUSTI CE BREYER: You nean Congress and

| egi sl ators and Executive Branch people couldn't have
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exactly the sane systenf

MR. ROSENKRANZ: So --

JUSTI CE BREYER: And they have gener al
rules? It's called the commopn | aw system

MR. ROSENKRANZ: The answer is no, not when
it affects associational rights. So let me just
di stinguish --

JUSTI CE SOTOVAYOR: Did you argue
associ ational rights bel ow?

MR. ROSENKRANZ: Onh absolutely, Your Honor.
And the conm ssion --

JUSTI CE SOTOVAYOR: Why do you think the
court didn't address it? Because it relied on the First

Amendnent anal ysi s?

MR. ROSENKRANZ: | don't know why the court
didn't address it. It was front and center. It was a
section -- it was called overbreadth, but for eight

pages, from page 9 to page 18, there is extensive
di scussi on that what they neant by overbreadth is this
reaches too broad, this reaches relationships that
shoul d not be reached. It was not in the cert
opposition, but it was front and center before the
Nevada Suprenme Court.

JUSTICE G NSBURG. |Is there any catch-al

that you woul d say woul d pass your constitutional test?
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You told us that the four specific categories, nenber of
t he househol d, enployer, that those are all right
because they' re specific. But you don't like the
"substantially simlar." |Is there any catch-all that a
| egi sl ature coul d adopt that would pass what you --
what's constitutional ?

MR. ROSENKRANZ: | -- it's hard to inmagine
one. Let nme just point out, no -- it is very, very rare
for a legislature to do anything other than what's in A
t hrough D

And the problemw th this catch-all, which
by the way is the termthat was used by both the courts
below -- the problemw th this catch-all is perhaps the
wor ds are okay, maybe. | nean, | caﬁ I magi ne sonmeone
i nterpreting those words so narrowy that they're okay.
But what this catch-all does is to add | anguage to the
original four criteria, so it's not just famly nenbers
and busi ness associates. |It's now friends, close
friends.

JUSTI CE BREYER: You didn't answer ny
question, which is since the Judiciary uses what's
call ed the common | aw nmethod, why is it inpermssible
for the Executive Branch or the Legislative Branch al so
to use a common | aw, case-by-case nmethod of el ucidating

t hrough exanpl e what a general -- what a general
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provi si on means?

MR. ROSENKRANZ: The answer, Your Honor, is
the Judiciary does not engage in political activity
out side --

JUSTI CE BREYER: Well, | -- so you're saying
t hat one who engages has to use a -- a definitive
rul e-based nethod rather than a common | aw nethod? So
my question there would be, assum ng your difference
bet ween the branches is right, still why?

MR. ROSENKRANZ: And the answer is that the
candi date and the volunteer have to know ex ante whet her
to engage in this relationship or not.

JUSTI CE KAGAN: But why do they have to know
ex ante? There was an advi sory procéss t hat was set up
by the Nevada commi ssion here.

MR. ROSENKRANZ: And the --

JUSTI CE KAGAN: M. Carrigan chose not to
use it. But he could have gone to the comm ssion, said:
What do you think about this relationship? Does it fit
or does it not fit?

MR. ROSENKRANZ: Your Honor, the advisory
process, the problemwth it is that it cones too |ate.
The rel ationship was already in place. |If you're -- if
the -- if the comm ssion is going to invalidate the

result of an election, where everyone is talking about
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this issue and everyone knows about this rel ationship,
they've got to tell them before they're engaged in the
relationship. M. Carrigan would have dropped M.
Vasquez.

JUSTI CE KENNEDY: Well, | mean, but that --
but that's unworkable to say, you know, that every
potential -- | think I mght run for office next year
and so I'mgoing to get advice from sonme committee as to
who | can associate with? That just is unworkable.

MR. ROSENKRANZ: My point exactly, Your
Honor. You cannot -- you -- you don't know in advance,
because you can't know what's going to cone out 3 years
| ater. You can't know what conflicts will arise, and so

you don't know in advance. You can't present the

question to the -- to the comm ssion.

CHI EF JUSTI CE ROBERTS: Counsel, 1've kind
of lost the thread of your argunment. |Is this a
vagueness claimor a First Amendnment clainf? | gather

your claimis going to be the sane even if the statute
clearly said famly nmenbers, you know, business
partners, and political consultants.

MR. ROSENKRANZ: Correct, Your Honor; and it
is both. There are basically two halves to it. One is,
even if statute were perfectly clear, this is a

relationship that the State is not allowed to view as
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toxic, because it is not a toxic relationship in a
denocratic process; and secondly, this is also vague, so
there was no notice up front as to the fact that the
comm ssion would later invalidate the result of the

el ection on this basis.

CHI EF JUSTI CE ROBERTS: |s your vagueness
argunment, is that a First Amendnent argunent of its own?

MR. ROSENKRANZ: It is a baseline vagueness
argunment on due process grounds, but it gets el evated
because of the First Amendnent interest.

CHI EF JUSTI CE ROBERTS: So we can deci de
your vagueness -- if we agree with you on vagueness, we
don't have to determ ne whether the First Amendnent
applies in this type of situation?

MR. ROSENKRANZ: Onh, that is correct, Your
Honor, absol utely.

JUSTICE GINSBURG: In the -- in the Nevada
court you argued overbreadth. That was the -- at | east
how t he court understood your chall enge, and here
overbreadth takes a back seat, and vagueness is the
principle on which you rely dom nantly.

So what accounts for the shift? You were
argui ng overbreadth before the Nevada Suprenme Court.

MR. ROSENKRANZ: The answer, Your Honor, is

that the Nevada Supreme Court shifted. So before the
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Nevada Suprenme Court, everything was on the table.
There was vagueness, there was overbreadth, there was
extended rel ationships -- extending to a relationship
that's First Anmendnent-protected.

The two key pieces, first was vagueness and
t hen second was this overbreadth argunent as |'ve
described it, which really was about the protected
relati onship. The Nevada Suprenme Court called it
overbreadth, but if you | ook carefully at what it
actually says, it is vagueness at every step of the way.
It is talking about -- this is on pages 14 to 15 on to
16 and 17. It is talking about the Constitution
demandi ng a high level of --

JUSTI CE KENNEDY: What's\the standard for
vagueness that we apply? W apply vagueness to First
Amendment prohibitions or restrictions on speech. W
apply vagueness to crimnal statutes. This isn't a
crimnal statute. It does have a civil penalty. What
Is the case that | consult to see what standard of
vagueness | apply?

MR. ROSENKRANZ: Gentile, Your Honor.
Gentile is a case that is about sanctions. [It's about
sanctions for First Amendnent-protected activity. And
the standard really is -- | mean, it's articulated the

sanme way in all these circunstances, but it really is,
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can a reasonably intelligent person know in advance that
they are going to be sanctioned for this?

CHI EF JUSTI CE ROBERTS: Here we're talking
about penalty for participating. Wat -- what if it's a
di scl osure rul e saying, you know, you can participate,
you can vote, you can advocate, you just have to
di scl ose interest of this sort.

MR. ROSENKRANZ: I think --

CHI EF JUSTI CE ROBERTS: |Is that problematic
under --

MR. ROSENKRANZ: Not at all, Your Honor.
That's perfectly appropriate. That is in fact what M.
Carrigan did right at the outset of --

CH EF JUSTI CE ROBERTS: éight. Vel |,
doesn't that burden his First Amendnent rights?

MR. ROSENKRANZ: A lot, yes; but a lot |ess
so. And this Court has -- is very confortable with
di scl osure when you're tal king about public officials as
| i ghter nedicine, |ess severe nedicine than an outright
ban or a punishnment for that association. That's the
way it should work in the political process. Everyone
in this election was aware of Vasquez's role. It was
front page news when the hearing was going on. And so
for a conm ssion --

JUSTI CE SOTOVAYOR: |If the relationship
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wasn't particularly special, no nore special than any
ot her political volunteer, why did that beconme front
page news?

MR. ROSENKRANZ: Oh --

JUSTI CE SOTOVAYOR: And if your client
didn't have a suspicion that he was on the edge of a
| aw, why did he bother going to the city attorney to get
an opinion?

MR. ROSENKRANZ: Because as he testified,

and the comm ssion did not disagree, this guy is a Boy

Scout, Your Honor. He does everything to avoid any
appearance of inmpropriety. And he said: | did that
because | just wanted to make sure; | amnot a | awyer.

And the city attorney, of course, gaQe an opi nion
that gave hima clean bill of health, said: Yes, go
forth and do this.

Now, if the | awer doesn't know and the
comm ssioners can't settle on which of these things the
relationship is nost simlar to, and the district court
can't choose one, howis it possible for someone in
M. Carrigan's position to know ex ante --

JUSTI CE SOTOVAYOR: How will we ever
wite -- howw Il the Congress ever wite a |law that
woul d be so clear that clients would never have to go to

| awyers --
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(Laughter.)

JUSTI CE SOTOVAYOR: -- or that | awers
couldn't disagree about? W would have to invalidate
virtually every | aw as vague.

MR. ROSENKRANZ: Less so in the First

Amendnent -- | nean, nore so in the First Amendment
context. In all the other contexts, the standards are
| i ght ened - -

JUSTI CE SOTOVAYOR: But you're not -- you're

not denying that nost | aws would be vague --

MR. ROSENKRANZ: Yes, Your Honor.

JUSTI CE SOTOVAYOR: Under that definition?

MR. ROSENKRANZ: And there is a --

JUSTI CE SOTOVAYOR: That\lamNers di sagree on
t he conclusion of what the | aw means?

MR. ROSENKRANZ: And -- and there is a big
di fference between anbiguity of particular words and
what the conm ssion did here, which was to say we see
t hese four categories, we are not applying any of these
four categories. W're saying -- we're extracting a
principle. It's a principle of closeness.

Now, cl ose enough for government work when
it conmes to relationships that are First Amendnment
protected just isn't good enough when it -- when you're

tal ki ng about that context.
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So | did want to talk just for a nonment
about the degree of burden that we're tal king about
here, because the comm ssion seens to be saying no big
deal, this is just a disqualification provision. [It's
not actually a burden at all.

Now, | think we all agree that if the State
of Nevada decl ared that anyone who is a canpai gn manager
can never |obby the legislature, that would be
unconstitutional, and they'll fine themfor it, where
the strict scrutiny would also apply if the State passed
a law fining a candi date for choosing a canpai gn manager
who | obbies the | egislature.

JUSTI CE KAGAN: |'m not sure | understand
that, M. Rosenkranz. There are nany | aws out there
t hat say people who serve in certain government
capacities, when they | eave those jobs, can't | obby for
a certain nunber of years. How is that any different?

MR. ROSENKRANZ: It would be subject to
scrutiny for sure. It would be subject to First
Amendnent scrutiny. And that would be justified on the
ground not of the closeness of relationships that are
formed, but on the ground that you don't want
| egi sl ators here and now as they are sitting in the
chanmber thi nking about generating business with their

future clients and changing their votes because of that.
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That's the justification.

But there's no such justification here. The
comm ssion has never articulated why political |oyalty
Is so toxic that it needs to be banished frompolitics.
And so, just on the -- on the directness of the burden
yet, for a political activist who is engaged in these
sorts of relationships, the burden of being told, you've
got to choose right at the outset, are you going to
represent -- are you going to help this candi date get
el ected or are you going to | obby? That is worse than a
fine, because a political activist wants to do both
preci sely because they care about the ultimte results.

And for the candi date hinmself who is
deciding right upfront which of the dniverse of players
am| going to take as volunteers, they need to know
upfront whether this relationship will be viewed as
toxic, and if it is, they will not engage in that
rel ati onshi p.

This is no less direct than the burden that
this Court recognized as unconstitutional in the Davis
case, the MIlionaire's Amendnent Case, or in Burdick,
where the only burden was that the paid petitioner would
have to register to vote, which is a nom nal burden, but
t hose whose consciences were affected by a registration

were kept out of the process.
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If there are no further questions, |
respectfully request that the Court affirmthe judgnent.
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Elwood, you have 5 m nutes remaining.

REBUTTAL ARGUMENT OF JOHN P. ELWOOD
ON BEHALF OF THE PETI TI ONER

MR. ELWOOD: Now, ny col |l eague argues that
t he Nevada recusal statute targets political
association, and that is sinply not the case. Nothing
in the statute about politics. M. Carrigan was recused
because he had a business relationship with M. Vasquez.
Vol |y apart fromthe personal relationship and the fact
that he was his three-tinme canpai gn ﬁanager, he was al so
the firm-- the canpaign's main outside vendor, and 89
percent of the Carrigan canpai gn expenditures were paid
t hrough his advertising firm That is --

JUSTI CE BREYER: | think his argunent is --
| don't see -- that the Ethics Conmm ssion at least in
part relied upon the fact that he was the canpaign
manager, and he is saying, | think, as | understand it,
or at least | have this question, that an ethics
conm ssi on cannot disqualify a |egislator on the ground,
even in part, that an individual had a politica

associ ation with him previously.
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MR. ELWOOD: | think that --

JUSTI CE BREYER: It may be a new argunent in
this Court, I don't know.

MR. ELWOOD: | think the fact that this
happened to be a political relationship was incidental.
If M. Carrigan -- M. Vasquez does two things, he's a
canpai gn nmanager, he's a -- he assists in devel opnent.
If M. Carrigan had had exactly the sanme rel ati onship,
but had just been working with himon the devel opnent
side, it would have been exactly the same situation. |If
he had hel ped himw th past -- | think the fact that --

JUSTI CE BREYER: |Is that a new argunent in
this Court, as |I've stated it to you?

MR. ELWOOD: | -- | don'f believe so. That
t hey' ve made that argunment --

JUSTI CE BREYER: You nmde that argunment

bel ow?

MR. ELWOOD: That -- right. What we have
here -- | don't know if they use the termthat it was
incidental. But |I nmean they -- if you | ook at the

opi nion at pages 105 to 106 of the Pet. App, it's clear
that they're | ooking at the business relationship. It's
rel evant, certainly, to have helped himwn three

el ections, because that's relevant to the cl oseness of

their personal relationship, but --
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JUSTI CE SOTOVAYOR: | think Justice Breyer's
question -- he can tell nme if I"'mwong -- is whether
t hat argunent by them was actually raised bel ow t he way
he is stating today?

MR. ELWOOD: |I'msorry? | -- the argunent
by the --

JUSTI CE SOTOVAYOR: \Whet her that
associ ational right of the political --

MR, ELWOOD: ©Oh. M understanding, the way
| view the briefs is there two references to an
associational right in the briefs, and the opening brief
before the Supreme Court, | think it's page 918 -- and
it was in the context of making a vagueness argunment. |
| ooked through it, you can | ook throdgh It and see what
you think, but I did not see that as an argunent that
this is burdening our associational rights. But I
think --

JUSTICE ALITO If they based their decision
solely on the -- on the fact that Vasquez had been the
canpai gn manager in the past and he was a great canpaign
manager, and perhaps Carrigan would like himto be his
canpai gn nanager in the future, would there be a problem
t hen?

MR. ELWOOD: | think that -- | think

probably not, because if the question is whether it --
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it burdens associations so nuch that it's chilling, and
| mean, basically | think that's a -- an enpirical
gquestion. And because you have to have a particular
interest, a private interest in order to be recused, |
think that it wouldn't arise so frequently that it would
be a problenm but | think nmore fundanentally here, or at
| east for purposes of this case, because it conmes here
at | east Respondent says this as an as-applied
chal | enge.

What we have here is a relationship that was
front page news, because this isn't just sonme plain
vani |l a canpai gn volunteer. This is somebody with whom
he has a very intimate business relationship that --
that involved this expenditure of $4é,000.

And | think another thing that is worth
noting is that in 10 years on the books this | aw has
never been applied to canpaign volunteers. It's -- in
order -- canpaign volunteers specifically come up in the
| egi slative history of the '99 Act, and they would say
woul d not, w thout nore, be covered, because what this
covers is the sanme types of relationships that every
ot her recusal statute covers -- very close rel ationships
and relationships that give rise to a financial interest
in the public official.

JUSTICE ALITO. Well, suppose sonmebody had
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made extensive independent expenditures in support of

the -- the public officer's prior canpaign, and the
public officer may hope that they -- simlar
expenditures will be made in the future. Wuld that be
a basis?

MR. ELWOOD: | don't think it would be a

basi s under the Nevada | aw. Because that's a law --

JUSTI CE ALITO. Why not?

MR. ELWOOD: Because it's not a -- it's not
a personal relationship, it's not household, it's not
relative, it's not enployer, and it's not a business
rel ationship.

JUSTICE GINSBURG. Is there a way to get
advice as to -- | think you said he ﬁent to the county
attorney, he could have gone to -- to the ethics
conm ssion, and they were told ethics comm ssions can
give advice only after the -- is in office, they don't
give -- they are not obliged to give advice to
candi dates. So when Carrigan is running he apparently
has no access to the ethics comm ssion?

MR. ELWOOD: | think that that's right. The
ethics comm ssion only has authority to give opinions to
sitting candi dates.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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The case is subm tted.
(Wher eupon, at 11:06 a.m,

above-entitled mtter was submtted.)
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