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PROCEEDI NGS
(11: 22 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this nmorning in Case 10-5443, Fow er v. United
St at es.

M. Crawford.

ORAL ARGUMENT OF STEPHEN M CRAWFORD
ON BEHALF OF THE PETI TI ONER

MR. CRAWFORD: M. Chief Justice, and may it
pl ease the Court:

There is a significant di sagreenent between
the circuit court over what the governnment nust prove
beyond a reasonabl e doubt to establish the violation of
Title 18, United States Code, sectioﬁ 1512(a) (1) (C).
This qualifying Federal crimnal statute nmust be
construed clearly, consistently, and narrowy. Yet, the
El eventh Circuit's opinion in this case conflicts with
the rulings in factually simlar cases: Fromthe Second
Circuit, Lopez, and the Fifth Circuit, Causey and ot her
circuit precedent. Mre specifically --

JUSTI CE SCALI A: Are they all consistent?

MR. CRAWFORD: It would be our opinion they
are all inconsistent, which is what we need fromthis
Court, Your Honor.

The Eleventh Circuit erred by placing the

3
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word "possible” in the statute and, thus, significantly
nodi fyi ng the plain | anguage of the statute, and by
proposing a standard of nere possibility --

JUSTI CE KAGAN: M. Crawford, what's your
standard? Sonetinmes you say "certain"; sonetines you
say "likely"; sonetinmes you say "plausible.” Wich --
which is your standard?

MR. CRAWORD: Justice Kagan, we would offer
the standard of realistic |ikelihood, which we cited in
our brief on page 17 and page 41, as the appropriate
standard in this particular case. That is |anguage that
conmes from Lopez, the Second Circuit case, and al so
pl aces a hi gher burden on the governnent, which we
believe is inportant in order to naiﬁtain t he
Federal / State bal ance that is required in Federal
crimnal matters.

It is a reasonable standard, nore reasonabl e
t han what we woul d characterize the governor's -- the
governnment's standard of "reasonable possible.” In
their brief, page 9, 10, and 13, they propose that,
whi ch, we would add, differs fromwhat the Eleventh
Circuit said.

If you'll remenber, in Lopez, the Eleventh
Circuit offered the standard "possible.” And yet, the

government, backing away fromthat a bit, in their
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briefs, on page 9, 10, and 13, used the phrase
"reasonably possible.” And while we would concede it is
an i nprovenent on the Eleventh Circuit's nere
possibility standard, it still is vague. It stil
upsets the --

JUSTI CE ALITO. The statute speaks of the
i ntent of the defendant. The defendant nust intend to
prevent the comruni cation of information about a Federal
of fense or a possible Federal offense to a | aw
enf orcenment officer who happens to be a Federal | aw
enforcement officer. So, it's all a matter of intent.

Where do you get this question of whether
it's possible or likely or certain or whatever that the
information will eventually get to a\FederaI | aw
enforcenment officer? 1Isn't it -- isn't it sinply what
is in the mnd of the defendant?

MR. CRAWORD: We believe that
subsection (g) of the statute precludes the -- or takes
the nens rea elenment of the defendant off the table with
respect to whether or not the person is a | aw
enforcement official or whether or not there's an
ongoi ng Federal crimnal investigation.

We woul d agree with you that the | aw does
require that the defendant intend to prevent a

comruni cation. The Eleventh Circuit puts the word
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"possible” in there and says intent to prevent a
possi bl e communi cation. And that's the rub, Justice
Alito, that we're asking this Court to address.

JUSTI CE SOTOVMAYOR: (Going -- going back to
Justice Alito's question: Obviously, the statute's not
witten to say the intent to preclude a witness from
talking to |l aw enforcenent officials. |If it were that
sinmpl e about a Federal crinme, then it wouldn't matter
whet her it was |ikely, possible. Al that we have --
know is that the witness was -- that the killing was
i ntended to stop themfromtal king to | aw enf orcenent,
period. So, clearly, (g) has to have a neaning
different than merely stopping from sonmeone talking to a
| aw enf orcenent officer, because thefe has to be sone
connection to that officer being a Federal officer.

So, going back to Justice Alito's question,
how do you define the intent? What is the defendant's
intent? |If he doesn't have to know it's a Federal
officer, what does he have to intend?

MR. CRAWORD: We believe that you define or
would find -- determ ne the defendant's intent based on
the circunstances and the totality of the circunstances
of the case.

JUSTI CE SOTOVAYOR: Articul ate what the

i ntent has to be.
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MR. CRAWFORD: The intent would have to be a
realistic likelihood that there's going to be
communi cati on

JUSTI CE SOTOVAYOR: Does the defendant have
to know that? That's ny question. Does he have to
intend to stop the witness from communi cating this
i nformation to sonmeone that's related to either a
Federal judge or a Federal |aw enforcenent agent?

MR. CRAWORD: Yes, Your Honor. That is the

gravanmen of the offense. That intent elenent is

essenti al .
JUSTICE ALITO What do you say that is --
JUSTI CE SCALI A: What does that have to do
with reasonable |ikelihood that it mbuld occur? | mean,

he either intends it or he doesn't intend it. \Wat --

MR. CRAWORD: The --

JUSTI CE ALI TG  The reasonable |ikelihood
that this person who was killed -- now, you say
"realistic likelihood."

MR. CRAWORD: That is correct.

JUSTI CE SCALIA: The realistic |ikelihood
that this person who was killed m ght have gone to a
Federal officer doesn't at all establish that the intent
of the person who killed himwas to prevent himfrom

going to that officer, does it?
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MR. CRAWFORD: We --

JUSTICE SCALIA: | nmean, it seens to ne you
have to stand on one stool or the other one. Either
it -- it relates to intent, as the statute says, or all
there has to be is a reasonable |likelihood that this
person who was killed would have gone to a Federal
official.

MR. CRAWORD: Well --

JUSTI CE SCALIA: MWhich is it?

MR. CRAWORD: It is our position that we
are trying to determne or the jury has to determ ne a
future act. The prevention of communication denotes the
future tense of the word "communicate.” So, what
standard should we ask the jury to uée in order to
determi ne whet her the governnent has provi ded evi dence
that there was going to be a future act prevented? And
so, it is --

JUSTI CE SCALI A: No, no, that -- that's not
what the statute says. |t doesn't talk about preventing
a future act. It doesn't say anyone who kills soneone
who woul d have gone to a Federal official is -- is
subject to this penalty.

MR. CRAWORD: Well, Your Honor, we
bel i eve --

JUSTI CE SCALI A: If that's what it said,

8
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your -- your realistic likelihood test would be quite
reasonabl e, but it doesn't say that. It says that
the -- the killing has to be with the intent of

preventing himfrom goi ng.

MR. CRAWORD: The intent to prevent the
comruni cati on, the conmmunication in the future is what
Is nodified by the word "prevent."” And so, that's what
we're -- that's what we're struggling with, Your Honor.
We're trying to cone up with a standard as to what --

JUSTI CE KAGAN: M. Crawford, do you think
this is right, that the statute says that the person has
to prevent the comunication to a | aw enforcenent
officer? The statute also says that the | aw enforcenent
officer, in fact, has to be a Federaf | aw enf or cenent
officer, but because of subsection (g), the statute does
not require that the person intend the comrunication to
be to a Federal |aw enforcement officer, and that's what
we're struggling over, correct?

MR. CRAWORD: That is correct, Your Honor.

JUSTI CE KAGAN: And -- and in doing that --
| mean, | guess ny question to you is the sane as ny
question to the Governnent, which is where any of these
standards conme from And | agree that the statute does
not provide a |l ot of guidance, but how does one pick

between a realistic |likelihood or a possibility or a
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t heoretical possibility or any of those things?

MR. CRAWFORD: We woul d urge the Court to
pick a particular standard, if you're going to, to help
us interpret this statute that would strike the
appropri ate bal ance between State and Federal crim nal
jurisdiction.

JUSTICE ALITO. Well, why don't we pick the
standard that is set out in the text of the statute?
Let ne give you this exanple:

Let's -- let's hypothesize a very cold,
cal cul ating, rational defendant who is planning a
Federal crine, let's say the hijacking of an airpl ane
over international waters, and this defendant finds out
that his nother has | earned about thé plot. Now, he
says, well, you know, | think there's a one-tenth of
1 percent chance that nomis going to go to the FBI and
turn me in, but in order to prevent that, I'mgoing to
kill her. | intend -- I kill her with the -- for the
pur pose of preventing her fromgoing to the FBI, even
t hough I think very, very, very unlikely she's going to
do that.

Hasn't that defendant violated this statute?

MR. CRAWORD: We believe the jury would
make that determ nation as to whether or not it was

likely, realistically likely that nmom would report him
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to Federal |aw enforcenent officials. That's what we're
trying to do, is give the |ower courts or the -- or the
jury --

JUSTI CE KENNEDY: | don't -- | think Justice
Alito can protect his own question, but I don't think
you've answered it. You've put in realistic likelihood.
He's asked you whether or not as a matter of |aw,
assum ng that you're a juror and you read the statute
and you were instructed on the words of the statute and
you have Justice Alito's hypothetical, what result?

MR. CRAWFORD: The result of the question of
Intent? O what are you asking the result of --

JUSTI CE KENNEDY: The reliability under the
statute under Justice Alito's hypothétical.

MR. CRAWORD: Then we woul d say, yes, that
t he defendant could be found to have violated the
statute under that particular hypothetical.

JUSTI CE KENNEDY: All right. Then Justice
Alito's next question -- again, he can protect his own
| ine of questioning -- but what does that have to do
with realistic likelihood? There's no realistic
| i kel i hood; it was only a half of 1 percent chance that
t he communi cati on would be made. So, that takes
realistic likelihood off the table, and if it's off the

tabl e, you have to give us a different test.

11
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. CRAWORD: Well, then, | would go with
t he beyond a reasonabl e doubt that the governnment nust
prove in any crimnal matter.

JUSTI CE BREYER: That's what | wonder ed.

You haven't really argued that, so maybe |I'm m ssing
sonet hing, and this question may be better for the other
side, but this statute, as you go through it, has sone
el enents.

The first are facts about the world, killing
peopl e; the second has to do with intent, and then they
tal k about all these different things to stop himfrom
going to a Federal officer; the third says no state of
m nd need be proved with respect to the fact he works
for the Feds. So, therefore, it's ndt part of intent.

Now, if it's a circunstance that is an
el ement of the offense and it is not part of the intent
of the defendant, then isn't it an elenment, |ike all
ot her elenments, that you have to prove beyond a
reasonabl e doubt ?

MR. CRAWORD: We would agree. That is --

JUSTI CE BREYER: You didn't argue it, so
nobody's ever adopted this, so | feel |I mght be barking
up the wong tree. Now, | grant you, you' re not the
| eaf on the tree that's going to give ne the answer |
need, which is why I'mwong, but -- but did you --

12
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you' ve researched this and haven't really argued this
point. So, why not?

MR. CRAWORD: Well, we understand. And --
and we are assum ng, of course, that all elenents of the
of fense have to be proven beyond a reasonabl e doubt.

What we've tried to do is provide the Court with sone
sort of standard that the jury could be instructed as
how to prove that fourth elenment, and that is this
future conmmuni cati on.

JUSTI CE SCALIA: You think a realistic
| i kel i hood nust be proven beyond a reasonabl e doubt?

MR. CRAWORD: We do.

JUSTI CE SCALI A:  You think a juror can grasp
all of that in a juror's mnd? You ﬁust find that there
s --

MR. CRAWFORD: | do, Your Honor.
bel i eve --

JUSTI CE SCALIA: -- that there is a
realistic |likelihood beyond a reasonabl e doubt?

MR. CRAWORD: We believe that given the
proper instructions and definitions of the word
"realistic |ikelihood" --

JUSTI CE Gl NSBURG. Suppose the -- suppose
t he prosecutor argued a realistic prospect there. Wen

Ganbl e confessed, he confessed to the |ocal police, and

13
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t hey i mmedi ately communi cated that information to the
Federal prosecutors. So, if that's what the governnment
counsel argues, wouldn't that be a realistic prospect --
woul dn't they likely have done the sane thing with
respect to Fower that they did with respect to Ganbl e?

MR. CRAWFORD: Well, | would answer that two
ways, Justice G nsburg. Nunmber one, that is not what
happened in the case below. Once M. Ganble decided
to -- 4 years after the killing of Officer Horner, to
talk to local |aw enforcenent, it was not inmmedi ately
reported to the Federal |aw enforcement officials. It
was reported years later. So, we don't have that
i mmedi acy.

JUSTI CE Gl NSBURG: Was . what was the tinme
sequence? How much after Ganble cane to the | ocal
police did the |local police go to the --

MR. CRAWFORD: Officer Horner was found dead
on March of 1998, and he cane forward to the |oca
police in 2002 after he was sentenced to 20 years on an
unrel ated State robbery. There was then several years
before the U.S. Attorney's Ofice was contacted, and
they decided to go forward with the case that is before
us today.

JUSTI CE Gl NSBURG. Several years after 2002?

VR. CRAWFORD: 2002 is when he cane forward

14
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and began talking to | aw enforcenment.

JUSTI CE SOTOVAYOR: When did they go to the
Federal authorities after 20027

MR. CRAWFORD: |'m sorry?

JUSTI CE SOTOVAYOR: \When did they go to the
Federal authorities after 20027

MR. CRAWORD: 2003. Alnost -- alnost a
year afterwards it was -- it was taken over there.

CHI EF JUSTI CE ROBERTS: What is -- what is
your position on the subsequent elenment or -- or feature
about relating to the conm ssion or possible conm ssion
of a Federal offense? Does the defendant have to know
that his actions to prevent conmunication involve an
under | yi ng Federal offense?

MR. CRAWORD: No, Your Honor, they do not.
You basically take your offense as you find them just
as you take your officer as you find him and we believe
that's the --

CHI EF JUSTI CE ROBERTS: Wy is that?
1512(g)(2) tal ks about with respect to the | aw
enforcenment officer.

MR. CRAWORD: Correct.

CHI EF JUSTI CE ROBERTS: | woul d have thought
you'd say there's a negative inplication that intent has

to be shown with respect to everything else, including

15
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whet her or not this is a possible Federal crine.

MR. CRAWFORD: Well, we -- we are willing to
concede that there was a possible Federal crinme that was
occurring at the tinme of Oficer Horner's death.

CHI EF JUSTI CE ROBERTS: Are you willing to
concede that the defendant knew that?

MR. CRAWFORD: I'mwlling to concede the
def endant -- it need not be proved that the defendant
knew t hat .

Now, if the governnment can establish
evi dence of that, we believe that goes to the
defendant's intent and to a different el enent, but the
gover nment need not prove that because we believe the
subsection (g) takes that off the taBIe.

JUSTICE ALITO The issue -- the issue here
is the sufficiency of the evidence. So -- so -- and the
question is whether a reasonable juror could adopt a
certain view of the facts.

Now, couldn't a reasonable juror in this
situation take this view of the facts? Your client
killed OFficer Horner sinply because your client didn't
want to go to jail. He didn't particularly care whether
he was going to be prosecuted in State court or Federal
court; he just didn't want to go to jail. So his intent

was to prevent the communication of information about
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the crimes that were being planned to any | aw

enf orcement officer who could send himto jail, and that
woul d include a State officer; it also would include a
Federal officer. And, therefore, there's a violation of
t he statute.

Now, what's wrong with that view of the
facts?

MR. CRAWORD: W believe, Your Honor, that
if that is the reading of the statute, that that would
basically federalize nurder, that there is al ways goi ng
to be sone overl apping Federal crime that is possible,
or the possible comm ssion of, and if that becones the
standard or the reading or the interpretation of 1512,
then every case is going to be alloméd to be
prosecuted --

JUSTI CE SCALI A: | would think your answer
woul d be that if that were the law, (a)(1)(C) would have
omtted the word "Federal ."

MR. CRAWFORD: | woul d agree.

JUSTI CE SCALIA: It would have said "by any
person to a | aw enforcenent officer.” And you would --
you would elimnate "or judge of the United States" --
"information related to comm ssion or possible
conmm ssion of a violation of the |law, " period.

MR. CRAWFORD: | -- | would agree with you.

17
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The Congress sought or deened fit to put the word
"Federal" in there twice, both a Federal offense and a
Federal official.

JUSTICE ALITO No, because if there were --
if the only crimes that were being planned were State
of fenses, then there would be no chance that -- that the
conveying of that information to a Federal |aw
enforcement officer would send the person to jail.

MR, CRAWFORD: Well, the problem Justice
Alito --

JUSTICE ALITO. They're planning -- they're
pl anning to hold up a convenience store. It's not a
Federal offense; it's a State offense.

MR. CRAWORD: Well --

JUSTICE ALITO  So, the person isn't going
to go to jail on a Federal charge.

MR. CRAWFORD: |'mnot so sure that hol ding
up a conveni ence store would not qualify under the Hobbs
Act or under sone other Federal statute that a
creative --

JUSTICE ALITO. Well, are you saying that
there is no possible offense that's only a violation of
State |l aw and Federal |aw?

MR. CRAWFORD: There are.

JUSTICE ALITG Al right.

18
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MR. CRAWORD: But there needs to be proof
-- there needs to be proof nore than just the nere
presence of a potential Federal offense. | believe in
the Third Circuit opinion of Bell, which, if | renmenber
it correctly, when you were serving on the Third
Circuit, you authored that opinion, that you set up a
standard that the Federal crinme has to have additional
appropriate evidence in order to have a violation under
this statute.

That's the problem we have with this case,
is that we have Federal crines -- we'll concede that;

t he cocai ne and the potential or conspiracy to rob a
bank -- but there is no additional appropriate evidence
to nmeet the standard here. So, usind the opinion in
Bell, we would ask this Court to find that --

JUSTI CE KAGAN: M. Crawford, what woul d
happen if you were dealing with a Federal offense that
was a distinctly Federal offense, that really didn't
have a State counterpart, |ike hijacking an airplane?
Wuld that itself be sufficient to support a prosecution
under this statute?

MR. CRAWFORD: It would be -- it would make
t he governnment's burden easier, because it is nore
likely than not, it is realistic likelihood that there's

going to be Federal involvenment, as Justice Scalia

19
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pointed out, on a case where it's a threat to kill the
Presi dent or hijacking or inconme tax, Federal incone
t ax.

JUSTI CE KAGAN: Is that actually simlar to
this case? These guys were going to rob a bank, which I
take it is nostly prosecuted by Federal officials.

MR. CRAWORD: Well, | would agree with
t hat .

Certainly not in the State of Florida. |
woul d say that npost State attorneys handl e bank
robberies as nuch if not nore than the Federal
authorities. But we would concede that bank robbery is
a Federal crime. That's why we need sonething nore than
just Federal crime to confer jurisdiétion.

We need Federal |aw enforcenment involvenent,
and we have nothing on this record that shows any
I nvol vement of Federal |aw enforcenent. And that's why
the case needs to be reversed. That's why the Eleventh
Circuit's standard of nere possibility is too broad, and
we're |l ooking for a rule fromthis Court that wll
narrow t hat and keep that -- that bal ance of Federal and
State crimnal jurisprudence where it needs to be.

And, quite frankly, if there's no other
questions --

JUSTI CE SOTOVAYOR: | have one | ast one, the

20
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plain error question. Neither your brief -- | think
you' re taking the position that sinply because we
granted cert, we've accepted there's a plain error; is

t hat your position? Because you haven't really defended
against a finding of plain error.

MR. CRAWORD: Well, the trial lawer did a
poor job in articulating the reasons for the judgnent of
acquittal.

JUSTICE BREYER: | take it you were not the
trial |awer?

MR. CRAWORD: Well, unfortunately, Judge, |
was. So, that's why | --

JUSTI CE BREYER: Oh, you were?

(Laughter.) \

MR. CRAWFORD: Did a poor job of
articulating the judgnment of -- the judgnent at
acquittal time, the reasons that the court should grant
it and quite frankly did disservice to the district
court judge, who we need to help out nore. But --

JUSTI CE SOTOVAYOR: So we're really --
granted cert to give an advisory opinion?

MR. CRAWFORD: No.

JUSTI CE SOTOVAYOR: Because if there's not
plain error, how do we reverse this court bel ow?

MR. CRAWFORD: Well, we believe that when

21
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t he argunent was made at the Eleventh Circuit, that

whet her the sufficiency of the evidence issue was raised
there, and the Eleventh Circuit chose not to rule on
that, but chose to rule on a statutory construction of
1512 -- that then, when this Court granted cert, that
basically took that issue off the table.

JUSTI CE SOTOVAYOR: So, what you're
suggesting is that we announce the standard, hopefully
different than the courts bel ow for your sake, and then
remand to then let the court apply the new standard?

MR. CRAWORD: That is one possibility.

JUSTI CE SOTOVAYOR: And if it's not, what's
t he other? \

MR. CRAWORD: The other is, is to overrule
the Eleventh Circuit and with instructions to enter a
judgnent of acquittal.

JUSTI CE SOTOVAYOR: How could we do that
unl ess we found there was plain error? And how can we
say there's plain error when this question has vexed so
many courts?

MR. CRAWORD: | don't know at this
particul ar point, but I do know that we have a probl em
in the circuits, that the standards being applied are

across the board; and we need a bright line, hopefully a
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bright-line rule, that will help us in the courts bel ow
so we can do our job better

JUSTI CE SOTOVAYOR: | have to say to you
that even if a bright-line rule is announced, the real
wor k begins in deciding what evidence is sufficient to
meet that burden.

MR. CRAWORD: Understood, but it's our
position that any of the rules that have been proposed,
except maybe the nmere possibility, which is overbroad,
there still is nothing on this record that is going to
show a Federal |aw enforcement involvenment or
communi cation to Federal |aw enforcement; and we're
going to win at any point. That is our fall-back
position on that.

JUSTI CE BREYER: Anyway, you've made a fine
argument here, even if you didn't make it --

(Laughter.)

MR. CRAWFORD: Thank you, sir. ['11l do
better next tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. CRAWORD: Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Ms. Harrington.

ORAL ARGUMENT OF SARAH E. HARRI NGTON
ON BEHALF OF THE RESPONDENT

MS. HARRI NGTON: M. Chief Justice, and may
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it please the Court:

When Congress enacted section 1512(a)(1) (0O,
it sought to protect the integrity of Federal crim na
I nvestigations and prosecutions. The statute requires
t he governnment to prove four things -- an actus reus, a
mens rea and two Federal nexus el enments, one of which is
at issue in this case. The actus reus is nurder, the
mens rea that's comon to every prosecution under
section 1512(a)(1)(C is an intent to prevent the
comruni cation of information to a | aw enforcenent
officer. The first Federal nexus el enment requires that
that information relate to the conm ssion or possible
comm ssion of a Federal offense; and the second Federal
nexus elenment, the one at issue in tﬁis case, requires
that there's a reasonable possibility that the
i nformati on woul d have been communi cated to a Feder al
officer if the nmurder had not occurred.

JUSTI CE KAGAN: Well, where does that
reasonabl e possibility standard conme from M.

Harri ngton?

MS. HARRI NGTON:  Well, it cones fromtrying
to construe all the different rel evant provisions of the
statute to make sense together. Section (a)(1l)(C
specifies that a defendant has to have an intent to

prevent the communi cation of the relevant information to
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a |l aw enforcenment officer; section 1515 tells us that
the | aw enforcenment officer has to be a Federal |aw
enforcement officer, that's the definitional section;
and then section 1512(g)(2) specifies that the
governnment doesn't need to prove any state of m nd about
the fact that the officer is a Federal officer.

JUSTICE ALITO Let nme give you a
hypot hetical simlar to the one that | gave your -- your
friend. Two nen are sitting on a park bench planning
the comm ssion of a Federal crime, hijacking of an
ai rplane, and they think they're by thensel ves; so
they're tal king about this, and then after they've had a
di scussion they turn around and they see there's
sonebody standing very close by; and\so t hey say we have
to kill this person to prevent himfromgoing to the
FBI, and so they do, and they're prosecuted under this
statute. But then at trial they bring out evidence that
the person didn't speak a word of English, only spoke
Russian. So there wasn't any possibility whatsoever
that this person was going to report that to the FBI or
any |law enforcement officer. Violation of this statute
or not?

MS. HARRI NGTON: Yes. In our view there are
two different ways to prove a violation of the statute.

One is if you just read section (a)(1)(C, a natural
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readi ng of that section is that if a -- if defendant has
a specific intent to prevent a comunication to a
Federal officer specifically, then that's a violation of
the statute.

What subsection (g)(2) tells us is that you
don't need to prove a Federal officer's specific intent
for every violation of the statute, but if you can prove
that, then that's enough. And so in this case there's
no evidence that the Petitioner had a specific intent as
to a Federal officer, but, for exanmple, if Officer
Horner had said, hey, I'mthe FBI or hey, I"'mcalling
the FBI right now, and then he had killed him that
woul d have been enough whether it were true or not.

JUSTICE ALITO So a reafistic probability
relates only to the question of whether it would have
been conveyed to a Federal officer as opposed to sonme
ot her | aw enforcement officer?

MS. HARRI NGTON: Yes, that's right, and in
section (g)(2) it's described as a circunstance that the
Federal, that the officer in question is a Federal
officer, and so that's -- that's a fact in the world
that the jury needs to make a determ nation about. OF
course, it's a fact in the world about --

JUSTI CE KENNEDY: But suppose in Justice --

pl ease continue. | interrupted you.
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MS. HARRI NGTON: That's okay. | was going
to say it's a fact in the world about sonmething that by
-- by the design of the defendant is never going to
happen. The communi cation that's at issue when you --
when you don't have the Federal officer's specific
intent, is a comunication that's never going to happen,
and so the jury has to make a reasonabl e prediction
about what coul d have happened in the absence of the
mur der .

JUSTI CE SOTOVAYOR: What do you see --

JUSTI CE KENNEDY: Suppose in Justice Alito's
hypot hetical, two guys on the park bench, and they find
out that the man with the gray coat behind them was
|i stening. They say, we have to get\the man with the
gray coat. They turn around and they shoot a man with a
gray coat, but it's a different man. \What result?

MS. HARRI NGTON: If they -- if they --

JUSTI CE KENNEDY: It wasn't the man that was
li stening. They got the wrong guy.

MS. HARRI NGTON: But if -- if the same --

JUSTI CE KENNEDY: The intent was there.

MS. HARRI NGTON: So they say, we have to
shoot this guy to keep himfromtalking to the FBI?
That's still a violation of the statute, because they

have the requisite intent as to a Federal officer
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JUSTI CE KENNEDY: But then your realistic
possibility -- the realistic probability standard j ust

falls out of your test.

MS. HARRI NGTON: Well, just to be clear, the

realistic possibility part only cones in where the

def endant doesn't have a specific intent as to the
Federal officer specifically. So, in Justice Alito's
hypot hetical, the intent was to prevent a conmunication
to the FBI in particular, and if a defendant has that
specific Federal officer, a specific intent, it doesn't
matter whether it m ght have happened, would have
happened, coul d have happened.

VWhere the reasonable possibility standard
comes inis in cases |like this one, ﬁhere t he def endant
has an intent to prevent a communication to a | aw
enf orcenent officer for sure, but doesn't have any
specific intent as to the Federal nature.

JUSTI CE KENNEDY: Well, | think it's very
difficult to instruct the jury, to say, now, sonetinmes
there's realistic probability, sonmetines there isn't.
just don't know what this jury instruction is going to
| ook I|ike.

MS. HARRI NGTON:  Well, | think the jury
I nstruction would say, you know, you need to make a

determ nati on about what coul d have happened if the
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mur der hadn't occurred, and if you find that there is a
reasonabl e possibility that there would have been a
communi cation with the Federal officer -- and that can
be proved in any nunber of different ways in any
particul ar case -- then you find that there's a
violation of the statute.

JUSTI CE SCALI A Wy do you -- why do you
need that? | nmean, we're always tal king here about --
about nurders of a witness, right?

MS. HARRI NGTON:  Yes.

JUSTI CE SCALI A: So you're always talking
about a nurder that was intended to renove sonebody who
could incrimnate the killer --

MS. HARRI NGTON:  Ri ght.

JUSTI CE SCALIA: -- for sone other crine.
VWhy isn't it enough to say you killed that person to
prevent the disclosure of the crine, and if the crinme
was a Federal crinme, the disclosure you were preventing
was a disclosure to a Federal Court or to a Federa
police officer?

Why -- why do you have to create a -- a
reasonabl e |ikelihood that this person, this particular
person, would have gone to a Federal officer rather than
a State officer? 1Isn't it enough to kill the person to

prevent disclosure of the crime that the crine was a
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Federal crine? Wy isn't that the test?

MS. HARRI NGTON:  Well, | think that's an
interpretation of the statute the governnent could live
wth, but the effect of that --

JUSTI CE SCALI A: ©Oh, the governnment could
nore than live with it. The government could wallow in
it.

MS. HARRI NGTON: But that -- indeed. But
that is a nore aggressive reading than the reading we're
of fering, because Congress went to the extra step of
defining "law enforcenment officer” to mean "Federal | aw
enforcenent officer.” So the interpretation you're
positing would essentially read that out of the statute.

JUSTI CE SCALI A:  No, but\the statute reads
it out of the statute. It says in (g) that you don't --
the intent elenent does -- does not require that you
know it's a Federal officer or that you knowit's a
Federal judicial proceeding.

MS. HARRI NGTON: Right. The reason --

JUSTI CE SCALIA: Why isn't it enough that
you -- you kill somebody to prevent the disclosure of a
crime that's a Federal crinme?

MS. HARRI NGTON: | nean, Congress could have
witten the statute that way, but when Congress defined

"l aw enforcenent officer" to nmean "Federal | aw
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enf orcenent officer,"” presumably, they meant that to
mean something. And in (g)(2), what they do is they

t ake the Federal nature of the |aw enforcenment officer
out of the nens rea part of the offense, but they
describe it as a circunstance, and so that presumably

is -- has to relate to something that could have

happened in the world in the absence of the nurder.

CHI EF JUSTI CE ROBERTS: Isn't -- if you have
a Federal -- underlying Federal offense, and | gather
you don't think -- that just needs to be shown as a

matter of fact, right?

MS. HARRI NGTON:  Correct.

CHI EF JUSTI CE ROBERTS: No intent with
respect to that. \

Isn"t it always likely that there's going to
be a reasonabl e possibility, reasonable |ikelihood, that
t he comrmunication is going to go to a Federal officer?

MS. HARRI NGTON: I --

CHI EF JUSTI CE ROBERTS: It's a Federal
offense. |If the communication covers Federal judges,
that's the person who is going to try the case in every
case.

MS. HARRI NGTON: Except that not all crines
t hat coul d be prosecuted as Federal crines are

prosecuted as Federal crinmes. For exanple, there are --
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nost drug crinmes are prosecuted by State authorities
rat her than by Federal authorities, even though --

CHI EF JUSTI CE ROBERTS: No, obvi ously not
all of them

MS. HARRI NGTON:  Not all of them If --

CHI EF JUSTI CE ROBERTS: So you think that --
that it's not an elenent of the crinme, but that feature
of the prosecution depends upon what percentage of the
crimes are prosecuted Federally as opposed to by State
| aw?

MS. HARRI NGTON: No, it doesn't. And |
think in a particular case, if the drug crine is the
underlying crinme, that could serve as the predicate
crime. But | think that what natteré is what the jury
has reason to conclude, and jurors generally don't
understand the way that the Federal system works
vis-a-vis the State system And so if there's no reason
for the jury to think that the information m ght have
gone to Federal officers, then they wouldn't have a
basis for a conviction under the statute.

CHI EF JUSTI CE ROBERTS: Can you instruct the
jury that the underlying crinme here is a Federal crine
and then say the only thing they have to determnm ne under
sonme standard is whether or not the comunication would

be to a Federal officer?
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MS. HARRI NGTON:  You could -- you could give
that instruction, but I -- | think -- | took the
hypot hetical from Justice Scalia to be that you woul dn't
need to show that there's any -- any chance that the
conmmuni cati on woul d have gone to a Federal officer. And
| think that would read the Federal officer definition
out of the statute, if all that was required was that
the of fense be a Federal offense.

And then could you just say, well, you know,
in theory -- and it's true that anybody who has
i nformati on about a comm ssion of a Federal offense,
t heoretically, could sonmeday choose to give that
information to a Federal officer, but that --

JUSTICE ALITO Let's say the case -- that
this case arises -- exactly this case arises in two
di fferent adjacent jurisdictions. 1In one, the |ocal
sheriff and the local district attorney hate the Feds.
They never talk to them unl ess they absol utely have to.
And so if Oficer Horner had taken the information that
he | earned to the local sheriff, there's no chance
what soever that they would have referred that over to
the FBI or the U. S. attorney for prosecution in Federal
Court, so no realistic possibility there.

In the other jurisdiction, right next door,

the | ocal sheriff and the |ocal DA don't want to be
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bot hered with bank robbery trials. They send all of

t hose over to the FBI and the U. S. attorney, so there's
a very high probability the information would have
gotten to the Federal authorities.

Now, would this case cone out differently
dependi ng on the jurisdiction?

MS. HARRINGTON: | think it would, Justice
Alito. | think in the first case, the jury wouldn't
have a reasonabl e basis to conclude that the informtion
m ght have gone to Federal officers in the absence of
the nurder. 1In the second case, they would have a very
reasonabl e basis to make that inference.

JUSTI CE KENNEDY: | don't see what that has
to do with the defendant's intent.

MS. HARRI NGTON: It doesn't have anything to
do with the defendant's intent. Again, there are two
different ways, in our view, to prove a violation of the
statute. One is if the defendant has a specific intent
about preventing comrunication to a specifically Federal
officer. |If the Federal nature of the officer is in his
m nd, that's one way to prove a violation of the
statute.

I f he doesn't have that specific intent,
which is going to be in nost cases, honestly, that are

prosecut ed under the statute, then you have to prove
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that there's sone reasonabl e possibility that that
comruni cati on woul d have happened - -

JUSTI CE BREYER: Ckay, where do we get
this --

JUSTI CE KENNEDY: Then you have to change
your answer -- right? Maybe you don't -- to ny
hypot heti cal where they shoot the wong man.

MS. HARRI NGTON: But in your hypothetical,
which | think you borrowed from Justice Alito, there was
a specific intent to prevent a comrunication with the
FBI, and so there they have the Federal officer specific
I ntent.

JUSTI CE SCALIA: Isn't it rather strange,
trials? 1It's such a weird issue to éubnit to the jury
in acrimnal trial, you know, whether this w tness who
was -- whether there's a reasonable likelihood that this
person who was killed would have gone to a Federal |aw
enf orcenment authority rather than the State | aw
enforcenment authority?

MS. HARRI NGTON: But the reason it's weird
is because the design of the defendant in killing the
victimis to prevent sonething from happening, and then
the jury is asked to nake a -- nmke a determ nation of
whet her that thing m ght have happened or not.

And so you don't -- if you place too high a
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burden on the government, you're basically giving a

def endant who acts efficiently and early in the crim nal
process a |l eg up, because you're -- if you require the
governnment to prove that it's nore likely than not that
the communi cation in question would have happened with

t he Federal officer, then what you're doing is you're
not giving sufficient protection to those communi cations
to Federal officers that would cause a Federal

I nvestigation to be initiated. R ght? You're -- it's
not how - -

JUSTICE SOTOVAYOR: |I'ma little bit
confused. Tell me exactly why you see a difference
between "realistically |likely" or "reasonably possible.™
Tell me -- tell me what fine line ex{sts bet ween t hose
two and what quantum of evi dence nore you woul d need
under one as opposed to the other.

MS. HARRI NGTON: Well, | guess what we
see -- where we see the -- sort of the ballpark is,
either the governnment needs to prove that it's nore
li kely than not that it would have happened, or they
just need to prove that it's a reasonable possibility.
And so we would opt for the second of those two options.
You could --

JUSTI CE SOTOVAYOR: Tell ne what the

difference in proof would | ook |ike.
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MS. HARRI NGTON: The difference in proof --
| nmean, it depends on the particular case. Right? In
many of the cases that are actually prosecuted under the
statute, there's already a Federal investigation
underway, and in those cases, this elenment --

JUSTI CE SOTOVAYOR: "Likely" is proven?

MS. HARRI NGTON: Easy to prove, yes.

JUSTI CE SOTOVAYOR:  COkay.

MS. HARRI NGTON: So the cases that are at
I ssue are cases |like this, where the nurder happens
al nost contenporaneously with the Federal crin nal
activity. And in those cases, nobody's had a chance to
even think about initiating an investigation, and so --
but those initial conmunications are\vital to protecting
the Federal interest and protecting the integrity of
Federal investigations.

JUSTI CE SOTOVAYOR: Well, but you still had
to prove, didn't you, or wouldn't you have a neasure of
obligation to have a witness get up on the stand and
say, the FBI always | ooks at bank robberies? 1In the
absence of that, aren't we asking the jury to specul ate
that, nmerely because it can be a Federal crinme -- bank
robbery can be both a State and a Federal -- that it's
reasonably possible it would go, not everything you

yoursel f said not everything goes to the Federal
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governnment, so --

MS. HARRI NGTON: Right. And if I -- | would
like to try to separate. There is the question of what
Is the element of the crinme, how -- how do we define it,
then what -- what is the evidence you would introduce to
satisfy that el enment.

In this case, certainly the governnent could
have i ntroduced evidence that -- that |ocal |aw
enforcenment officers report all evidence of bank
robberies to the FBI. That would have been enough.

They didn't introduce that evidence.

What they introduced instead was that when
| ocal | aw enforcement officers later got the information
t hrough ot her sources, they then shafed the information
with Federal officers. |If they hadn't proven that, our
contention is it wouldn't -- the evidence would not have
been sufficient to sustain the conviction.

JUSTI CE SCALI A: M ss Harrington, we --
we' ve gotten along for over 200 years without this
particul ar Federal law, and I, therefore, am not
inclined to give it a -- a sweeping broad
i nterpretation, and | think it's so weird to submt to
the jury, you know, how likely is it that this dead
person woul d have gone to a Federal | aw enforcenent

officer rather than a State | aw enforcenent officer
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VWhy isn't an entirely satisfactory reading
of this statute the followng, that if you -- if,

i ndeed, you have in mnd specifically the FBI or a
Federal proceeding, you're done? |If, however, you don't
have in mnd specifically a Federal proceeding, but you
have in mnd a particul ar proceeding, which is a Federal
proceeding, or a particular officer who is a Federal

of ficer, then you're done, but anything else isn't
covered?

So the intent has to be the intent to stop a
particul ar proceeding or -- or to stop the person going
to a particular officer. |If that proceeding is Federal
or if the officer is Federal, you have the -- but
ot herwi se, the |laws that we've Iived\under for 210 years
will continue to apply, and -- and -- and this new
Federal statute will not apply.

MS. HARRI NGTON:  Well, Justice Scalia, |
think it would be insufficiently protective of the
Federal interests to say that you could only -- that you
woul d | ook at what the defendant had in m nd about what
t he chain of conmunication mght be if he didn't nurder
t he person who was wi tnessing the crine. Most
def endants don't think, wow, you know, if Officer Horner
Is going to call the dispatch, the dispatch is going to
call, you know, the other person in the Haines City
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police departnment, they're going to call the sheriff,
they're going to call the Federal |aw enforcenent

of ficers, nmost defendants wouldn't have -- wouldn't be
t hi nki ng down that -- sort of down the chain of

comruni cati on that way.

But the statute crimnalizes killing soneone
to prevent the comuni cation, not a comunication, not a
particul ar comuni cati on, but the communication by any
person of information relating to the conm ssion of a
Federal crine.

JUSTI CE SCALI A: | suspect that what this
mai nly addressed is -- is killing of witnesses, which
has beconme very common in sone jurisdictions, wtnesses
in crimnal trials, and you knOM/darﬁ well what trial is
involved. It's a trial that's already underway, and if
it's a Federal trial and you kill the witness, you're --
you're liable under this statute.

What -- what is covered beyond that is if --
I f you know that the information is going to be given to
a Federal officer, then they have you also, but | don't
know why we should read the statute any nore broadly
than that and -- and have these weird questions
submtted to the jury how likely was it that this --
this dead person would have gone to a Federal officer

rather than a State officer and -- and inquire into the
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guestion that Justice Alito asked, you know, how is

there a friendly relationship between State and | ocal

officials so that the State official would -- | don't
want to get into that. | don't think the juries do.

MS. HARRI NGTON: | nean, many of these
things are not -- in many of these cases, this is not an
element that's difficult to prove. |If, as you say, it's

a witness in a particular investigation or is going to
testify in a particular trial who has been nurdered,
then it's easy to prove that the Federal officer nexus
has been satisfied. But Congress was also trying to
protect information that woul d cause Feder al

i nvestigations to be initiated. Those are inportant
communi cati ons. \

If you allow nmurders of people who w tness
crimes in order to prevent them fromreporting that
information to | aw enforcenment officers, where the
reporting of that information would have caused a
Federal investigation to be initiated, then you're
i nsufficiently protecting the Federal interest in
prosecuting Federal crines.

JUSTI CE KAGAN: Ms. Harrington, what would
be -- what would happen if instead of Officer Horner,

t he custodi an of the cenetery had come across these

peopl e and the exact sane thing had happened, would you
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t hen say that there would be -- that there would be a
prosecution -- there could be a prosecution under this
statute?

MS. HARRI NGTON: Not unl ess the custodi an of
the cenetery was on his cell phone saying I'mcalling
911. So, if we -- what's inportant --

JUSTI CE KAGAN: So is that the difference,
that Officer Horner was on his cell phone?

MS. HARRI NGTON:  Well, in ternms of whether
t he evidence that was presented in this case was
sufficient, it was sufficient because the jury knew two
things. They knew, first, that O ficer Horner
definitely would have conmuni cated the information
that's relevant in the case to Iocal\law enf or cenent
officers; and second, they knew that when | ocal |aw
enf orcenment officers later acquired that information
from other sources, they shared it with Federal
of ficers.

So if you didn't know the first step, if you
didn't know that definitely the person who was killed
woul d have communi cated to | ocal | aw enforcenent
officers, then there wouldn't be a reason -- first of
all, you m ght not have -- have the correct specific
I ntent to prevent communication with a | aw enforcenent

of ficer which is required.
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JUSTI CE BREYER: | do have a question |
would like to ask at sonme point. Are you finished?

MS. HARRI NGTON: Yes. Go ahead.

JUSTI CE BREYER: Because this is very
interesting. | normally think purpose is inportant. In
this one I don't, and suppose |I'mright, purpose has
nothing to do with this. The problemhere is with the
words "intent” and "prevent.”

MS. HARRI NGTON:  Yes.

JUSTICE BREYER: And it's how they're used
in ordinary English. So let nme give you an exanpl e,
even odder than Justice Alito's. But | think it
illustrates the point -- the question.

| magi ne you put your son\in his room and
t hey say why do you keep your son in his roomdoing his
homewor k? Because | wanted to prevent himfromgoing to
the novies. That's why. Now, when you say that, we
woul d inmpute, correctly, you wanted to prevent himfrom
going to a Hollywood novie. You wanted to prevent him
fromgoing to an old novie, prevent himfromgoing to a
new nmovi e, but prevent himfromgoing to a Lithuanian
novi e?

Now, why does that sound so odd? Because
there's no realistic possibility that he would go to a

Li t huani an novie. Ckay.
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(Laughter.)

JUSTI CE BREYER: Now, if that's the problem
if that's the problem the words that capture that
problem are their words "realistic |ikelihood," not the
words "possibility.” So if | have to choose between
t hose two, and that is the problem why don't | choose
their solution?

MS. HARRI NGTON: | guess in our viewit's
| ess inportant which words you pick --

JUSTI CE BREYER: All right.

MS. HARRI NGTON: Than it is what they nean.
And, so, if by realistic -- realistic probability or
realistic |ikelihood --

JUSTI CE BREYER: They usé realistic
i kel i hood and if someone were to tell me in ny odd
exanple there is no realistic |ikelihood he would go to
a Lithuanian novie, that seens to describe perfectly
whet her I would or would not say in trying to prevent
himfromgoing to the novies, you try to prevent him
fromgoing to a Lithuanian nmovie. And your -- yours
doesn't -- | nean it's a -- | agree it may not nake that
much difference, but we have to choose sone form of
wor ds.

JUSTI CE SCALI A:  Understand this, you nean

it would have been okay if he went to a Lithuanian
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novi e?

(Laughter.)

JUSTI CE BREYER: No, it wouldn't have been
okay, but you don't normally say of a person when a
thing is really weird, but he wants it to happen that
doesn't do it for that -- it's so unlikely. | shoot an
arrow into the air hoping it wwll fall on ny eneny. Al
right? 1It's not going to. But if it does, we say he
intended it. You see, that -- that's the kind of
|l inguistic problemthat | think is present.

MS. HARRI NGTON: Right. And it's not -- it
doesn't perfectly map on to the problemin this case, of
course, because there is subsection (g)(2), which
specifically says you take intent ouf of the equati on.
And, so, I'll concede it's an awkwardly constructed
statutory provision. But | think the inmportant --

JUSTI CE BREYER: It's not awkwardly
constructed. It's trying to get odd possibilities, and
If it is trying to get those odd possibilities about
which we normally would say he did intend to prevent
t hat from happeni ng, then those things we're trying to
| eave out are those where there is no realistic
possibility that they would happen.

MS. HARRI NGTON: | would agree with that, so

what we would |ike --
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JUSTI CE BREYER: Then let's take their

wor ds.

MS. HARRINGTON: Well, we -- again, it
depends what it -- what you nean by realistic
possibility or likelihood. |If you nmean nore likely than

not, then we would say that's too high a burden on the
governnment. We want to include odd possibilities but
not outl andi sh possibilities.

JUSTI CE SOTOVAYOR: |'m not sure
under st and your answer to Justice Kagan's hypotheti cal.
W -- we -- there's no proof that this particular
of ficer who was shot was going to pick up the phone to
the FBI. He may have overheard this. He would have
called his fellow officers, and soneﬁody, probably his
supervi sor, or the DA's office was going to nmake the
deci sion whether to call the FBI. So, how is that
different fromthe cenmetery caretaker, who is going to
call it in probably to 9-1-1, and he doesn't
particularly have an idea of who's going to get involved
or not because it's really not his issue. Wy is there
a difference between those two situations? And isn't
t he question, going back to what Justice Breyer asked,
was, what's the |ikelihood that this is going to get
I nvestigated by the Federal Governnment? Wiy is it

reasonably possible? Anything is reasonably possible --

46
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

or al nost anyt hing.
MS. HARRI NGTON:  Well, | nean, we -- we
attach the word reasonably to possible to sort of to

wal | off cases that are theoretically possible, right?

So again, we would |like to cover odd occurrences but not

out | andi sh occurrences, so it's not just anything that's

possible. It's -- the jury has to have a reason to
think it m ght have happened in this case.

JUSTI CE SOTOMAYOR: So | guess then your
burden is only to show that it's a Federal offense,
because why you need to show anythi ng el se because
"reasonably possible" enconpasses every single Federal
of fense or anything that could be terned a Federal
of f ense.

MS. HARRI NGTON: W th respect, Your Honor,
we don't -- we don't think that's correct. | think
there needs to be a reason for the jury to think that
t his communi cati on had not been prevented, the
I nformation eventually would have gone to Federa
officers. The reason --

CHI EF JUSTI CE ROBERTS: But why isn't that
-- maybe | asked this already, but why isn't that the
case when you're dealing with the Federal offense?

MS. HARRI NGTON: Because, the reality is

that not information -- that all | ocal | aw enforcenent
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of ficers share every piece of information about Federal
of fenses with --

CHI EF JUSTI CE ROBERTS: Oh, but there's a
possibility.

MS. HARRI NGTON: There's a possibility, but
| think --

CHI EF JUSTI CE ROBERTS: A realistic
possibility.

MS. HARRI NGTON: And again that's -- if
that's how the Court wanted to go, that's something the
government could live with. But --

JUSTICE GINSBURG: Did you say before that
-- that presenting this to the jury; everybody's worried
about what the jury will think; that\MMen Ganbl e cane
and confessed, the local official went to -- to the
Federal? 1 think we were told that there was a year
| apse between when the | ocal police knew about Ganble's
conf essi on and when --

MS. HARRI NGTON:  Well, there's a 10-nonth
| apse between when Ganble went to the |ocal |aw
enforcement officers and when Ganble testified before
t he Federal grand jury. So presunmably the Federal --

t he AUSA was brought in sonetime in that 10-nonth
period. So, it wasn't that long a | apse.

JUSTI CE SOTOVAYOR: Do you know what the
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di fference was between the State and the Federal
penal ties?

MS. HARRINGTON: | don't know the
difference. | nmean, Ganble when he was -- hew was
i ndicted eventually for 14 Federal offenses to which he
pled guilty and was sentenced initially to life plus 107
years. Sone of the -- sonme of the crimes for which he
was indicted could not have been prosecuted in State
court; but presumably he could have gotten a life
sentence for nurdering a police officer if he had been
prosecuted in State court as well.

JUSTI CE KAGAN: So Ms. Harrington, suppose
O ficer Horner had come to the scene and instead of
seei ng evidence that there was a robBery about to occur,
had seen evidence only of drug use. Now that m ght be a
Federal offense, but typically it wouldn't be prosecuted
in -- in a Federal court. Wuld you say then that the
statute is not satisfied?

MS. HARRI NGTON: No, we would say it is
satisfied if everything el se was the sane.

JUSTI CE KAGAN: Because?

MS. HARRI NGTON: Because it -- it's still
information relating to the comm ssion or possible
comm ssion of a Federal offense, we still know that

Officer Horner definitely would have transmtted that
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information to | ocal |aw enforcement officers, and we
still know that when | ocal |aw enforcenent officers

| ater got the information, they would -- they
transmtted it to Federal --

JUSTI CE KAGAN: Oh, but that's 4 years
| ater. That was way past the tine when this incident
occurred.

MS. HARRI NGTON: It's true. And just to be
clear, we're not saying that that communication that
happened in 2002 is the communi cation that was prevented
or intended to be prevented. Wat we're saying is that
the fact when | ocal cops got the information in 2002,
they shared it with Federal officers, that that's a
reason for the jury to infer that théy woul d have done
the same thing if they had gotten the informtion --

JUSTI CE KAGAN: You're saying the fact that
they got this information 4 years later, shared it with
| aw enf orcenent officers after they knew that a nurder
had occurred as a result of an incident would be the
sanme kind of inquiry that they would make at that tine?

MS. HARRI NGTON:  Well, | think --

JUSTI CE KAGAN: Before the nurder?

MS. HARRI NGTON:  Wel |, of course, we don't
know what woul d have happened, because O ficer Horner

was nmurdered to prevent any of this from happening, but
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in fact, the evidence before the jury suggested that it
wasn't the nurder that notivated themto share the
information with Federal officers; it was one of the
under |l ying robberies. It was the robbery of the Holiday
I nn, which was a Federal offense. The statute of
limtations had run on that in State court, and so they
wanted to -- but they wanted to maxim ze the amount of
charges they could bring against Chris Ganble. And so
t hey decided to share that information with Federal
of ficers.

So it wasn't the nurder that made the
difference; it was one of the underlying Federal
of fenses that was charged against -- as one of the
predi cate crinmes agai nst Petitioner Here.

JUSTI CE SCALIA: Wuld -- would you not
acknow edge that the statute is vague enough that the
i ntent which it requires could be either the intent to
prevent testinony from being given to a particular
Federal proceeding or to a particul ar Federal officer or
the specific intent to withhold it froma proceedi ng or
an officer who happens to be or which happens to be
Federal , but which the defendant is not aware is
Federal? It could bear that meaning, couldn't it?

MS. HARRI NGTON: |t could, but Justice

Scalia, | want to point out that subsections (A) and (B)
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of (a)(1l), those are the provisions that tal k about
of ficial proceedings. Subsection (a)(1)(C, which is

the provision that's at issue here, does not tal k about

official proceedings. It talks about transferring
i nformation to Federal -- to |law enforcenent officers or
to judges. And so there doesn't -- | think by -- just

by reading, sort of a plain reading of those provisions
t oget her neans that for subsection (C), you don't need
to have an official proceeding that was in anyone's m nd
or that was underway at the tine.

JUSTI CE SCALI A: ©Oh, | acknow edge that, but
a particular judge or -- or the conduct of a Federal
proceeding, it could -- it could require specific intent
of a proceeding or a judge or an off{cer whi ch happens
to be a Federal officer.

MS. HARRI NGTON: It could, yes, and again, |
think if the defendant has a Federal officer specific
intent in mnd when he commts the nurder, that's
enough.

JUSTICE ALITO. So if a defendant has in
m nd a particular officer, then there's a potenti al
violation of the statute, but if the defendant | ust
kills for the purpose of preventing this fromgoing to
any Federal -- any officer who m ght happen to be a

Federal officer, then there's no violation under this --
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under this reading of the statute?
MS. HARRI NGTON: No, there is -- there is
violation, if there's a reasonable possibility --
JUSTICE ALITO Under the interpretation
that's been suggested to you, that would be the

di stinction?

MS. HARRINGTON: [I'mnot -- | don't mean to
give that -- this is a case where there's not a specific
Federal officer intent. | may have m sunderstood the

gquestion as it was put to ne.

If there's no specific Federal officer
I ntent, but you can prove that there's a reasonable
possibility that one of the communications prevented by
the nmurder would have been with a Federal of ficer --

JUSTI CE BREYER: | think the question was.

JUSTICE SCALIA: It's unfair for himto ask
you what nmy -- what ny hypothetical was. | think the
answer is yes.

MS. HARRI NGTON: Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Crawford, you have 7 m nutes remaining.

REBUTTAL ARGUMENT OF STEPHEN M CRAWORD
ON BEHALF OF THE PETI TI ONER
MR. CRAWFORD: Justice Kagan, if | could go

to a question that you posed: |If this Court were to
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find that the nere presence of a possible Federal

of fense was appropriate to give Federal jurisdiction
under this particular statute, then | would ask the
Court to consider the effect that that would have on
crimnal practice throughout this country.

There is significant overlap between Feder al
and State crimnal laws, and if we are sinply going to
confer Federal jurisdiction on this particular statute
because of the mere possibility of a Federal offense,
you have created a huge exception and, we would
respectfully subnmt, create problens for that delicate
bal ance between State and Federal .

JUSTI CE Gl NSBURG. What's delicate about

robbery? | nean, robbery is conpletély a Federal crine,
and that was what the -- that was what Horner observed,
and they were -- they were planning for the robbery the
next day.

MR. CRAWFORD: Justice G nsburg, we woul d
agree that bank robbery is a Federal crine. The
question is: |Is there any evidence in the record that
woul d show there was going to be any Federal involvenent
I n that Federal crine? Every day, Federal crines are
prosecuted in the State system under their State crines,
but absent sone Federal involvenent, you have

obliterated that |line between State and Federal cri m nal
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practice, and that is too broad, or that, we believe,
upsets this delicate bal ance that we nust nmaintain.

If I could, I want to go to Lithuania and
suggest this.

JUSTICE BREYER: |I'mslightly regretting
bringi ng that up.

MR. CRAWORD: There have been a nunber of
cases cited at the Circuit Court |evel that give
exanpl es of how the governnent can neet their proof, and
quite frankly, it's not difficult. |In Ronero, there is
a Federal -- ongoing Federal |aw enforcenent official
I nvestigation going on, so if there is an ongoing
Li t huani an novi e --

JUSTI CE BREYER: You agrée basically on the
poi nt ?

MR. CRAWFORD: | do.

JUSTI CE BREYER: | think where you have --
where sonebody tries to prevent a general thing, we
normal |y say you al so prevent -- tries to prevent those
things that are specific that fall within the general
term but not every oddball exanple.

MR. CRAWORD: Exactly.

JUSTI CE BREYER: And what you want is
sonet hing that rules out the oddball exanples. And your

words are "reasonable |ikelihood,” and you'll say if
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it's an oddball exanple, you can't hold himaguilty of
that, if it turns out that in this case the Federal
exanpl e i s an oddbal |l exanpl e.

My question really is to you: If you win on
that, then are you going to go back and argue there was
not one piece of evidence whatsoever that there was any
reasonabl e |ikelihood that the Feds would investigate
your case?

MR. CRAWFORD: We woul d argue that there
is -- the record is insufficient to establish reasonable
|l i kel i hood of Federal involvenent. And | can't put it
any better than that.

Thank you, Justice Breyer. Thank you,

M. Chief Justice. \

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:17 p.m, the case in the

above-entitled mtter was submtted.)
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