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I N THE SUPREME COURT OF THE UNI TED STATES

VI RG NI A OFFI CE FOR PROTECTI ON
AND ADVOCACY,
Petitioner ; No. 09-529
V.
JAMES W STEWART, II1,
COW SSI ONER, VI RG NI A DEPARTMENT :
OF BEHAVI ORAL HEALTH AND

DEVELOPMENTAL SERVI CES, ET AL.

Washi ngton, D.C.
Wednesday, Decenber 1, 2010
The above-entitled matter canme on for oral
argument before the Suprene Court of the United States

at 11: 01 a. m

APPEARANCES:

SETH M GALANTER, ESQ., Washington, D.C.; on behalf of
Petitioner.

Gl NGER D. ANDERS, ESQ., Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
behal f of the United States, as am cus curi ae,
supporting Petitioner.

EARLE DUNCAN GETCHELL, JR., ESQ , Solicitor General,

Ri chnmond, Virginia; on behalf of Respondents.
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PROCEEDI NGS
(11:0

CHI EF JUSTI CE ROBERTS: W'l

1 am)

hear argument

next in Case 09-529, the Virginia Ofice for Protection

and Advocacy v. Stewart.
M. Galanter.
ORAL ARGUMENT OF SETH M GALA
ON BEHALF OF THE PETI TI ONER
MR. GALANTER: M. Chief Just

pl ease the Court:

NTER

ice, and may it

The Virginia Ofice for Protection and

Advocacy, known as "VOPA," seeks to enfor
statutory right to inspect and copy recor
t he possession of State officials who run

hospi tal s.

ce its Federal
ds that are in

St at e- oper at ed

Respondents acknow edged bel ow that if

Petitioner were a private entity, Ex part

e Young woul d

permt this suit. VOPA s status as a State entity does

not change the Ex parte Young anal ysis be
i nposed neither a greater burden on the t
dignity of the State. The only issue to

the Federal court is who has the correct

Federal | aw about the records access iSsu
CHI EF JUSTI CE ROBERTS: Couns
were a private suit, let's say Ford Motor

Alderson Reporting Company
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reasury nor the
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two subsidiaries, Ford East and Ford West. They get
into a dispute. Ford West sues Ford East. No Federal
court would entertain that action, would it?

MR. GALANTER: Well, Your Honor, if | could

clarify. First of all, there would have to be a
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question of Federal |aw.

CHI EF JUSTI CE ROBERTS: Yes.

Ford West thinks Ford East is discrimnating on the

basis of race.

They think --

MR. GALANTER: It would have to --

CHI EF JUSTI CE ROBERTS: That adversely

affects their reputation, too, so they sue them

MR. GALANTER: | -- | thi.nk that

goes to the question of adversity and standing,

Article Ill question. And this case doesn't

t hat because VOPA is independent of the entity that

trying to --

CHI EF JUSTI CE ROBERTS: No, no.
I ndependent -- right -- it's independent from what?
MR. GALANTER: It's independent fromthe

executive branch. |It's independent fromthe Respondents

it's trying to sue.
CHI EF JUSTI CE ROBERTS: Yes --
MR. GALANTER: And it is --

CHI EF JUSTI CE ROBERTS: -- but

Alderson Reporting Company
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I ndependent fromthe State? |Is tha

says?

MR. GALANTER: The -- t

I ndependence. The Federal statute

i ndependent. But it's independent

comm ssion -- only a third of it is

governor, and none of the nmenbers o

run VOPA can be renpved except for

of your

CHI EF JUSTI CE ROBERTS:

brief, the blue brief, that

t what the statute

he statute requires
requi res that VOPA be
here because its
appoi nted by the
f the conm ssion that
cause.

You say on page 27

there's no big deal

here with respect to State sovereignty because

ultimately the sovereign retains the authority to

di ssolve the State agency plaintiff

i-f the State

believes the litigation is too onerous.

MR. GALANTER: That --

I's, the sovereign, the Commonweal th

| aw t hat enacted VOPA, just as in t

ICC v. United States, Congress coul

elimnated the | CC.

CHI EF JUSTI CE ROBERTS:

good cite for your proposition, but

that's correct. That
, could repeal the
his Court's cases,

d have renmoved --

That's a good -- a

arguably in those

cases, the ICCis really not the real party in interest.

The real

ruling.

party in interest is the b

MR. GALANTER: Well, |

Alderson Reporting Company
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has continually held that independent agencies and ot her
Federal agencies can litigate, the cases involving the
Federal Labor Relations Board. And this Court has

al l owed, for exanple, suits about licenses for Federal
dans where one agency wants to build a Federal dam and
another is --

CH EF JUSTI CE ROBERTS: To get -- to get
back to ny question, you -- no court would entertain
Ford West against Ford East?

MR. GALANTER: If -- if that's right, and I
think it is if they're part of the sane -- if they're
subsidi aries of one corporation and aren't separate.

JUSTI CE SOTOVAYOR: Well,. why is that true?
If they're separate corporate entities, what legal rule
woul d stop a separate corporate entity from suing
another? |Is there a -- if they're part of the sane
conpany, | think that's a different issue. |If they are
t he sane conpany, that's a different issue, and just a
different branch or a different office.

MR. GALANTER: | -- | had understood that to
be the Chief Justice's hypothetical. They were -- they
were divisions of a single |legal entity.

CHI EF JUSTI CE ROBERTS: Not di vi sions;
separate corporate entities that happened to be wholly

owned by the same parent.

Alderson Reporting Company
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MR. GALANTER: | do believe then that there

could be litigation between them but

woul dn't be.

ultimately there

CHI EF JUSTI CE ROBERTS: Well, | would have
t hought that woul d become an advi sory opinion. Ford has
an internal dispute, basically, and your -- in that

hypot hetical, one of the entities would be asking the

Federal court to resolve it. Ford can decide at the end

of the day how it wants to resolve it.

wi ns and Ford East |oses, Ford can say,

I f Ford West

all right, this

I's how we're going to do it regardl ess of what the

Federal court says.

VMR. GALANTER: Well, that's true that after

the litigation is over, one of the parties may,

know, be able to work around the | aw.

you

That's true, in

fact, in every Federal Spending Clause statute where

you're dealing with prospective relief.

The State is

al ways free to say, okay, if this is what we have to do,

we -- we opt out of the program

CHI EF JUSTI CE ROBERTS: Well, the State here
Is free to dissolve one of the -- one of the parties to
the case. That's -- that's a little different.

MR. GALANTER: Well, it's the Commonweal th

that's free to dissolve one of the parties to the case.

CHI EF JUSTI CE ROBERTS:

Alderson Reporting Company
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Commonweal t h.

MR. GALANTER: But | know. | neant, as
opposed to the -- | wasn't nmaking --

CHI EF JUSTI CE ROBERTS: Ch.

MR. GALANTER: But the Respondents here are
State officials, and even the Respondents' agency has no
power over |PAS. And on the day-to-day basis, even the
governor and the attorney general have no control over
what | PAS -- excuse nme -- VOPA does. IPASis a simlar
case out of I ndiana.

But what's critical here is that, as we
stand here today, the Commonweal th has vested a Federal
right in VOPA and neither the attorney general nor the
governor of Virginia can stop VOPA from exercising that
right.

JUSTI CE SOTOVAYOR: Counsel, I'"'m-- 1'm not
quite sure what the prem se of your argunent is. You
seemto be arguing that the independence of the State
agency is what makes this particular entity capabl e of
suing. Yet, in your brief, you rely on Verizon's sinple
test, which says if you're asserting a Federal claim
you can sue and you're not -- and you're |ooking for
prospective injunctive relief, you can sue the State.
That general rule wouldn't | ook at who's suing. That

was part of your argunent. Yet, now you're arguing the

Alderson Reporting Company
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I ndependence of the agency. VWhich is your position?

MR. GALANTER: I --

JUSTI CE SOTOVAYOR: And if it is the one
about the State's independence, how do you articul ate
why t hat beconmes inportant or not? What's the |egal
significance of that vis-a-vis this case and any ones
novi ng forward?

MR. GALANTER: If | may, | -- there are --
there are three issues that are intertw ned here.
First, the issue that | was tal king about with the Chief
Justice regarding the Article Ill adversity that you
need for standing. That's where the independence is
rel evant.

The second question is the one that we
petitioned on, which is the El eventh Anendnment i ssue,
and there we woul d suggest that the sinple
straightforward inquiry of Verizon is relevant.

And then there's a third portion which the
court of appeals seemed to rely on, which is that --
that the notion that the State has a Federal right at
all was -- against another part of the State and its
officials was incongruous. That, if anything, would be
a Tenth Amendnent concern and is resolved here because
It was the Conmonweal th itself that nade the voluntary

deci sion to vest these Federal rights in independent

Alderson Reporting Company
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St at e agenci es.

JUSTI CE SCALIA: Well, let's assune -- and
-- and |I'mnot sure what the situation is in -- in the
Commonweal th. We have held that the States don't have
to have the sane notion of separation of powers that the
Federal Governnent does. In the Federal Governnment, we
al | ow i ndependent regul atory agenci es separate fromthe
President. Let's assune that Virginia has a systemin
whi ch the governor is indeed in charge of the entire --
the entire executive branch. Do you know whether that's
the case? | don't know.

MR. GALANTER: It -- it is not the case in
Virginia or in 49 of the 50 States.

JUSTI CE SCALI A:  Ckay. Well, if it were and
i f Congress offered nmoney to the State and the only way
the State could get it would be to abandon its system of
separation of powers and to all ow an agency of the State
whi ch woul d normally be under the direction of the
governor to go riding off on its own and -- and sue the
governor, do you think there wouldn't be any -- any
probl em about -- about the Federal Governnment doing
t hat ?

MR. GALANTER: | --

JUSTI CE SCALIA: Requiring the State to in

effect alter its -- its governnental structure in order

Alderson Reporting Company
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to obtain the Federal noney?

MR. GALANTER: | do think there m ght be a
problem first requiring it. And | think there m ght
even be a problemif it were a Spending Cl ause statute
alone. But if -- | realize that's the -- but that's not

an El eventh Anendnent problem That's a question about

whet her --

JUSTI CE SCALI A:  Sure.

MR. GALANTER: And here the only questi on,
because -- the only question addressed bel ow and the
only question -- this is all on an interlocutory appeal

just on the El eventh Anendnment --

JUSTI CE SCALI A: Got you..

MR. GALANTER: -- is whether we can sue
other officials in the State to bring theminto
prospective conpliance with the Federal |law. And as --
as | said, though -- and this statute authorizes the
State, if it takes the noney, to designate either a
public or a private entity as its protection and
advocacy system that is, they could have vested these
Federal rights in a nonprofit corporation --

CHI EF JUSTI CE ROBERTS: Well, right, but
that makes all the difference in the world because they
made the choice of saying this is going to be one of us,

the State. And as far as what issue is before the

Alderson Reporting Company
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Court, | would suppose the Article Ill question is a
jurisdictional one that we have to address before
reaching the El eventh Anmendnment question.

MR. GALANTER: | -- I think that they're
both sufficiently jurisdictional that you could reach
themin -- in -- you wouldn't have to reach Article II1
before the El eventh Amendnment. But | do think that the
Article 11l question -- | nmean, this Court in its FO A
deci sions such as, you know, Public Citizen v.

Departnent of Justice, has said that Congress can create
a right to access to information --

JUSTICE GINSBURG: M. Galanter, if we can
go back to get what this -- this entiity was. The
Federal legislation gives the States a choice. They can
do it either in a State agency or a private entity. The
specification that the State agency has to be
i ndependent is in the Federal statute, isn't it?

MR. GALANTER: Yes, Your Honor.

JUSTICE GINSBURG. It's not -- it's not up
to the State to want to put it into an independent
regul atory agency. And is it -- and this VOPA -- is
that an entity that was created just to carry out this
Federal programor was it a pre-existing agency?

MR. GALANTER: It -- it and its predecessors

were created just to inplenment this program

Alderson Reporting Company
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JUSTI CE GI NSBURG: And does it do anything

el se other than adm nister the Federal progranf

MR. GALANTER: It has a few responsibilities
that the State has given it under State law in addition,
but its primary function -- and at this point all its
budget conmes fromthe Federal Governnment, and it serves
primarily this Federal function to go into public and
private institutions to observe and make sure that abuse
and neglect is not occurring there.

And that is, obviously, why these records
were requested, because the statute gives the protection
and advocacy service a right to access records of people
in the institutions to make sure that- they are not being
m streated and that the investigations and the
oversights by the State are taking place and are being
done correctly.

JUSTI CE SOTOVAYOR: Counsel, follow ng up on
Justice Scalia's question to you, his question in fact
Is in part what happened here. Virginia at sonme point
did require every State agency to seek the perm ssion of
Its attorney general, is it, to sue? And the governnent
said that's not independent enough, and if you want the
noney, you've got to nake VOPA eligible to sue w thout
that perm ssion; is that correct?

MR. GALANTER: That -- that is correct. And

Alderson Reporting Company
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14

then the | egislature of the Commonweal th went in and
gave VOPA independent litigating authority, independent
of the attorney general.

On the El eventh Anendnent point, which is,
again --

CHI EF JUSTI CE ROBERTS: Well, just -- | know
you're anxious to get to that, but --

(Laughter.)

CHI EF JUSTI CE ROBERTS: -- do you know -- do

you know of any other situation where one party to a
Federal court action can dissolve the other one in the
m ddl e of the case? | nean, if VOPA files a discovery
request with the State and they think it is, as you put
it in your brief, too onerous, the State can say: Guess
what, the case is over, you're dissol ved.

MR. GALANTER: Well, I -- again, | would go
back to the Federal analogy, that in all this litigation
wth the ICCor -- well, with the Federal | abor
relations authorities, with the licensing authority of
t he Departnment of Interior for danms that -- that, you
know, the TVA m ght want to build, that Congress can
al ways elimnate these agencies, but while they are
still in existence --

JUSTI CE SCALI A: | guess, in Nixon v. United

States, the President could have dism ssed the attorney

Alderson Reporting Company
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15
general, but we allowed the suit to go forward. | never
di d understand that.

(Laughter.)
MR. GALANTER: Well, | think -- | think it's

because you | ook at standing in terms of the current
reality, and in N xon, for exanple, the attorney general
had promul gated a regul ati on saying he couldn't dismss
t he special prosecutor except for cause.

JUSTI CE KENNEDY: But there are a nunber of
i nstances in the States where constitutional officers
have their separate autonony, their separate
responsibilities. And it seens to ne to foll ow
I nevitably from your position that the attorney general
of State A could sue the governor of State A saying the
governor is being sued in an Ex parte Young capacity
because the governor is not follow ng Federal |aw |
think that's just inevitable fromyour -- fromyou
position, and that seens to ne a vast extension of Ex
parte Young. |It's true, | think, that we' ve never said
that the identity of -- or the permssibility of an Ex
parte Young suit depends on the identity of the
plaintiff, but don't we have to say that here if we're
going to allow the States to structure their -- their
own governnments as they choose?

MR. GALANTER: Well, | would say that --

Alderson Reporting Company
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well, | would say two things. First, the idea that --
you have to accept, as | think Respondents do in this
case, that the Virginia Ofice of Protection and
Advocacy legitimately holds a Federal right. | can't --
| am hard pressed, and -- and Respondents and their
amci were hard pressed, to cone up with any exanple
where an attorney general would hold a Federal right
agai nst another part of the State. And particularly
here --

JUSTI CE KENNEDY: Well, he would tell the
governor that the governor is not giving adequate
protection to prison inmates or State enployees, that
the -- that the governor's own personnel regulations are
I ncorrect, and he would sue under Ex parte Young.

MR. GALANTER: |If the Commmonwealth --

JUSTI CE KENNEDY: There are all kinds of
Federal rights.

MR. GALANTER: Well, but they're generally
not the --

JUSTI CE KENNEDY: And the question is: Can
one State entity enforce it against another State entity
in a Federal court?

MR. GALANTER: The -- there aren't a |ot of
Federal rights that State officials have agai nst other

officials. Here, this is a right --

Alderson Reporting Company
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17

JUSTI CE KENNEDY: Well, but that's -- but
under -- under your theory there would be, because under
Ex parte Young, the whole point of it is that a -- a
person can allege that this fictional private individual
who's really a governnental individual is violating a
Federal right. That's the whole point of it.

MR. GALANTER: Violating the plaintiff's
Federal right. That was the only point | was making.
But, yes, if there are Federal disputes at issue, a
Federal forumis appropriate, but --

JUSTI CE KENNEDY: All State attorney
general s have the -- have the obligation to enforce
Federal rights for all of the citizens of their States.

MR. GALANTER: And if they have that right
under -- power under State law, then -- and they
exerci se that power and elect to be in Federal court to
litigate Federal issues, that is not barred by the

El event h Amendnment, we would submt.

JUSTI CE KENNEDY: Well, that -- that
i ssue -- | know your white line is on.
You -- you indicated that there are certain

cases in which danms can be authorized by the Federa
Governnent, | think, contrary to State |aws, with
muni ci palities. Do you know what those are? There's an

| owa case; there's also a Washington case you were

Alderson Reporting Company
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t al ki ng about.

MR. GALANTER: | believe the case here I'm
t hi nking of cones out of Seattle. But -- but I think --

JUSTI CE KENNEDY: Do you have the citation?

MR. GALANTER: | don't have it with me. |

JUSTI CE KENNEDY: |1've been | ooking for it.
Okay.

MR. GALANTER: But -- but the point | was

making is that sonetines one Federal agency needs
perm ssion from anot her Federal agency to build
sonet hing, and there would be a litigable controversy
under Article Ill, and that's the only point | was
trying to make.
If I may, if there are no nore questions,
l"d like to reserve the bal ance of my tine.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. Anders.
ORAL ARGUMENT OF G NGER D. ANDERS
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER
MS. ANDERS: M. Chief Justice, and nmay it
pl ease the Court:
VOPA has properly invoked Ex parte Young to

enf orce Respondents' obligations under the DD and PAI M

Alderson Reporting Company
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Acts here, because VOPA's conpl aint satisfies the
straightforward inquiries set forth in Verizon.

We don't think that it's necessary to go
into State sovereignty interests to determ ne whether Ex
parte Young should be allowed here, but even if the
Court were to do that, | think it's unquestionabl e that
there are no State sovereignty interests here.

JUSTICE ALITO Do you think -- do you think
t he Spendi ng Cl ause all ows the Federal Governnent to
condition the recei pt of Federal funds on a State's
agreenent to change the structure of State governnent?

MS. ANDERS: | think it does, so |ong as --
as that requirenment is reasonably rel.ated to the
governnment's interest in the funds and in -- in the
obj ective of its regulation. Now, there's --

JUSTICE ALITO  Suppose the governnent said
i f you want Medicaid funds, the State agency that
adm ni sters the Medicaid program nust be headed by a
person who has a 20-year termof office and is renmovabl e
only for gross dereliction of duty. Wuld -- can they
do that? Can the Federal Governnent do that? Can
Congress do it?

MS. ANDERS: | think it could do that, so
|l ong as that's not independently unconstitutional. |

think the State al ways has the opportunity to deci de not

Alderson Reporting Company
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to opt into the schenme, and | think that's very

I nportant here because the sole aspect of this suit that
Virginia chall enges, which is the fact that VOPA is a
State agency, is the result of two soverei gn choices
that the State nade here.

The first choice was to opt into the DD and
PAIM Act prograns, to take the Federal funds, to create
a P and A system that has Federal rights of access to
whi ch both State and private facilities are subject.

And the second choice that Virginia nade was to
establish a State agency P and A system here. It could
have established a private agency if it were concerned
about --

JUSTI CE GI NSBURG. Ms. Anders, | understand
that nost States that -- that are taking advant age of
this programdo it through a private entity, not a
State; is that -- is that right?

MS. ANDERS: That's correct. There are
ei ght public P and A systens.

CHI EF JUSTI CE ROBERTS: Can EPA sue the Arny
Corps of Engineers for violating the Clean Water Act?

MS. ANDERS: Well, | think you would have an
Article 11l problemif there isn't sufficient adversity.
If the --

CHI EF JUSTI CE ROBERTS: Oh, very adverse.

Alderson Reporting Company
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EPA wants clean water, and the Arnmy Corps of Engineers
wants to, you know, dredge the water in a way that
contributes to pollution.

MS. ANDERS: Well, they're both -- the heads
of both agencies are, in that situation, | think,
subject to renoval by the sane people, and so in that
situation, you would have an Article Ill problem But
we don't have that problem here, because VOPA is
I ndependent under State |aw, and --

CHI EF JUSTI CE ROBERTS: Do you agree with
the Petitioners that Virginia can dissolve VOPA if it
finds the litigation too onerous?

MS. ANDERS: | think that that would not
happen in practice, because if Virginia were to dissolve
VOPA, it would be out of conpliance with the Federal
schenme, and so it would lose its -- it would lose its
Federal funding at that point. And so | don't think
that's a situation that's going to arise, but --

CHI EF JUSTI CE ROBERTS: If -- if it happened
to arise, do you think that they can -- do you agree
with the Petitioners that they can do it?

M5. ANDERS: | think they -- 1 think they
could do it, but | think this -- this Court has
previously adjudi cated cases where, in theory, the

governnment coul d have changed the case m dstream
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U.S. v. Nixon is an exanple of that; the I CC case as
well. And | think also in the Lassen case, this Court
said that it could adjudicate a suit between two State
agenci es because the agencies were sufficiently
i ndependent from each other. They weren't subject to
removal by the sane head of governnment.

So | think, while you m ght have an Article
[l problemin sone situations, you don't have that
probl em here because of VOPA' s independence.

JUSTI CE SOTOVAYOR: Could you be a little

bit nore specific for me on what you nean about an

Article Ill problen? Justice Kennedy was concerned
about State attorney generals willy-nilly suing -- or
not willy-nilly -- suing governors to conply with

Federal | aw.

VWhy do you think it won't happen, and what
are the | egal inpedinents to that occurring?

M5. ANDERS: | think there are several. |
think, first, you would have to have a Federal right
that the AG would be able to enforce. He would have to
have a way to get into Federal court. He would have to
have a theory of standing, and | think this is not a
situation that has arisen at this point. There are no
exanples of this. And so | think --

JUSTI CE BREYER: | thought -- this I'm
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confused about. | would think you woul d have to have a
State which has a |aw that permts the attorney genera
to sue the governor. Wuldn't you?
MS. ANDERS: If the --
JUSTICE BREYER: | nean, if the State lawis

the attorney general can't sue the governor, that's the
end of it, isn't it? O is it --

MS. ANDERS: |If that were sufficient to get
i nto Federal court for Article Ill purposes. | think
there m ght be sonme situations in which the attorney
general --

JUSTI CE BREYER: No. Suppose the State |aw
I's the governor of the State cannot bring a | awsuit
agai nst the attorney general, and vice versa. Okay?
That's the State |law. Now, under those circunstances,
can either bring a |l awsuit on a Federal right in Federal
court?

MS. ANDERS: There nmay be sone circunstances
li ke that one, in which the State AG s use of Ex parte
Young woul d rai se special sovereignty interests that
woul d counsel against --

JUSTI CE BREYER: No, but | want just a yes
or no answer. | n your opinion, can an attorney general,
where the State | aw says, black letter |aw, attorney

general can never sue the governor; he's fired instantly
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If he tries. That's the law in this State, okay? Now,
can that individual cone into Federal court and sue on
an Ex parte Young theory suing the governor?

MS. ANDERS: | think he could --

JUSTI CE BREYER: He coul d?

MS. ANDERS: -- under this Court's decision
in Verizon. | think that if -- there m ght be certain
extreme circunstances where --

JUSTI CE BREYER: Well, | don't -- | think
that is a problem and is that --

JUSTI CE SCALI A:  Yes, | --

JUSTI CE BREYER: -- what we're saying here?

JUSTI CE SCALI A: That can't be. How can
that be? He has no power as attorney general to do
that. It has nothing to do with -- with Ex parte Young.
It has to do with his power as attorney general.

MS. ANDERS: Right, and as this Court said
I n Lassen, though, |I think often the Federal court
doesn't | ook behind State officers' version of --

JUSTI CE BREYER: But ny -- excuse nme -- |
t hought --

JUSTI CE SCALI A:  But your -- your answer --

JUSTI CE BREYER: Suppose |I'mright about
this and you can't do it. You can't. You can't -- the

Federal Governnment cannot tell a State how to organi ze
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itself. If it wants to have an attorney general that
can never bring a lawsuit, that's up to the State,
unless it's a due process problem

Now, suppose | believe that. Now, do you
| ose this case?

M5. ANDERS: No, | don't think so, because
t he sanme special sovereignty interests are not present
here, because under the Spending Clause, Virginia had
the choice to opt into this schene.

JUSTI CE GI NSBURG. Doesn't -- doesn't the
Federal statute say, Virginia, if you want to do this
t hrough a State agency, that State agency has to be an
I ndependent agency and have the authority to sue?

MS5. ANDERS: That's correct, and --

CHI EF JUSTI CE ROBERTS: Are you sure that
t he governor cannot renove the nenbers of VOPA? | know
it says VOPA has to be independent of any State agency,
and the governor appoints one-third. Can the governor
remove the nmenbers of this Virginia agency?

MS5. ANDERS: As a matter of State |aw, |
don't think he can. And if he were to try to do that,
t hat would be a conpliance problem from HHS s
perspective. And so Virginia mght at that point --

CHI EF JUSTI CE ROBERTS: What would it not --

what would it not conply with? | just don't know. |I'm
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just | ooking at the provision where you say it's

I ndependent, and it says independent of any State
agency. You said the governor may not appoint nore than
one-third. | just wonder if there's a prohibition on

hi m r enovi ng.

MS. ANDERS: Well, there's definitely a
prohi bition on himrenoving board nenmbers of VOPA or
officials of VOPA as a result of VOPA's actions in
litigation. | think --

CHI EF JUSTI CE ROBERTS: \Where is that?

MS. ANDERS: Well, the provision -- well,
the requirenment that VOPA have full authority to pursue
| egal renmedies to ensure the protecti-on of individuals.
This is on page 52a of the petition appendix. That's
the PAIM law. And |I think that actually did happen in
Virginia, that HHS came in --

CHI EF JUSTI CE ROBERTS: What if the VOPA
officials are engaged in corruption or illegal conduct

or, you know, extracurricular activity that brings

di scredit upon the -- the governor has no power to say
that, you're a Virginia official and you're -- you know
what ever -- breaking Virginia law, for exanple? And --

MS. ANDERS: Well, under Virginia |aw, |
think that VOPA's officials are subject to for-cause

removal provisions. So they can actually be renpved
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judicially through for-cause proceedings. And from our
perspective, that's consistent with VOPA s independence
and its full authority to pursue renedi es because that
type of for-cause renoval wouldn't be on the basis of
VOPA' s actions in litigation.

JUSTI CE KENNEDY: Goi ng back to your
exchange with Justice Breyer, | assune that you could

stand by your answer and say the attorney general could

27

sue the governor, because he's not suing the governor in

his official capacity. He has a Federal right under Ex
parte Young to sue the governor as an individual. |It's
a fiction; we all know that. But that's the way it
works, and this is a Federal right.

MS. ANDERS: Well --

JUSTI CE KENNEDY: | think that's your
posi tion.

M5. ANDERS: | think that's right, that
under Verizon no nore is required. VOPA has a Federal
right here.

JUSTI CE KENNEDY: O course -- of course,
Verizon was a private party.

MS. ANDERS: Verizon was a private party,
but --

JUSTI CE BREYER: Suing in his capacity as

attorney general and under his -- that's the plaintiff,
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not the defendant. And he has no right to bring that
suit, because -- it's not that he doesn't have a right;
it's that he doesn't have authority. He's not a person
that can do this kind of thing --

JUSTICE SCALIA: | really lost you. |
t hought Ex parte Young applied to defendants.

JUSTI CE BREYER: Yes, right. Exact|y.

JUSTICE SCALIA: | didn't think Ex parte
Young allows -- allows an attorney general to sue -- to
sue as a plaintiff in his personal capacity. AmIl wong
about that?

MS. ANDERS: Well, | think that you m ght
have State sovereignty interests at that point --

JUSTI CE BREYER: That's your position.

MS. ANDERS: -- that would prevent a Federal
court from-- from adjudicating the suit, but there's no
guestion that those interests aren't present here
because Virginia has chosen to create a State agency in
order to enforce these Federal rights. Wen it opted
into the scheme --

JUSTICE BREYER: |I'mw th Justice Scalia on
this. Well, I'll pass to the other side.

CHI EF JUSTI CE ROBERTS: Thank you,

Ms. Anders.

M. Getchell.
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ORAL ARGUMENT OF EARLE DUNCAN GETCHELL, JR.,
ON BEHALF OF THE RESPONDENTS

MR. GETCHELL: M. Chief Justice, and may it
pl ease the Court:

The dignity interest of a sovereign is
inpaired if it is pitted against itself in the courts of
anot her sovereign without its consent. And | would
t ake --

JUSTI CE SCALIA: A dignified sovereign
shoul d not agree to the deal.

(Laughter.)

MR. GETCHELL: Well, let's --

JUSTI CE SCALIA: | nean, .you know, the
Commonweal th had the choice. It had two choices, as --
as counsel for the Governnent said. It could either

turn down the noney or, if it's not dignified enough to
do that, it could take the noney and establish a private
organi zation to do this work instead of a State agency.
So, what -- you know, what conplaint do you have here?

MR. GETCHELL: Well, let me -- let me first
say that the choice issue raises sone interesting
guestions because of the procedural posture of this case
bei ng an interlocutory appeal. Because renenber, on the
I ssue of waiver and abrogation, that was litigated

bel ow, and no waiver was found, and that wasn't appeal ed
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against. So if we're going to say it makes a difference
under a spending statute that the State has taken the
noney in analyzing the sovereign interest, then we are
creating a waiver on the cheap and di sheveling the
establ i shed doctri ne.

JUSTICE GINSBURG: It's not a waiver; it's
-- the Federal statute is clear. It says: State, you
can do this in one of two ways. |If you go with a
gover nnment agency, then that agency has to have
i ndependence and it has to be able to sue.

So if the State is given a choice, it has --
it can do it through private entity; it can do it
t hrough, as in this case, an agency that was set up for
this very purpose and no other, right?

MR. GETCHELL: | would have thought two
t hi ngs about that. One is when Congress gave the State
the choice of making it a State agency, it understood
t hat any issues that arise fromthat would conme with the
territory. The second thing is what the State consented
tois it waived its sovereign inmunity to be sued, but
It did not specify suit in Federal court, and under
ordi nary doctrine, that's a consent to be sued in its
own courts, not in Federal court.

JUSTI CE BREYER: Suppose you have a State

which |loves litigation.
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(Laughter.)

JUSTI CE BREYER: Forty-eight percent of the
popul ation are retired | awers.

(Laughter.)

JUSTI CE BREYER: Not hi ng pl eases them nore
than to have everybody suing everybody else. So they
pass a statute which says, for purposes of lawsuits in
this State, every departnent can sue every other
depart nment.

Now, if you have such a State, what in the
Constitution stops the Federal Governnment from abi ding
by that rule and applying ordinary Ex parte Young rules,
| ooki ng at the defendant, |ooking at -horizon, and then,
if the plaintiff happens to be a Federal agency suing
anot her, say, well, if it conplies with those first set,
the fact that A sues B and they're both State agenci es,
that's the State's decision. Wlat in the Constitution
can prevent the State from deciding to organi ze what
we'll call the | egal heaven way?

(Laughter.)

MR. GETCHELL: | would say two things about
that. The first is that that's not what Congress did.
Congress -- Congress said they had to have a right to
sue, and they didn't specify it was Federal court.

JUSTI CE BREYER: Ckay. That's A. We can go
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into A later because | agree that would be an answer, if
it's correct -- | nmean, if that is what happened.

That's a different question, whether Congress could
restructure the State. That's a serious question. But
my question was on the first. Can Congress stop the
State fromrestructuring itself?

MR. GETCHELL: Well, I -- 1 don't think the
State by restructuring itself would then ordinarily
expect its agencies to sue each other in Federal court.
In --

JUSTI CE BREYER: |If they wote it down
specifically in the law and said we'd | ove to have our
agenci es sue each other. They don't .say Federal court.
They just say we |ove to have our agencies sue each
other. They don't nention the court.

MR. GETCHELL: | would think that, under
ordinary rules of waiver of sovereign immunity, that
would limt the suits to the suits of the sovereign, the
St ate.

JUSTI CE BREYER: VWhy? VWhat's undignified

about allowing the State --

MR. GETCHELL: | just --

JUSTICE BREYER: -- to live with the choice
it made?

MR. GETCHELL: | think the existing doctrine
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I's an unspecified waiver of sovereign imunity does not
consent to the Federal court.
JUSTI CE SOTOVAYOR: |I'msorry. | -- 1 think

there are concepts being confused. There's no question
that it hasn't waived sovereign i munity. VOPA doesn't
claimthat. And this is not a direct suit against the
State; it's a suit against a State official. And the
entire prem se of Ex parte Young is that this doesn't
of fend sovereign imunity for a party to seek

enf orcenent, prospectively, of a Federal right.

So | don't know why it really matters who
the plaintiff is so long as the sovereign interests that
we' ve recogni zed, that the issue of sovereignty is one
that respects a State's coffers and State's | aws and
we're not going to interfere with any of them but we
are going to ensure that, because of the pre-enptive
effect of the Constitution and our |aws, that Federal
| aws are respected. So what's in this case the
I ntrusion on State sovereignty when the State knew and
consented consciously to letting VOPA sue for records
when it needed to?

MR. GETCHELL: In referring to sovereign
i mmunity, | was trying to answer the hypothetical with
respect to why Ex parte Young doesn't apply. The second

part of the question was Congress could expect Ex parte
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Young to apply. There's -- there's no indication in the
| egi slative record that | could find of that.

JUSTI CE SOTOVAYOR: The State should have
expected that.

MR. GETCHELL: Excuse ne. That Congress
shoul d have expected. In the hypothetical, Congress was
posited as having thought that Ex parte Young --

JUSTI CE BREYER: No. The hypothetical was
just -- Justice Sotomayor is totally right. [|'mtalking
about Ex parte Young.

MR. GETCHELL: Okay.

JUSTI CE BREYER: ["mimgining -- |I'm
I magi ning a system where the State wants to |let the AG
this organi zation, the sheriff of M ddl esex County, the
City of San Francisco -- they want to permt such
entities to becone plaintiffs against other parts of the
State governnent in such a State if ordinary Ex parte
Young requirenments are net. What in the Constitution of
the United States prohibits that suit from goi ng ahead?

MR. GETCHELL: Because Ex parte Young is an
exception to the default position. The default position
is that the States at the founding retained all of their
natural | aw-of-nations sovereign imunity. W know t hat
it was -- that it was limted. A State can sue anot her

State; the Federal Government can sue another State; and
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-- can sue a State; and there is the Ex parte Young
exception, but it is the exception.

It is being extended here. We knowit's
bei ng extended here because it's never been done before.
And if you're going to extend it, then we ought to ask
t he question of whether or not -- asking the Hans
guesti on.

JUSTI CE SCALIA: Wiy -- why is it an
extension? | nmean, | have sort of a bit of a problem
with that. Wiy is it somehow a -- a greater
I nfringenment upon State sovereignty to allow a State to
be sued in Federal court by a private individual, who
doesn't even have to be a Virginian, .for Pete's sake --
he coul d be from anywhere, he could be fromlowa. And
yet, it sonmehow of fends State sovereignty nore when --
when you allow a State agency to sue a State?

| don't -- | don't see why that's so
horri bly worse, unless you're arguing that -- that it
sonehow destroys the State system of separation of
powers. But that's a different question, and -- and the
answer to that is sinmply you did it yourself.

MR, GETCHELL: Well, what | -- what | would
say is that Ex parte Young is intended to deal with the
situation where a citizen of a dual sovereign is able to

vi ndi cate his superior Federal rights against the State.
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That interest is not served one bit by having a State
agency sue another State agency in Federal court, even
t hough that State agency could have sued in State court.

And I woul d ask the Hans question. The Hans
question is, would the -- you know, the Constitution is
presunmed not to raise up causes of action against the
States that would have been considered as anonal ous and
unheard-of at the tinme of the founding. And | think if
you posited whether or not at the founding, if you had
asked, can a part of a State -- well, can the Federal
Congress authorize part of a State to sue the other part
of the State in Federal court, | think it would have
been regarded as anonal ous generally.

JUSTICE ALITO  When Virginia agreed to
participate in this program did Virginia understand
that it could be sued by VOPA not only in -- in the
State courts but also in Federal court?

MR. GETCHELL: | would assert not. | nean,
that was the point of the waiver argunment below, and the
court said there had not been a specific enough
decl aration of the consequences of taking the noney to
raise a traditional waiver

JUSTICE GINSBURG. So the choice is, if it's
not in -- you certainly agree that this State agency has

taken on the obligations of the Federal program and if
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It doesn't turn over records as the Federal statute
requires it to do, it has to be anenable to suit
sonmewhere. We know if it were a private entity
adm nistering this program it would be suable in -- in
Federal court. So this State agency is doing the exact
sanme thing, because Virginia chose to do it that way.
Where is it -- where -- a very sinple thing, the Federa

statute says turn over records to the agency, and the
State hospital says no, we're not going to turn over the
records. Where does the agency, whether private or
public, that's adm nistering the Federal programgo to
enforce the Federal right?

MR. GETCHELL: The program would go to State
court. Virginia has waived its sovereign i munity, and

there is a remedy through mandanus.

JUSTICE GINSBURG. If you -- is that -- |
mean, | want to nake sure | understood what your
position is on that. |[It's not that you go into the

court that you ordinarily go to when you want to get
document ary di scovery; you go to the State's suprene
court, and you -- you apply for the extraordinary wit
of mandanus? That's it?

MR. GETCHELL: If you have a -- if you have
a clear right to these docunents as a surrogate -- and,

you know, that's a nmerits question that has never been
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reached, whether this is a rights-conferring statute.

JUSTI CE GINSBURG: |'m asking you what is
the forun? We have a sinple problem An agency,
whet her private or public, wants records. A Federal
statute says you're entitled to the records. And |
would lIike to know now, Virginia having chosen to give
this newy created i ndependent State agency the
authority, rather than picking a 501(c)(3) organization
to do it -- sinple, we want records of these three
peopl e, the hospital has them the hospital doesn't give
themto us. The only way under Virginia lawis to
petition the highest court of the State for a wit of
mandanus ?

MR. GETCHELL: | would -- | personally
beli eve you could also do it in circuit court. | know
this office has previously taken the position that it
had to go to the suprene court, and I don't want to
w t hdraw any concessi on that had been nade there, but |
personally read the statute differently.

JUSTI CE GI NSBURG: But which office has said
It has to go to -- to the State suprenme court on
mandanmus? You said that the office has taken that
position previously.

MR. GETCHELL: The statute, the mandanus

statute, has a fairly broad catch-all provision at the
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end which | think would allow suit in -- in circuit
court, but I don't think where it can sue really inforns
the doctrine here, because | think the doctrine here is
I f you're going to let, under the analysis argued

here -- which is not nodest; it's very, very broad. |If
VOPA can sue in Federal court under Ex parte Young, soO
can any agency of -- of the -- of any State that

recei ves Federal funds upon which it nmakes the claim at
the Ex parte Young stage, which is before you reach the
merits -- any agency receiving Federal noney that can
dream up a Federal claimunder Ex parte Young could sue
the State.

JUSTI CE SCALIA: And -- and that has
| ndependent litigating authority.

MR. GETCHELL: Yes, and -- and --

JUSTI CE SCALI A: Ckay. | nean, that's the
di fference here.

MR. GETCHELL: And | believe --

JUSTI CE SCALI A: This agency was given
i ndependent litigating authority.

MR. GETCHELL: | think -- 1 think Virginia
happens to be unusual, as long as we're tal king about
the policy results that will come fromthis. | think
Virginia is unusual in having as nuch control in the

attorney general over who can sue than -- than a |ot of
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States do, because | think a ot of States have their
own i ndependent agencies that proliferate and have suit
aut hority.
But | wll tell you, even in Virginia, there

is a mechani sm by which, if you had the governor in one
party's hands and the attorney general in the other, the
governor can declare a conflict of interest and order
private counsel hired.

And so, if -- if the University of Virginia
wanted to sue the governor, or rather sue the attorney
general, and the governor said, well, if you want to,
and the attorney general won't authorize it, then that's
a conflict of interest. | --

JUSTI CE SOTOVAYOR: It hasn't happened. Wy
do you think? Don't you think it hasn't happened
because there are so many practical political restraints
on that kind of activity?

What woul d happen, | think, in that State
where there was a rogue attorney general is sonebody
woul d win; the governor would win by getting a
| egi sl ative act that says it can't be done, or the
attorney general will wi n because the politica
sentinments are so strong in his or her favor that the
suit is actually welconmed by the popul ati on.

So where's the intrusion on sovereignty?
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States do what they want. The only issue is how do we
protect Federal rights.

MR. GETCHELL: | would -- | would say that
it's never happened before because nobody's ever clai nmed
before that Ex parte Young permts a part of the State
to sue the other part of the State. And | would say if
the word were declared fromthis Court that you can do
that, that there would be a ot of political notivation
to file suits.

JUSTI CE BREYER: It isn't that Ex parte
Young, if | understand this right, which is why I
mention it -- it isn't that Ex parte Young permts one
part of a State to sue another part; «it is a State
permts one part of a State to sue another part, that
that's conmmon in the State, that the law requires it.
And the question is, in that circunstance, should the Ex
parte Young situation be treated differently?

MR. GETCHELL: And --

JUSTI CE BREYER: Am | right about the
statenment of the question in the case?

MR. GETCHELL: | -- 1 think -- I think
whet her or not the State has given independent authority
to sue without specifying that it can be in Federal
court, without waiving its inmmunity in Federal court, is

not the issue in the case. | think the issue in the
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case -- | think that the issue in the case is whether or
not Ex parte Young shoul d be extended to do sonething
that's never been done before. | think that's the issue

in the case. And | don't think Ex parte Young, which is
a necessary fiction -- but it is a fiction; it's a
necessary fiction to allow the citizens of a dual
sovereign to vindicate his or her Federal rights in
Federal court -- is inplicated in the |east when it's a
St ate agency that could sue another State agency by the
State's consent in State court.

JUSTI CE G NSBURG. Do you know -- do you
know of any other statute in which there is an
I ndependent State agency that exists.for the sole

pur pose of adm nistering a Federal progranf?

MR, GETCHELL: | -- I'"mnot an expert in
that area of the law. | would have thought it's quite
common. But | don't -- | don't know. That's just ny
supposition. | think that -- that --

JUSTI CE GI NSBURG. You couldn't give any
exanpl e of a Federal programthat says: State, you can
do it through a private agency; you can do it through a
public agency -- public agency created to inplenent this
Federal program that is its sole business. | don't
really know of any such.

MR. GETCHELL: | -- | personally don't know
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of one as | stand here, but nmy supposition is that
because the Federal spending power has been so
dramatically exercised over the years, that there
probably is one, and | had not thought to look for it.
JUSTI CE BREYER: I n your experience -- this
woul d be hel pful -- would you characterize as conmpn or
unconmon situations where State agencies are given
authority to sue other parts of the State? As | think
it to nyself, | think, well, Cty of Jendale v. State
Water Authority, or M ddl esex County Sheriff v. The
Bureau of Prisons. That doesn't sound weird to nme. It
sounds as if there probably are a | ot of such
ci rcunst ances, but | don't know. \What -- what do you
t hi nk?
MR. GETCHELL: There -- | think two -- there
are two things to ook at: |ower subdivisions of the

States, which in nmany States are --

JUSTICE BREYER: Cities -- cities against --
they must do that a | ot.

MR. GETCHELL: Yes, but they're just
corporations in -- in Virginia and in nost States.
There are a few States where they are treated as
sonething different, but they are not generally regarded
as even units of -- subordinate units of governnent for

pur poses of sovereign immunity.
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However, the State itself and its agencies
are, and that's the issue that's inplicated by Ex parte
Young. | would -- | would say that --

JUSTI CE BREYER: University of
Massachusetts v. State Environmental Organization. Does
that -- does that kind of suit sound famliar to you or
-- or not?

MR. GETCHELL: | think that -- that the
States vary as to how tol erant they are of -- of being
sued by -- having their parts sue each other in State
court. | think I have seen titles |like that, but I
don't think that, as a principle of Federal jurisdiction
-- because, ultimtely, whether sovereign imunity
exists, if it's not waived, does deprive this Court --
or deprives a Federal court of the right to proceed.

| think that deciding we're going to extend
the fiction of Ex parte Young beyond the rights of
citizens to allow the State to sue itself in Federal
court is just sonething that's totally anomal ous. | --
| just don't see how this Court would want to do that,
even -- even if it thought otherwi se that it was, you
know, sonething that could be done under the | ogic of Ex
parte Young. | don't know why you'd want to extend that
and create -- and create the Federal courts as a venue

for political grandstanding, which is what | think --

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

45

JUSTI CE SOTOVAYOR: |'m not sure that --
what you're forgetting is that Virginia took a |ot of
noney to set up and get the benefits of Federal funds by
creating an independent agency. It had expressed its
desire to control the agency nore, and it was told very
directly: You can't. You have to let that agency sue.

Vhat | don't understand is why you think
that it's a greater affront to sovereignty that the suit
I's here as opposed to State court. The State has
already said: W're going to take your noney, and this

Is what we're going to permt --

MR. GETCHELL: | think it has --
JUSTI CE SOTOVAYOR: -- a-suit.
MR. GETCHELL: | think it has |ong been

recogni zed that the dignity of the State is not offended
at all by a suit against -- against it inits own courts
that it has authorized. | think that it is well
understood that if you bring a State against its wll
into a Federal court, even if you're using the fiction
of Ex parte --

JUSTI CE SOTOVAYOR: But we use -- we don't
bring the State in; we bring a State official who is
violating a Federal |aw.

MR. GETCHELL: But this Court has al ways

recogni zed that there is a large sense in which that's a
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fiction and it's just something that we have to tolerate
in order to have a dual systemof -- of sovereignty.

JUSTI CE SCALI A: So your argunent is really
-- really is a sovereign immunity argunent. You're
sayi ng that the waiver of sovereign immunity, unless it
explicitly includes a waiver to be sued in Federal
courts, applies only in State courts -- okay -- and that
that limtation should not be evaded by applying Ex
parte Young to a suit in Federal court where the suit is
by anot her State agency.

MR. GETCHELL: That is precisely ny view

JUSTI CE SCALI A: So sovereign imunity is
part of your argunent, but --

MR. GETCHELL: It -- well, it's -- | think
it's all that's really appropriately before this Court,
because, again, we're up here on an interlocutory appeal
where the decision belowin the Fourth Circuit by Judge
W kinson is prem sed entirely on sovereign inmmunity.

JUSTI CE BREYER: Right. Now, explain --
this is good because that's very helpful to me -- the
exact statenent that Justice Scalia made, and you said
yes, that's exactly right.

And then it is the case that a citizen of
the State could cone into Federal court and sue the

State official under Ex parte Young, but you say -- but
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t he agency of the State can't do it, even though they
have State litigating authority. And the reason that
the latter is nore injurious of the dignity interests of
the State than the forner is --

MR. GETCHELL: One, the State is being
pitted against itself. [If you ook at the very caption
in this case, VOPA sued the State officials in the nane
of the Commonweal t h.

Secondly, there's a -- to the extent there's
any authority, we have Ex parte Young here that gives
rights to citizens, and we have a | ot of cases that
resulted nost recently in Ysursa, in which it was
recogni zed that the general rule is that subordinate
parts of States, subordinate State authorities, have no
constitutional privileges and imunities that they can
assert against their creator.

And if you wanted to know whet her or not Ex
parte Young should be extended into this area, it seens
to me that the previous expectati on would have been that
the Ysursa tradition would have said, no, we don't want
to extend this into this area.

JUSTI CE KENNEDY: Are there other areas --
and | can't conme up with the nane of the case. It was
suggested by counsel, your friend, in the -- in his

openi ng argunent.
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| thought there were cases in which a
subdivision is not -- a political subdivision of a State
Is not allowed to build a dam by State |aw, and yet it
can go to the Federal CGovernnment, get a |license, and
build the dam anyway and just bypass the restrictions
put upon its parent. The agent has nore powers than the
principal gives it because it relies on Federal |aw.

MR. GETCHELL: | don't know the case. And
don't believe anybody has cited as a principal case a
deci sion of this Court that would say that.

Now, a State can do anything it -- it wanted
toin ternms of waiving its sovereign inmunity.

JUSTI CE KENNEDY: In -- i-n this case, could
Virginia sue VOPA in Federal court?

MR. GETCHELL: | don't think -- | don't
think it appropriately coul d.

JUSTI CE KENNEDY: You think it could or
could not?

MR. GETCHELL: | do not think it
appropriately could. | don't think parts of the State
can sue other parts of the State in Federal court.

JUSTI CE KENNEDY: Well, it would be the
parent suing the -- the subsidiary, and -- and VOPA is
not the State.

MR. GETCHELL: VOPA is -- is part of the
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State for purposes of sovereign immunity anal ysis, |
woul d have t hought.

But if sonebody tried to get a personal
recovery -- | mean, VOPA enpl oyees are ordinary State
enpl oyees. | presune they' re subject to the Tort Clains
Act, so it is -- it is a State agency. But | don't know
why the involuntary suing of the State in Federal court,
which | think raises these traditional sovereignty
dignity interests, would be reciprocal.

| mean, if for some strange reason the State
wanted to sue VOPA, | don't know what the answer woul d
be, because it may be they waived all their interests if
they tried to do that.

But | think that the -- that the practical
problemfor this Court is that there's no limt.

There's no practical principle limt to what's being
argued here. And so we set up this intranural political
contest in Federal court as a matter of course. And |
think, doctrinally, that it is clear that this is an

ext ensi on of Ex parte Young, beyond dispute, and | don't
think it ought to be extended w thout doing a federalism
inquiry. And | think if you do a federalisminquiry,

you ask the Hans question: |Is -- would this have been
regarded as anomml ous and unheard-of at the founding?

And | don't think there's --
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JUSTI CE G NSBURG: The bottomline, then, is

to -- to restrict Congress's choice. Congress wants to
have an entity superintend this programfor disabled
people. So the instruction we would like to give
Congress is: Congress, if you want Federal courts to be
able to enforce the Federal right, then you have to set
it up as an agency, as a private agency. You can't
give -- Congress, you can't give the States a choice
whet her they'd rather do it through private or
publ i c organi zati ons.

MR. GETCHELL: | don't think so, for two
reasons. One is --

CHI EF JUSTI CE ROBERTS: [I©'"msorry. | don't
think so -- what? You don't think Congress --

MR. GETCHELL: | don't think that -- | think
Congress could have, under traditional waiver authority,
under the spending power, have said: |[If you want to
take the noney, we're making a clear statenent, you have
to waive your sovereign imunity and be sued in State --
| mean, Federal court. That didn't happen.

Also, let's not overlook the fact that the
Secretary has an adm nistrative remedy in w thhol di ng
the funds, and when this Court was faced with the
guestion of whether or not to extend Ex parte Young in

the Sem nole Tribe, the answer was: No, we're not going
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to do it, because there is an alternative renedy.

JUSTI CE SCALIA: So you -- you would
acknowl edge that if a State knew when it took the noney
that it was -- and when it created a State agency to
adm nister the program that it was letting itself open
to suit in Federal court under an Ex parte Young theory,
t hen everything would be okay?

MR. GETCHELL: Well, no, because | don't
think it ever -- it would ever.

JUSTI CE SCALI A: Well, that would be a
wai ver of --

MR. GETCHELL.: No, but I would --

JUSTI CE SCALI A: -- whatever sovereignty
I mmunity interest it had, wouldn't it?

MR. GETCHELL: If Congress -- Congress
conditioned receiving the noney on waiver, then |
suppose it --

JUSTI CE SCALIA: Wll, Congress could, but
I f they knew it in this instance when they accepted the
noney, you wouldn't have a case, would you?

MR. GETCHELL: The law -- if -- if under
traditional waiver doctrine, it had been done right, no,
we woul dn't have a case. But renenber, the |aw of the
case in this interlocutory appeal is that there was no

wai ver . That wai ver was -- was determ ned bel ow and not
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appeal ed.

JUSTI CE SCALI A: That's a good point.

MR. GETCHELL: And -- and so under -- under
the circunstances here, we have a fairly peculiar
speci alized situation, but -- but deciding in favor of
the Petitioners | think is fraught with peril and is
doctrinally unprecedented and i nproper, and we woul d ask
that the decision of the Fourth Circuit be affirned.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Gal anter, have you 3 m nutes remaining.

REBUTTAL ARGUMENT OF SETH M GALANTER
ON BEHALF OF THE PETI TI ONER

MR. GALANTER: | have three points for those
3 mnutes. First, we don't think that a State AG or a
St ate agency could sue a governor if State |aw
prohibited it. The question of capacity to sue, the
power to sue, is one of State |law. What we're saying
here is that if a suit could go forward between two
State agencies -- excuse nme -- between a State agency
and State officials in State court, that if that case
I nvol ved a Federal issue, it can be heard in Federal
court if the other requirenments of Article Il11 and Ex
parte Young are being net.

Second, there was sone suggestion that Ex

parte Young is only about citizens. But this Court's
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applied Ex parte Young to Indian tribes, allow ng them
to sue State officials. 1t's allowed foreign countries
to use Ex parte Young to sue State officials. The only
-- and the Respondents concede that political
subdi vi si ons, which can also be elinmnated at will by
the State, could use Ex parte Young.

JUSTI CE BREYER: Have you found any case --
are there a lot, a few, none -- where one State agency
at a State |evel sues another in Federal court, period?
Say they have "arising under™ jurisdiction.

MR. GALANTER: No. There aren't a |lot of
t hem because - -

JUSTI CE BREYER: Well, are there any?

MR. GALANTER: Other than in this protection
advocacy system - -

JUSTI CE BREYER: None?

MR. GALANTER: None.

JUSTI CE BREYER: See, nagging at nme is sone
kind of Article Il problem

MR. GALANTER: Well, but --

JUSTI CE BREYER: And maybe there is none.
don't know. It's -- there are none, though? None?

MR. GALANTER: Well, but that's because
Congress doesn't usually vest rights in --

JUSTI CE BREYER: No, no. It wouldn't have
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to. Al -- they could get into all kinds of argunents
about EPA and all kinds of Federal rights with each
other. | would think.

MR. GALANTER: | -- 1 don't think that's
correct.

JUSTI CE BREYER: Yes.

MR. GALANTER: | think that nmpost of the
time, when a State is involved in a dispute with another
State, it's about State law. This is rather unique in
t hat respect.

And that brings nme to the third point, which
is this notion of waiver. Now, we're not arguing here
that they've waived their sovereign iimunity. What
we're claimng is that they don't have sovereign
immunity to these injunctive suits against the State
officials. W' re not seeking damages, and we haven't
named the State in its own name. But what we are
suggesting is that -- that they -- it was the natural
consequence, as this Court decided in Frew, that when

you, you know, accept the Federal noney and you are

bound by Federal duties and that the -- the entity that
you give the Federal right to has a Federal -- has a
right to sue, that the Federal issues will be litigated

in Federal court.

And | would say particularly that here
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just -- of course, Virginia renews every year to take
t he Federal noney, but when it |ast anended the Federal
statute -- or the State statute to create VOPA in its
current structure, there were existing Ex parte Young
suits against State officials.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
| have one question of curiosity. You said in your
openi ng argunent that 49 of 50 States limt in some way
the executive's power in this area.

MR. GALANTER: | --

CHI EF JUSTI CE ROBERTS: What's the one
State?

MR. GALANTER: |I'mdrawing that fromthe --
I ndiana's am cus brief, and | believe they identified
New Jersey as the State that has a unitary executive.

CHI EF JUSTI CE ROBERTS: Thank you.

The case is submtted.

(Wher eupon, at 12:01 p.m, the case in the

above-entitled mtter was submtted.)
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