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PROCEEDI NGS
(10: 02 a. m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 09-1403, Erica P. John Fund
v. Halliburton Conpany.

M . Boi es.

ORAL ARGUMENT OF DAVI D BO ES
ON BEHALF OF THE PETI TI ONER

MR BOES: M. Chief Justice, may it pl ease
t he Court:

The district court below found, and it is
not disputed here, that the plaintiff fulfilled all of
the requirenments of Rule 23(a) for class certification.
The district court also found, and tﬁe court of appeals
affirmed, that the plaintiffs denonstrated all of the
requi rements for class certification under 23(b)(3)
except for the Fifth Circuit's |oss causation
requi rement. The court bel ow recogni zed that whet her or
not there was an efficient market was not disputed. It
was conceded that we have an efficient market here.
There were no chall enges --

CHI EF JUSTI CE ROBERTS: M. Boies, if could
| just stop you there.

MR. BOES: Certainly.

CHI EF JUSTI CE ROBERTS: \What if that had

3
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been di sputed? |Is that something that can be di sputed
at the certification stage?

MR. BO ES: Yes, Your Honor.

The --

JUSTI CE KAGAN: M. Boies, what's the
di fference then? Why could that be disputed at the
certification stage, but not the question of price
I npact ?

MR. BO ES: Because the issue of efficient
mar ket goes to the presunption of reliance, and if the
court holds at the certification stage that there is no
efficient market, then the basis for presum ng
class-wide reliance is inpacted. And so you can have a
situation in which the conmon issues\do not predom nate
over the individualized issues. That cannot happen with
respect to | oss causati on because, as Respondent
concedes here, |oss causation is a common isSsue.

JUSTI CE KAGAN: Well, how about materiality?
Coul d you rebut materiality at the certification stage?

MR. BO ES: No, Your Honor, we don't think
you can rebut materiality at the -- at the certification
stage. | would note that under the Fifth Circuit rule,
| oss causation is in addition to materiality.

JUSTI CE KAGAN:  Well, nowl'ma little

confused, because the efficient market and materiality

4
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are all part of the prima facie case triggering the
Basi ¢ presunption. So, why couldn't you rebut one part
of that case but not another part of that case?

MR. BO ES: Because the issue of materiality
I's sonething that goes to a class-w de common i ssue.

The issue of reliance can go to whether or not issues
predom nate or not. Rule 23(b)(3) tal ks about whet her
conmon i ssues predom nate or not. That's the issue at
class certification stage. The nerits issue is not

i mplicated at class certification --

JUSTICE ALI TG  But common reliance --

MR. BOES: -- under Rule 23 --

JUSTICE ALITGO -- can be rebutted at the --
common reliance can be rebutted at tﬁe certification
st age?

MR. BO ES: Excuse ne, Your Honor?

JUSTI CE ALITO. The Basic presunption can be
-- can the Basic presunption be rebutted at the
certification stage?

MR. BO ES: The Basic presunption of
reliance, yes, Your Honor. For exanmple, if you were to
take a situation in which you -- not present here, but
where you di sputed whether or not the market was
efficient or not, that is sonething that could be

deci ded at the class certification stage.
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JUSTICE ALITO. Can it be rebutted by proof
ot her than proof generally disproving the efficiency of
t he mar ket ?

MR. BO ES: W believe under the Court's
decision in Basic that that is something that is
reserved for trial, that -- that rebuttal

JUSTICE ALITO.  And what is that based on,
the footnote in Basic?

MR. BO ES: Yes. Yes, Your Honor.

JUSTICE ALITGO Well, that's pretty thin,
isn't it? It's a-- it's dictumin a footnote in an
opinion issued at a tinme when conditional class
certification was permtted. Do you have anything el se
to support that? \

MR. BOES: | don't fromthis Court, Your
Honor .

JUSTICE ALITO. Do you have anything in the
rule to support that?

MR. BOES:. Anything in the rule?

JUSTI CE ALITO  Yes.

MR. BOES: Well, | think the -- | think
what the rule does is it tal ks about whether issues of
conmon i ssue predon nate over individualized issue. And
since this is sonmething that would be at the cl ass

certification stage, not creating individualized issues,

6
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we would think that is something that's reserved for
trial.

JUSTICE GINSBURG: M. Boies, how would it
work in your view of the case? That is, you say that
the |l oss, what's been called | oss causation, is not
sonething to be decided at the certification stage, but
at the trial or summary judgnent. Well, how -- how
woul d the plaintiff class prove |oss causation? G ven
the reliance hurdle that you have surnounted, now you're
in -- you have your class certified; how does the class
prove | oss causati on.

MR. BOES: As -- as this Court indicated in
Dura, in order to prove |oss causation, you nust
denonstrate that you had either an iﬁcrease in the
prices, and this -- this assunes that you are concealing
negative information; the reverse would be true if you
were concealing positive information -- an increase at
the time that the conceal nent took place or a decline
when the actual facts were reveal ed.

And it would be required at sunmary judgnent
by a summary judgnent standard, and at trial by a trial
standard, and at the pleading stage by a pl eading
standard, for the plaintiff to mke out that case. In
ot her words, there are three tinmes | oss causation is

tested: Pleadings, summry judgnent, and trial. The

7
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question is whether a fourth test should be interposed
at the class certification stage.

JUSTI CE SOTOVAYOR: Counsel, doesn't a | ack
of response to a disclosure -- couldn't it be in sone
situations reflective of an inefficient market?

MR. BO ES: Yes, Your Honor, | think it
could. I think that you -- you could very well have a
situation in which if you denonstrated a | ack of
response, that could inpact the issue of efficiency; and
| think that would be an issue that-- that in a proper
case where unlike this one it was presented --

JUSTI CE SOTOVAYOR: Why is it? Wiy is this
case -- why can't you pigeonhole this case into that
argunment, which, it appears what youf -- what the
Respondents have done is nove away fromthe | oss
causation proof and gone to the issue of whether they
rebutted reliance or not.

MR. BOES: The -- the problemis, as the
Fifth Circuit noted at page 335 of the F.3d report,
efficiency of this market was conceded bel ow. In other
wor ds, the Respondents conceded that this market was
efficient? So that issue -- that issue was not
presented, and the rebuttal issue was not -- was not
presented in this case.

JUSTI CE SCALI A: M. -- M. Boies, you

8
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tal ked about | oss causation. The Respondents assert

that that's not what the Fifth Crcuit was really doing,

that -- that really they're just trying to rebut the
presunption essentially of -- of Basic by -- by show ng
that at the -- at the far end, there was -- there was

not hing that could justify the presunption.

Wul d you be satisfied if we just said that
we agree with you that the requirenment to prove | oss
causation is -- is no good, and sent it back to the
Fifth Circuit and then let the Fifth Circuit adopt the
t heory that Respondents assert they have al ready
adopted? | mean, it's sort of a Pyrrhic victory, it
seens to ne, if you haven't just disapproved | oss
causati on. \

MR. BOES: WlIl, it depends on how the
Fifth Circuit then construes reliance.

JUSTI CE SCALI A: Well, they -- they would
construe it the way Respondents say they have al ready
construed it.

MR. BO ES: Your Honor, | think that if they
sinply changed the wording and called | oss causation
reliance, obviously it wouldn't make any difference.
But as this Court indicated in Basic, and just | ast
nmonth in Matrixx, |loss causation and reliance are two

distinct elenments. And the reason that's inportant in

9
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this particular context is that reliance can create a
situation where you have individualized issues
predom nati ng over commDn i Ssues.

Loss causation can't because, as Respondents
concede here, | oss causation is a class-w de issue.
Either -- there either is |oss causation or is not |oss

causati on. That, as this Court held in Dura, is an

el ement of the nmerits case. It is one that we nust
prove at all three stages -- pleadings, summry
judgnment, and trial. But it is not something that goes

to the Rule 23 standard.
JUSTI CE SCALI A: | think what you've said is
that there's really no difference between | oss causati on

and what Respondents assert that the Fifth Crcuit

f ound.

MR. BOES: No, Your Honor. | did not nean
to say that. | think that there is a difference.
think there's a -- | think there are -- there are two

differences. There's a difference between what
Respondents say and what the Fifth Circuit says. The
Fifth Circuit tal ks about | oss causation, says it's in
addition to efficient market, does not talk about
reliance.

JUSTI CE SCALI A: Ri ght.

MR. BO ES: There's also a difference

10
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bet ween what Respondents say and what this Court has
said in Basic and Matrixx and the other cases, in terns
of what is required to prove for class certification.
What is required to prove for class certification under
Rul e 23, unless and until Rule 23 is changed, is that
conmon i ssues predom nate. Conmon issues wil |
predom nate even with respect to what the Respondents
here argue because -- because what they argue, just like
| oss causation, is a conmon issue.

JUSTI CE SCALI A: Ckay, but -- but you -- you
woul d want us to say that and not just say that |oss
causation --

MR. BO ES: Yes. Yes, Your Honor. Yes,
Your Honor . \

JUSTI CE SOTOVAYOR: How do you see or what
di fference do you see between their | oss causation
evidence and an inefficient market? Could they --
assum ng there was no stipulation in this case, do you
see any difference in -- in how they could use the fact
that other information affected the market and not this
one? O is it your theory of the case that there is no
evi dence that they could marshal to show that this is an
i nefficient market?

MR. BOES: | don't believe under this

Court's decision in Basic that, given the actual

11
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obj ective facts that have been admtted -- it's a very
public market, very w despread distribution of

i nformation, a | ot of analysts are reporting on it -- |
don't believe that as a objective factual matter they
woul d be able ever to denonstrate that this was not an
efficient market.

I f you had a nuch smaller market, indeed if
you -- if you had a nmarket as the Court was considering
I n Basic, which was a nuch smaller market, much | ess
public, much | ess anal yst support, there may be areas in
which they -- they could rebut it. But | think, given
what we all know about the Halliburton stocks -- wdely
traded, | arge nunmber of shares traded, a | ot of
anal ysts, a |lot of public infornatioﬁ -- |1 don't believe
under this Court's decision in Basic you could concl ude
reasonably that that was not an efficient market.

JUSTI CE ALITO. What do you say to -- to the
follow ng argunent, that there are some econom sts who
say that, even in a market that is generally efficient,
there can be instances in which the market does not
i ncorporate certain statements into the price of a
stock; and therefore even when it is denonstrated that
the market meets the test for efficiency that the | ower
courts have settled upon in the wake of Basic, the

defendant in a -- in a class action where there is

12
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reliance on the Basic presunption should be permtted at
the class certification stage to prove that the

all egedly fraudul ent statenents had no inpact on price,
and by doing that destroy the theory that the class
relied on the statenents, because they relied on the
price which incorporated the statenents?

MR BOES: | -- I think, Your Honor, that
i f you have a situation in which the proof is
class-wide, it is sonmething that goes only to sunmary
judgnment or trial. |1t does not go to the class
certification stage. Wth respect to the issue of
whet her sonebody is relying on an efficient market, that
is distinct fromwhether a particul ar statenment was or
was not acti onabl e. \

I n other words, the summary judgnent issue,
the trial issue, is whether the particular statenent was
actionable and that includes all of the things that the
court identifies. But those issues are going to be, if
there is an efficient market, class-w de issues. In
ot her words, it's not going to be the case that in a
particul ar instance a statenent did not get into the
market will affect only one nenber of the class. It's
going to affect all nmenbers of the class. Because it is
sonething that is common all of the class nenbers, Rule

23 says that is sonmething for trial, not for class

13
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certification.

JUSTI CE KAGAN: Well, whether there's an
efficient market is also common to all nenbers of the
class, so why woul d you nake an exception for that?

MR. BO ES: Because if there's no efficient
mar ket, then individualized issues are going to
predom nate. That is, the test under Rule 23 is whether
i ndi vi dual issues or common issues are going to
predom nate. |If you destroy the efficient market theory
in a particular case, then individual issues of reliance
can predom nate. However, that can't happen with
respect to |l oss causation or price distortion or any of
t hese other issues that are fundanental to the nmerits
and are common to the entire class, Because I f there's
no | oss causation, there's no cause of action. As this
Court held in Dura, there must be |oss causation. So if
there's no | oss causation there aren't any individual
I ssues to adjudicate.

If there are no nore questions, | would save
the remainder of ny time for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Sahar sky.

ORAL ARGUMENT OF NI COLE A. SAHARSKY,
ON BEHALF OF THE UNI TED STATES,

AS AM CUS CURI AE, SUPPORTI NG THE PETI TI ONER

14
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MS. SAHARSKY: M. Chief Justice, and may it
pl ease the Court:

The Fifth Circuit erred in requiring proof
of | oss causation at class certification for three
reasons: First, it's conducting a nmerits inquiry that's
not tethered to the Rule 23 requirenents; second, it's
taking a presunption and requiring plaintiffs to prove
it; and third, it's confusing the distinct el ements of
reliance and | oss causati on.

Just to start in with some of the Court's
gquestions: First, Justice Scalia's: Does the court
requi re proof of |oss causation? The Fifth Circuit
could not be nore clear. It is not talking about
rebutting the presunption of reliancé, gi ving the
def endants an opportunity to do that at class
certification. It is putting an affirmative burden on
plaintiffs that they have to neet in every single case,
even if the defendants do not come to court with any
evidence. And that is a very heavy burden, as the
district court in this case realized.

And just to make this as concrete as
possi bl e, loss causation is the question at the end of
t he day, whether the price decline that caused the
| osses was sufficiently related to the earlier alleged

mat eri al m sstatenment and whether there was any ot her

15
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cause that could have led to the price decline.

So if a plaintiff cannot come in and prove
| oss causation, there could be many reasons for that.

It may be because the market is not efficient. It could
al so be because there's no material m sstatenent. But

it could also be, as this Court recognized in Dura, that
there was a material msstatenent, it did inflate the
stock price, but then other causes such as a bad econony
or ot her news about the conpany canme along, and that's
what caused the stock price to drop. Justice --

JUSTI CE SCALI A: But you acknow edged t hat
I f the cause was the fact that the market was not
efficient, that could be raised at the certification
st age.

MS. SAHARSKY: Well, that's certainly what
t he Court suggested in Basic and what the courts of
appeal s have done, is to say that that's a threshold
showi ng that is sufficiently collateral to the nerits
that it needs to be made, so that the presunption can be
i nvoked in the first instance.

But these ideas about rebutting the
presunption by showing that at the end of the day the
plaintiff can't prove its case, these are things, as M.
Boi es said, that stand or fall on a class-w de basis.

And the real problemwth the Fifth Circuit's decision

16
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is that it did not tie its proof of |oss causation to
the requirenments of Rule 23. Everyone agrees here that
| oss causation stands or falls on a class-w de basis.

JUSTI CE KENNEDY: The rule isn't, | take it
-- or correct me if I"'mwong -- that sinply because the
issue is on a class-wide basis, it can't be chall enged
at the certification stage. W don't have a rule that's
that broad, do we? O am | m ssing a point?

MS. SAHARSKY: Well, that's what Rule 23,
23(b)(3), which is the one at issue here -- the question
is do common issues predom nate over individual ones.
What you're trying to answer is can this group of people
proceed together, not can this group of people make out
t heir case. \

JUSTI CE KENNEDY: But suppose there's no
denonstrated basis that that conmon issue exists?

MS. SAHARSKY: Then | think the plaintiff
shoul d | ose at the 12(b)(6) stage, and that is a stage
that has real bite after this Court's decision in Dura
and after the PSLRA. There are heightened pl eadi ng
requi rements that apply. There are plaintiffs that wll
| ose at summary judgnent on the issue of | oss causation,
for exanple, because, A, either they don't allege a
price drop, B, they don't connect the price drop to the

earlier distortion of the market when there's a materi al
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m sst at enent .

There can be many reasons that they | ose at
that nmerits stage, but class certification is not a
merits stage, and the Fifth Circuit nmade it one because
of its own policy judgnments about the effects of class
certification. And with all due respect to the Fifth
Circuit, it's just not that Court's judgnent to make
t hat --

CHI EF JUSTI CE ROBERTS: Class certification
is not a nmerits determ nation except with respect to
reliance? Except with respect to the fraud on the
mar ket theory? That you can; that is a nmerits inquiry
and you can decide it at the class certification stage?

JUSTI CE KENNEDY: And exéept, just to add to
the Chief Justice's question, an efficient market
t heory?

MS. SAHARSKY: That's right. You're asking
is this theory going to be available to the plaintiffs
at trial, and the way that the plaintiffs show that the
theory is available to themis by establishing an
efficient market and saying that they traded within the
time period while the price was distorted. It's just
| i ke establishing any other threshold inquiry that would
make evi dence or a |legal theory available at trial.

But the question the Court is supposed to be

18
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asking at the 23, at the Rule 23 stage, the class
certification stage, is not can these people win on the
merits. And that's a question the Fifth Circuit was
asking. The question it's supposed to ask is can this
group of people proceed together.

JUSTICE ALITO. You seemto -- maybe | don't
under st and your argunent, but you and M. Boies seemto
be arguing that whether there is a commopn question --
that it is a common question whether there is a common
question, and therefore that has to wait until the
nerits stage. 1|s that what you're saying?

MS. SAHARSKY: No, that's not what we're
saying. Wat we're saying is when common issues
predom nate on the issue of reliance; and when t he
Petitioners -- or when the plaintiffs invoke fraud on
t he market and they show that there is an efficient
mar ket, this Court said in Basic, they can all proceed
t oget her because they are showing that the price -- that
the material m sstatement was reflected in the stock
price. This is an inpersonal market in which you rely
on the stock price. They all rely on it in the same
way .

JUSTICE ALITGO And if they show that the
statenment was not incorporated in the price, in the

price, and they're not claimng that they relied, that

19
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every nmenber of the class actually relied on the
statenment, they're all claimng they relied on the price
- if they show that the statenment wasn't incorporated in
the price, then why doesn't reliance cease to be a
conmmon i ssue and beconme a question of an individual

i ssue that would have to be proved by each, each nenmber
of the class?

MS. SAHARSKY: Well, in that circunstance
reliance ceases to be and the case cannot be established
on the merits. They stand or fall together on the
nmerits. Their theory is the same for all of them

JUSTI CE ALITO.  Yeah, but the fact that they
woul d | ose on the nmerits doesn't necessarily mean that
they are entitled to class certificafion.

MS. SAHARSKY: Right. They're entitled to
class certification if they have a common issue. And
what the Court said in Basic is that if they set out the
prerequisites for the fraud on the market, which the
court of appeals agreed were net in this case, that they
coul d proceed together. That threshold showing is
required.

Justice Kagan, | take your point that there
is -- that even the question of whether the market is
efficient is a comon one, so perhaps one could

| ogically say: Well, they have a conmmon issue on the

20
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efficiency of the market; why should they even have to
show that at class certification? But this Court said
in Basic, and the courts of appeals have said, it's
reasonable in that case since it's so divorced fromthe
merits to require a threshold showing to even allow them
to invoke the presunption at the outset.

But that is very, very different from what
the Fifth Circuit said in this case. The Fifth Circuit
in this case said basically: Prove your whol e case.
You don't just have to prove that there was a price
decrease; you have to prove that there was an initi al
material m sstatenent, that it distorted the stock
price, that it led to a price decrease and that the
pri ce decrease can't be, can't be shémm by any ot her
supersedi ng cause. It's essentially, as the Seventh
Circuit said --

JUSTI CE SCALIA: Can you -- can you do this
in reverse? | mean, suppose the class cones in and,

I nstead of proving at the outset that the market's an
efficient market and allege a m srepresentation, they
cone in at the back end and they say: \When that
statenment that we assert was a m Ssrepresentati on was
corrected, the price of stock went down and we | ost
noney.

Now, it seens to ne you would have to argue,

21
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well, that's a good allegation if it's an efficient
mar ket, which is a common question, right?

MS. SAHARSKY: Ri ght.

JUSTI CE SCALIA: So they can certify under
Rul e 23 by using the back end. Instead of proving the
efficient market, they can prove that there was a
statenment correcting the alleged m srepresentation, the
price of stock went down, right, and they can certify
the class?

MS. SAHARSKY: No. The Court said --

JUSTI CE SCALI A: VWhy not? It would be -- it
woul d be a commpn question whet her the market's
efficient or not.

MS. SAHARSKY: This C0urf said in Basic that
in order to establish the presunption that you need to
show the efficiency of the market, the trading during
the relevant tine period. | agree with you that --

JUSTI CE SCALI A: They're not relying on that
assunption. They -- they cone in and show that there
was a correction of what we alleged was a ni sstat enment
and the market went down. That's all that they allege.

And of course, that proves anything only if there's an

efficient market. But that will be a commobn question to
the whole class, so we'll, we'll -- we'll save that for
| at er.
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MS. SAHARSKY: Well, with respect, just
al l eging that the market went down would not be enough
to show that there was an initial price distortion
because of the conpany's material m sstatenment. Stock
prices can go down for any number of reasons. There's a
significant linkage that's required between the initial
materi al m sstatenent and the eventual | oss.

JUSTI CE SCALI A: Well, but they assert that.
They assert that the reason it went down was because of
the initial m sstatenent.

MS. SAHARSKY: Certainly in the courts of
appeal s now, that's not the way the plaintiffs proceed.
The way they proceed is on the Basic theory.

JUSTI CE SCALI A: | underétand that. |'m

just saying that seens to ne it's a crazy way to run a

railroad.
MS. SAHARSKY: | don't think that that's --
JUSTI CE SCALI A: |If you can allege what's
upfront, you can allege what's -- what's in the back,

and what's upfront becomes a commopn question, so you
certify the whol e cl ass.

MS. SAHARSKY: W <th respect, Your Honor,
mean, if you -- if you would like to -- if you would
li ke to expand even beyond Basic and all ow cl ass

certification. But the courts of appeals have used
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Basic for 20 years, Congress is well aware of it and has
not seen fit to change it. This is the way that these
cases proceed.

This Court at the tinme of Basic recognized
that every court of appeals had thought that it nade
sense to proceed in that way, using the fraud on the
mar ket theory. This is well established. And just to
be cl ear, Respondents never suggested in this case that
Basi c should be revisited. This is not an issue that
the courts below considered. This is not an issue that
was fully briefed, and it's not sonething that we think
shoul d be consi dered.

The problemin this case is that the Fifth
Circuit took it upon itself to tightén the Rule 23
requi rements. It was not satisfied with the rules as
they exist, and it took the class certification stage
and turned it into a nerits inquiry stage. They
required plaintiffs to prove alnost their entire case at
this stage of the litigation, and that just wasn't
ri ght, because the class certification stage -- can |
finish this -- is about whether plaintiffs can proceed
as a group together, as the Court in Anchem said they
often can in securities fraud actions. The judgnent
shoul d be reversed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Sterling.

ORAL ARGUMENT OF DAVI D STERLI NG
ON BEHALF OF THE RESPONDENTS

MR. STERLI NG  Thank you, M. Chief Justice,
and may it please the Court:

Basi ¢ recogni zed that, absent the class-w de
presunption of fraud on the market reliance, individual
i ssues of reliance predom nate, as they do in any other
fraud context. Consequently, when a district court,
after the rigorous analysis required by Rule 23, finds
that the presunption is unavail able or rebutted,
reliance ceases to be a class-w de issue.

JUSTI CE SOTOVAYOR: | -- | -- when -- what
in the Fifth Circuit's decision puts\this inquiry into
the reliance prong and where did you argue it this way
bel ow?

MR. STERLI NG We argued it bel ow based upon
the prem se in Basic that the presunption is rebutted
when there is proof --

JUSTI CE SOTOVAYOR: Could you --

MR. STERLING -- that the market price did
not distort --

JUSTI CE SOTOVAYOR: Could you give ne a
pl ace in the record where you actually said that, as

opposed to relying on Oscar to argue that the Fifth
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Circuit was right in addressing as a nmerits question
whet her the plaintiff had proven | oss causati on?

MR. STERLING It was not addressed as a
merits question, Justice Sotomayor. It was addressed,
as Oscar said, as a prerequisite for finding reliance in
order to certify the class.

JUSTI CE SOTOVAYOR: So you're not defending
the rationale of the Fifth Circuit now? You're --
you' re sort of backing yourself into the reliance
el ement ?

MR. STERLING. We are not defending all of
t he |l anguage in Oscar, clearly, but the basic test in
the Fifth Circuit, as our case nade cl ear on pages 1l1l6a
and 119a of the petition appendi X, ié not | oss
causation; it's price inpact, because Basic says at page
248 any showi ng that severs the link between the
m srepresentation and the stock price defeats the
presunption. Basic makes clear on that same page that a
showi ng that the stock price was not distorted by the
m srepresentation defeats the presunption.

JUSTI CE KAGAN. But, M. Sterling, if I
think -- if | disagree with you and |I think that Oscar
said that | oss causation needs to be shown at the
certification stage, you agree that that is not a

correct statenent of the law, is that correct?
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MR. STERLING We do agree with that,
Justice Kagan. But our opinion nade clear that it's not
| oss causation as this Court knows it in Dura; the test
Is sinply price inpact. And the Fifth Circuit
recogni zed -- and the Fund recogni zed this bel ow on page
551a of the Joint Appendix -- their only burden under
the Fifth Circuit caselaw was to show price inpact, and
they could showit either of two ways. Their papers
show this, page 116 and 119a of the joint appendi x.

They can show price inflation upon a
m srepresentation, which, as this Court nmade clear in
Dura, is not synonynous with |oss causation. O failing
that -- and they could not show that here because their
own proof showed that none of the alfeged
m srepresentations noved the market. So, the
alternative way to show price inpact is sinmply to show a
price decline following a corrective disclosure.

And while that showing is simlar to | oss
causation, it's an easier, |ess rigorous show ng of |oss
causati on, because under the price inpact test at the
Fifth Circuit, all the plaintiff need showis that it's
reasonable to infer that sonme portion of the decline was
attributable to the revelation of the truth.

JUSTI CE KAGAN: M. Sterling, | wasn't sure

what argunment you were making in your brief. One
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possi bl e argunment you could be making is that the
plaintiffs have to show a price inpact. Another
possi bl e argunent you could be making is that you have
to have the opportunity to rebut the plaintiff's use of
t he Basic presunption by yourself show ng that there was
no price inpact. And you seened often to be saying the
first, even though I would think that the second is the
nost you can make as a -- as a plausible argunment.

MR. STERLING If we suggested the first,
Justi ce Kagan, | apol ogi ze because we did not intend to.
Basic puts the initial burden on the defendant to show
t he absence of price inpact, show ng that the presuned
fact does not exist.

Once that threshold shomfng I's made, the
burden remains on the plaintiff under Rule 301 and Rul e
23 to show by a preponderance of the evidence that the
mar ket price was in fact, distorted.

JUSTI CE SCALI A: But -- but why do you --

JUSTI CE G NSBURG: The way the Fifth Circuit
wrote the decision, the Fifth Circuit seens to be
saying: Plaintiffs, you didn't show an initially fal se
representation; and you, you plaintiff, didn't show a --
a corrective statenent that caused a price drop. As |
read the Fifth Circuit's decision, it says: Plaintiff,

you failed to prove one of the two things that you would
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have to prove.

And you say: No, they really put the burden
on -- on defendants, Fifth Circuit put the burden on
def endant and found that defendant had met it instead of
t he other way around?

MR. STERLI NG We agree, Your Honor, that
the Fifth Circuit put the initial burden of production
on the plaintiff and that's contrary to Basic. W -- we
agree with that. However, in ternms of the Fifth
Circuit's language that | believe Your Honor's referring
to, that is when the Fifth Circuit was discussing the
al | eged corrective disclosures.

Because the plaintiff could not show that
any of the all eged nisrepresentationé moved t he market,
they had to rely upon what they clainmed were corrective
di scl osures. That was the only way they could show
price inpact.

The Fifth Circuit, at various tines, |ooked
at each of the alleged corrective disclosures and said
that's not a corrective disclosure because it doesn't
reveal the truth in any way; it's bad news, but it's
non- cul pabl e bad news. |t doesn't in any way suggest
that Halliburton said sonmething during the class period
t hat was fal se

JUSTICE BREYER: Can | -- I'mtrying this
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gquestion out. Try to give nme your best answer. [|f |
don't have it clear enough, just forgive it and go on to
another. As |I'munderstanding this case with Basic, the
idea is there is a presunption. Sonebody |lies and says
there's an oil well | found oil in. A lot of people buy
on the stock market. It turns out there was no oil, and
a lot of people say they |ost noney. All right.

The point of the stock market presunption is
to say: Smth, you're a typical plaintiff and this
presunption is going to help you by the foll ow ng.

We're going to say what happened to the typical person
on the stock market during that period happened to you,
and there are a |ot of people who bought and sold on the
stork market. And that's why efficie;nt mar kets is
needed to show at the certification stage, because if
there weren't certification -- if that isn't shown, the
whole thing falls apart.

But what you're just saying on ternms of
whet her the revelation |lowered the price has nothing to
do with the question of what happened to the typical
person, Smth, happened to you, nothing to do with it.

It has to do with whether anybody was hurt. Now, that
has nothing to do with the certification stage. That's
the win or | ose stage.

Now, that's how I'munderstanding it at the
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noment. So what's wong with the way | understand it?

MR. STERLI NG  Justice Breyer, the -- the
problemis, we're back to reliance. Basic exists --
Basic creates a presunption as an exception to the |ong
understood rule that fraud cases were not appropriate
vehicles for class actions because each individual would
have to say, M. Smth in your hypothetical, | read
Hal I i burton's statement and | relied upon it.

Basi ¢ said, because that's so inpractical
cases woul d never be certified, we're going to say we're
going to assune the entire market is like M. Smth, and
M. Smith relies on the integrity of the stock price
when the stock price is distorted by the
m srepresentation. But if the stock\price was not in
fact distorted by the m srepresentation, it makes no
sense to say everybody relied on the m srepresentation
through its effect on the stock price.

JUSTI CE SCALI A:  Which neans you woul d | ose.
| -- | nmean, which neans that the plaintiff would | ose.
But it doesn't nmean that there is not a comon issue,
that the -- that the latter question, whether in fact
the market was affected or not is, is not a common
question. Rule 23 only requires that -- that there be a
common questi on.

MR. STERLI NG But Justice Scalia, Basic
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sets forth a special rule. Basic is an exception to the
| ong- under st ood rul e about the nonsusceptibility in
class actions to class treatnent of fraud cases. Basic
says it's not just enough to allege the operative facts,
and we will presunme reliance. Basic says you have to
pl ead and prove them and all of those operative facts
are subject to common proof. The efficient market: the
efficient market applies to everybody, it's conmon
proof. Everybody recogni zes, everybody agrees, M.
Boi es said so today, and the governnment said so today:
if the market -- if the district court does not find
that the market -- that the market for the stock is
efficient at the class certification stage, you can't
certify, because it's not reasonable\to I nfer then that
the m srepresentation was translated into the stock
price.

Materiality is another requirenment under
Basic. It's a threshold condition. Again, common
proof. All the courts except for the Seventh Circuit
agree materiality nmust be proven at the cl ass
certification level. Sane thing for whether the
m srepresentation was public. |If it was not publicly
made, it's not reasonable to infer that it had an inpact
on the stock price.

Al'l of these operative facts are subject to
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conmon proof. But Basic says unless those facts

proven at

the class certification stage, the pres

are

unpti on

of class-wi de reliance doesn't apply and individual

i ssues of

reliance predom nate.

The sanme nust be true for rebuttal pr

Basi c says eight times that the presunption is

rebuttable, and it makes no sense at all to rely

t hese i nd
whet her t

all these

irect or surrogate, circunstantial proof
he m srepresentation noved the market.

are -- materiality, whether it was publ

made, whet her the market was efficient. These ar

just surrogates of whether it is reasonable to be

oof .

upon
of

That's
icly

e all

i eve

or toinfer that the stock price was in fact distorted

by the m srepresentation.

to me why

JUSTI CE SOTOVAYOR: Well, could you e

in this case it's not reasonable to bel

meani ng assum ng the truth, that there was falsit

the state

ments nmade, those alleged --
MR. STERLI NG  Because -- |I'm sorry.

JUSTI CE SOTOVAYOR: Assuming truth to

statenments, why wouldn't a market react to correc

measur es?
saying it
had no pr

reason.

Because what | see is a difference bet

ice inpact for sone other nerits-rel ated

But why does that tie to an inefficient
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at all?

MR. STERLI NG  Well, again, general narket
efficiency is just a proxy or a surrogate for whether
it's reasonable to think the conditions exist for the
stock price to be affected by a m srepresentation.

JUSTI CE SOTOVAYOR: So tell nme why on its
face, with the false statenents all eged here, why woul d
it be unreasonable to conclude that the market woul dn't
respond to thenf

MR. STERLING  One reason is because the
mar ket deenmed the information to be inmmterial, the
mar ket didn't care about it, the market didn't react to
it. Another reason could be that, while a market is
generally efficient, a market was inéfficient for this
type of information. | --

JUSTI CE SOTOVAYOR: Well, but you conceded
efficiency below, so you've sort of given up that
argunent .

MR. STERLI NG We conceded efficiency bel ow
because, candidly, their own proof showed that none of
the m srepresentations noved the market. And what we
have here is not circunstantial proof of general market
efficiency or materiality or whether the statenment was
public; here there was direct proof that none of these

m srepresentations noved the market, and that is the
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whol e prem se of the Basic class-w de presunption of
reliance.

Basic itself says if the stock price was not
distorted by the m srepresentation, you can't say the
entire class relied upon the m srepresentation to the
stock price. And that's exactly what we have here. It
Is the DNA proof, and it makes no sense for district
courts to be certifying class actions based upon this
i ndirect or circunstantial proof while ignoring the
direct proof of the absence of price inpact.

And in effect what they're asking this Court
to do is to extend Basic. Basic itself is a judicially
created presunption designed to make a judicially
created cause of action easier to be\naintained as a
cl ass action.

Now, it was one thing for courts decades ago
to inply a private cause of action under 10(b) and it
was another thing for this Court to create a rebuttable
presunption of reliance in Basic in order to make it
easier to maintain these cases as class actions. But it
woul d do violence to Stoneridge's adnonition that the
10b cause of action ought not be further expanded to
make that rebuttable presunption of reliance
Irrebuttable at the class certification stage.

JUSTI CE Gl NSBURG:  But your -- your argunent
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seens to say, to -- to get a class certified you have to
virtually prove your case on the nerits. You -- you
| eave al nost nothing over. | nean, if you' ve won the

class action certification on your basis and you've
shown the material m sleading and the price dropped as a
consequence, the efficient market first -- you've shown
all that, what else is left on the nerits? You win on
the nerits if you win certification.

MR. STERLI NG  Justice G nsburg, that --
that is not our position. OQur position is in order to
get the class-wi de presunption of reliance, it's the
plaintiff's burden to plead and prove upfront as
threshold facts, a public m srepresentation that was
material made in an efficient narket: However, the
def endant has the right at the class certification stage
to rebut that presunption by any show ng, to quote
Basic, "that severs the |length between the
m srepresentation and the stock price."” \When that
t hreshold show ng is made, the burden is back on the
plaintiff to denonstrate the necessary |inkage.

It's not a finding on the nerits. A
determ nation at the class certification stage is sinmply
one of whether the Rule 23(b) predom nance requirenent
I's met and whet her the class can appropriately proceed

as a class, as opposed to in the traditional individual
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fashi on, and that finding is not binding on the ultimte
finder of fact.

JUSTI CE KAGAN: M. Sterling, maybe this is
just to repeat Justice G nsburg's question, but what
else is there? | nean, what would not be proper to
i ntroduce in the way that you' re tal king about at the
certification stage?

MR. STERLING  Falsity, scienter, actual
proof of |oss causation, and damages.

JUSTI CE KAGAN: The Fifth Circuit suggested
that scienter could cone in at the -- at the
certification stage. You're disclaimng that?

MR. STERLI NG  Footnote 35 of the Fifth
Circuit opinion nmakes clear that it {s not requiring
scienter. The Fifth Circuit says, in response -- in
anal yzing what is or is not a corrective disclosure, it
says it has to do sonething that suggests that a
statenment was nade that is potentially actionable was
false. O herwise it's not a revelation of the truth.
And all that is, again, is a second way under the Fifth
Circuit's test of showi ng whether there is the necessary
price inmpact to justify certifying a class, or
alternatively to determ ne that individual issues of
reliance predom nate.

And allow ng the defendants to rebut the
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presunption of reliance at the class certification stage
Is consistent with this Court's class action case | aw
and with Rule 23. This Court has consistently said that
the Rule 23 requirements are not to be presuned, they're
not to be assuned, they have to be found. Actual
conformance is the test.

JUSTI CE G NSBURG: The only requirenent
we're tal king about is (b)(3) because it's -- it's not
argued and the district court found that all of the
23(a) requirements were satisfied. That's not the
particul ar --

MR. STERLI NG Correct Your Honor. But
23(b)(3) requires a court to make a finding that
predom nance exists. And the 2003 aﬁendnents to the --
to Rule 23 make clear that a court should not certify a
class unless and until it is satisfied that all of the
Rule 23 requirenments are net; and it makes no sense to
say that a court is going to conduct this rigorous
anal ysis and make the Rule 23(b)(3) findings wthout
considering the defendant's rebuttal proof of whether,
in fact, there was price inpact, because Basic itself
says if there is no price inpact, the presunption falls
away, individual issues of reliance predom nate, and the
cl ass cannot be certified.

JUSTI CE KAGAN: On your rebuttal proof
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point, you said just now that all you had to do was cone
forward with some evidence, but that the burden remains
on the plaintiff. |Is that -- what kind of evidence do
you think you have to cone forward with in order to flip
the burden back to the plaintiff?

MR. STERLING  Well, under Basic, it's any
show ng that severs the link, and here it was proof --
we had our own expert that denonstrated that, again kind
of harping on their expert -- none of the
m srepresentations inflated the stock price --

JUSTI CE KAGAN: So you're saying you can put
an expert on the stand and the expert will say there was
no price inpact, and then the plaintiffs have to nmake
the case that there, in fact, was a . a price inpact at
the certification stage, that the plaintiffs have to
prove that by a preponderance?

MR. STERLING  Correct, Your Honor.

JUSTI CE KAGAN: Once you put a expert on the
-- on the stand.

MR. STERLING  Under Rule 301, the
presunption does not shift the ulti mte burden of proof.
It stays on the party that -- that bears it. That is
consistent with Rule 23 as well, which puts the burden
on the plaintiff, to prove all of the Rule 23 el enents

exi st .
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JUSTI CE KAGAN: Well, that does suggest that
t he Basic presunption isn't worth nmuch in your world.
That you put an expert on the stand, and the Basic
presunption falls away, and the plaintiffs have to
actually prove their case at that very early stage that
there was no price inpact.

MR. STERLING. We agree, Your Honor, that
t hey have to show price inpact, but that's not a hard
burden to show. |If any of their 22 -- they allege that
we made m srepresentations that were fal se on 22 days
during the class period. All they had to do was show
one day during that class period statistically

significant price novenent, and they're in. O all they

had to show was any of the alleged -- |I've forgotten how
many -- corrective disclosures during the class period.
Any one day, if there was a -- a meaningful price

nmovenment that a court could infer was related to the
revel ation of truth, that's all they need to show. But
t hey couldn't show that.

CHI EF JUSTI CE ROBERTS: Counsel, | suppose
if you prevail and a defendant tries to establish at the
certification stage that there's no | oss causati on and
| oses, then that's |law of the case and you've m ssed the
t hree opportunities that M. Boies was willing to give

you at the pleading stage, summary judgnment, and the
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nmerits. That issue is out of the case if you | ose,
ri ght?

MR. STERLING  No, Your Honor, because the
finding at the class certification stage is not binding
upon the ultimte fact finder. So if the -- if the
Court determ nes by a preponderance of the evidence that
reliance is not there, if the Court -- if the case goes
to trial and an individual plaintiff brings his or her
own case based upon subjective reliance, that the
Court's determnation that the class certification stage
is not binding on the jury.

CHI EF JUSTI CE ROBERTS: What if there's
no -- no new evidence? One of the objections to your
theory is you don't have discovery af the certification
stage. What if you have no new evidence to put on at
| ater stages?

MR. STERLING It's possible that the jury
woul d agree with the judge who made the determ nati on at
the class certification hearing, it's possible that the
judge -- that the jury m ght not. But the discovery
i ssue, Your Honor, is a conplete red herring, because
Rul e 23 makes clear that the district court has anple
di scretion at the class certification stage to allow
di scovery into the nerits to the extent that they are

rel evant to the class certification issue.
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And nore inportantly here, the Fund never
asked for discovery. In fact, when the Fund filed its
notion for class certification on page 139A of the joint
appendi x, the Fund said no discovery is needed to
resolve this notion except for expert discovery. The
Fund never asked for discovery at the district court
| evel , the Fund never asked for discovery at the Fifth
Circuit. The only time they've ever hinted that they
want ed di scovery related to the class certification
I ssue was at this Court.

JUSTI CE SCALI A: | thought that the whole
reason you -- you say that the class certification stage
is so significant is precisely because once the class is
certified, there will be imense diséovery on the nerits
of the case, which will be so expensive for defendants
that they're inclined to throwin the towel. Now you're
telling us that you -- you want to nove di scovery up to
the class certification stage?

MR. STERLI NG  Justice Scalia, that was not
my point, and | apologize if -- if it came out that way.

JUSTICE SCALIA: | -- 1 -- I'"'msure it
wasn't your point, but --

(Laughter.)

MR. STERLING AIl -- all -- all | was --

all | suggesting that if a plaintiff were to say, you
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know, Your Honor, to the district court, we think we --
we can't -- we should not have the class certification
heari ng yet because we need sonme di scovery on point A
B, C, which did not happen here, the district court can
say fine or can say | don't think you need it. But the
prem se of your question is certainly correct. The
grant of class certification is a semnal event in a
10b-5 case. It has huge repercussions for the

def endant .

CH EF JUSTI CE ROBERTS: No, no, no. You --
on page 13 of your brief you say one of the objections
toit -- to your opponents or your friends' viewis that
it would just postpone the defendant's ability to rebut
the presunption, result in countless\classes bei ng
certified with the certain know edge that they would
have to be decertified later. Well, if it's so certain,
then there's no in terroremeffect.

MR. STERLING  Just when -- that's assum ng
t hat the defendant has the wherewithal to stick it out
through it all, but the sheer grant of class
certification which aggregates hundreds, tens,

t housands -- tens of thousands of these clains together
in one big case nakes every one of these cases, in
effect, a conpany case, and it puts huge settl enent

pressure on the defendant.
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| mean, in -- in this case Halliburton had
440 mllion shares of stock outstanding during the class
period. The class period lasts 2 1/2 years. |It's easy

to do the math and say that had this class been
certified, there would have been huge pressure upon
Hal | i burton to settle.

JUSTI CE BREYER: Does your rule apply in al
fraud cases? That is, a thousand farners say,
M. Jackson was our common buying agent, and the
defendant lied to M. Jackson, and he relied on the lie.
It is a common issue whether he relied on the lie or he
didn't rely on the lie. | can understand sonebody
saying at the certification stage they have to see
whet her he's really a common agent. \But let's i mgine
that's assumed. The only question left is, did he rely
or not rely?

I's that a question for the nmerits or is that
a question for the comon -- for the --

MR. STERLING Basic is really an exception
that applies only --

JUSTI CE BREYER: So you're saying in the
case that | just gave you reliance is for the nerits?

MR. STERLING  Correct, Your Honor.

JUSTI CE BREYER: Whether he really relied or

didn't rely, the conmmon agent is for the nerits?

44
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. STERLING. But you couldn't have --

JUSTI CE BREYER: |Is that -- is that your
answer is?

MR. STERLING  No, Your Honor. You couldn't
have a case in that situation because reliance is an
i ndi vi dual i ssue.

JUSTI CE BREYER: No. A thousand peopl e say
M. Jackson is our common buying agent, and the
defendant lied to this conmmon buyi ng agent, and he
represented us. Relied on that. |[|'masking if you that
i ssue of reliance in an appropriate case is for the
certification stage?

MR. STERLI NG  Yes, Your Honor, because --

JUSTI CE BREYER:  Yes. \

MR. STERLING -- you still have everybody
having to say M. Jackson is ny agent. That's --

JUSTI CE BREYER: And they also have to prove
there is a lie?

MR. STERLING Right. And that's a -- but
the individualized question of reliance is sinply, is
M. Jackson your agent or not? Because of that there is
no common issue that -- that predom nates on reliance.

JUSTI CE BREYER: Ckay.

MR. STERLING If there are no further

questions, we would ask that the judgnment bel ow be
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affirmed. Thank you.
CHI EF JUSTI CE ROBERTS: Thank you,
M. Sterling.
M. Boies, you have 5 m nutes renaining.
REBUTTAL ARGUMENT OF DAVI D BO ES
ON BEHALF OF THE PETI TI ONER

MR. BO ES: Thank you, Your Honor. Thank
you, M. Chief Justice.

Let ne respond to M. Sterling's statenent
that all we had to do was show one statistically
significant price novenment. As the Court is aware from
the briefing, on Decenber 7th of 2001, the Halliburton
put out a release that indicated that their prior
statenments that their asbestos reserQes were -- were
adequate were not -- were not true. The stock dropped
42 percent, nore than 42 percent. The actual drop was
42. 4.

Expert wi tnesses calcul ated that the
conpany's specific drop was slightly |larger than that
because the market was generally going up that day. But
it was a dramatic drop

Their own expert, as is indicated in the
briefing, agreed that there wasn't anything el se
happeni ng that day other than asbestos news, and so --

CHI EF JUSTI CE ROBERTS: So you win, so you

46
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

win at the certification stage or at the pleading stage,
whatever. So why is it such | big deal to you here?

MR. BO ES: Because under the -- the Fifth
Circuit rule, | understand that counsel disavows the
actual |anguage of the Fifth Circuit rule, but it was
t hat | anguage that the district court relied on in
failing to certify the class. And with -- with -- with
respect to the Fifth Circuit test, what the Fifth
Circuit says is that because the announcenent on
Decenmber 7th did not specifically reference the prior
announcenents, it cannot be considered a correction of
t hose prior announcenents.

| ndeed, the court, the Fifth Circuit goes
even further, and this is at page 33é of the F. Supp.
opinion. It says, quote: The district court nust
deci de whether the corrective disclosure nore probably
t han not shows that the original estimtes or
predi cti ons were designed to defraud.

So what the Fifth Circuit is doing is it's
bringi ng, even the defraudi ng aspect, not just the
fal sity aspect, but the defraudi ng aspect right into the
class certification stage.

And | think Justice Scalia's question was
exactly on point with respect to discovery, because

either they're going to nake these nerits decisions
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wi t hout discovery or you're going to have all of the
di scovery before you have the class certification. It's
got to be one or the other. And in either case what is
happening is you're converting what Rule 23 says is an
I ssue as to whether common issues predom nate into an
i ssue as to what is the strength of the nmerits claim
that the plaintiff has, and while it is true, reliance
is part of the nmerits claim

The reason reliance is different is because
reliance, if it -- if there is no reliance, if there's
no efficient market, then reliance can nake individual
| ssues predom nate, but when the only issue is not a
step issue like efficient market, but is a direct nmerits
I ssue, there isn't any way that you éan make i ndi vi dual
i ssues predom nate regardl ess of how you decide it; and
| oss causation and price distortion are both those kind
of comon issues; and counsel says he doesn't defend
the -- the actual |oss causation statements of the -- of
the -- of the Fifth Crcuit, and what | would ask is
whet her the Court, if the Court does decide to send it
back, that the Court | ook at what the right standard is
for the court below to be applying when it deals wth
class certification.

And | would urge the Court that when you

have pl eadi ngs, summary judgnent, and trial tests for
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merits questions, then you don't need another nerits
test on -- at the class certification stage, even if
Rule 23 permtted it, which we don't think it does.
What Rule 23 is designed to do is sinply say are
I ndi vi dual issues or conmon issues going to predoni nate?
And all of the class have the sane | oss causation, have
the same price distortion issues.

If the Court has no nore questions, that
conpl etes ny argunent.

CHI EF JUSTI CE ROBERTS: Thank you, counsel,
counsel. The case is submtted.

(Wher eupon, at 10:58 a.m, the case in the

above-entitled mtter was submtted.)
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