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PROCEEDI NGS
(10:18 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this morning in Case 09-1279, Federal
Communi cati ons Conm ssion v. AT&T, Inc.

M. Yang.

ORAL ARGUMENT OF ANTHONY A. YANG

ON BEHALF OF PETI TI ONERS

MR. YANG M. Chief Justice, and may it
pl ease the Court:

The court of appeals has held that FOA' s
statutory protection for personal privacy in
Exenption 7(C) extends beyond the privacy of individuals
and protects the so-called personal ﬁrivacy of
corporations. That holding is inconsistent with the
text of Exemption 7(C), FO A" s broader context, and the
statute's drafting history, and would | ead to anomal ous
results.

The word "personal ,"” standing al one, refers
to individual -- an individual human being. "Privacy,"
standi ng al one, and even nore so in the context of the
phrase "invasion of privacy," invokes purely individual
concepts. And the sum of those terms -- that is, the
statutory phrase used in FO A, "personal privacy" -- is

greater than the sumof its parts. [It's |ong been well
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settled that corporations have no personal privacy.

JUSTICE ALITO. Isn't it true that there are
contexts in the law in which the word "personal” is used
to refer to a corporation? For exanple, you could refer
to personal jurisdiction over a corporation, couldn't
you?

MR. YANG. There are -- the term "personal”
Is sometimes used as a termof art, and I think personal
jurisdiction is one of those. It is the nodern, shorter
termof art for jurisdiction in personamand reflects a
di stinction drawn still in the | aw between cases brought
I n personam and cases brought in rem

That -- the evolution of that termin the
|l aw as a term of art does not reflecf what the ordinary
meani ng of "personal" is. |It's just the sane as the
term "personal property,” which also invokes
| ong-established traditional distinctions between
property that could be recovered in remor in rea
actions versus property that m ght be recovered in
actions in personam

So -- and, in fact, | think it -- it's
i mportant to note that there are -- although maybe there
are sonme instances that -- | think there's one instance
that AT&T cites in its brief. Nothing -- it never cited

any use of the term "personal"™ to nean corporate or
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pertaining to a corporation. And when -- when you --

JUSTI CE Gl NSBURG: \What about -- what about
personal appearances?

MR. YANG A personal appearance, | think
that -- that supports our position as well. |If you're
maki ng a personal appearance, it's not sonmething that a
corporation does. A corporationis a -- a |legal
construct. It doesn't exist as a thing that can make an

appear ance.

JUSTICE ALITO. Well, in ordinary speech,
the term "personal”™ is not -- the term "person” is not
used to refer to a corporation. That's -- that's
| egal ese. But in -- but since the -- the Adm nistrative

Procedure Act defines a person to inélude a corporation,
why is it relevant here or dispositive here to ook to
the ordinary usage of term "personal”™ as opposed to the
way it's -- it's used in the law? And in the law, it is
sonetinmes used to refer to a corporation.

MR. YANG Well, | think that -- that point
actually reinforces our position, because although
"person” is used in certain legal contexts to refer
to artificial persons and corporations and the |iKke,
"personal " is not.

And "personal,"” as we explain in our brief,

is not sinply a grammatical alteration, an inflection of
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the term"person.” It has existed in its own right
since the late 1300s and has devel oped neaning that is
unique to the term "personal,” which --

JUSTI CE Gl NSBURG:. M. Yang, can we go back
first to this -- the request cane in and, as |
understand it, the Comm ssion said there are two
exenptions: The one for trade secrets, commerci al,
financial confidential information; and then there was
one with Exenption 7 itself but as to the enpl oyee.

MR. YANG  Correct. There was an additional
exenption, Exenption 5, which protected interna
gover nnent communi cations. But --

JUSTI CE Gl NSBURG: How does the -- does the
Comm ssi on, unai ded by AT&T, go throdgh t he papers and
deci de what woul d be enbarrassing for an AT&T enpl oyee,
as distinguished fromthe corporation?

MR. YANG How does it do that?

JUSTI CE Gl NSBURG.  Yes.

MR. YANG Well, I -- 1 don't think the
touchstone is necessarily enbarrassnment. What the
governnment does, following this Court's decision in
Reporters Conmttee, is tries to detern ne whether there
Is a personal privacy interest about individuals, and
that is information that pertains to particul ar

i ndi vi dual s.
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For instance, in this Court's decision in
DOD v. FLRA, the Court explained that, although an
agency rel eased the nanme of individuals, it could
properly wi thhold the addresses, the hone addresses, of
t hose individuals, even though that m ght be publicly
avai l abl e in phone books, because individuals have at
| east sonme small personal privacy interest in that.

So what the agency will do is try to
identify information pertaining to individuals and then
will conduct -- if there is certain information, wl|
try to conduct a balancing to determ ne whether there is
a public interest in disclosure, that is, whether
revealing this would disclose informati on agai nst the
gover nment . \

JUSTI CE KENNEDY: Well, in that instance,
does the corporation have standing to raise that
obj ection on the enpl oyee's behal f?

MR. YANG Well, | think the corporation to
the -- in a reverse FO A case, for instance, which is
what we have here, where the corporation is alleging
that the governnent's decision-nmaking process is
arbitrary and capricious, it has Article Ill standing to
resi st the disclosure of docunents. If you're using
standi ng kind of |ike a Fourth Amendnent concept of

standing, | don't think that --
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JUSTI CE KENNEDY: Well, as an adm nistrative
matter, can the corporation make a FO A objection on
behal f of its enpl oyees?

MR. YANG It can make an objection on its
own behal f, which is to say that the governnent has not
properly gone through the decision-making process by
not --

JUSTI CE KENNEDY: All right. That's the
next -- that was going to be ny next question: So the
corporation can raise FOA on its own behal f?

MR. YANG It's actually -- let ne take a
step back. FO A actions are actions which seek to
I ncrease the amount of docunents that the governnment has
rel eased pursuant to a FOA request.\

We have al so reverse FO A actions, which are
actions under the APA and here under the Hobbs Act's
revi ew provisions, that would give the court of appeals
jurisdiction. When there's a reverse FO A action, the
claimis that the agency's final agency action is
sonmehow arbitrary, capricious, and not -- or contrary to
law. And so in this case, the FCC has certain
regul ati ons which govern its processing of FOA
requests. And AT&T's claim as we understand it, is
that the FCC did not conply with its regul ations, and,

therefore, its decision was arbitrary capricious because

8
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its regulations required that it consider the personal
privacy interest of individuals.

And | should note that, with respect to
Exenption 6 or Exenmption 7(C), the governnment itself
I nvokes personal privacy of individuals. That's what we
do when we process FO A requests, because individuals
normally don't get any notice that there has been a FO A
request. The government sinply processes it and asserts
those rights, in a sense that they're rights, asserts
those interests on behalf of corporations -- on behalf
of individuals.

Goi ng back to the text of the statute, the
term"privacy," and particularly an invasion of privacy,
i nvokes concepts that back to warren\and Brandei s' s
ri ght of privacy, the -- their article which explained
that or identified in the law certain human dignitary
interests that they gave the | abel "privacy."

CHI EF JUSTI CE ROBERTS: Well, privacy
certainly isn't as limted as you argue "person,"”
"personal ," is. Corporations have private property.
They have private docunents. The concept certainly
applies in the corporate context as it does in the
i ndi vi dual .

MR. YANG | think the term"privacy," its

ordi nary neani ng, not the only neaning but the ordinary
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and the commonly used meani ng, does invoke individual
concepts. \When corporations or other entities are at
i ssue, normally the nore appropriate word woul d be
"confidentiality" or "secrecy." Those concepts --

CHI EF JUSTI CE ROBERTS: You don't have
confidential property or secret property. You have
private property.

MR. YANG Well, true. But it's is not
privacy. Wen we're tal king about the right of privacy,
those -- that word we think -- again going back to
Warren and Brandeis and up through the fifties and
si xties when Prosser was el aborating the law of torts in
hi s groundbreaking article on privacy, those concepts
apply only to individuals, and partiéularly when you
conmbi ne the terns.

| mean, the Restatenent nmakes clear, and
back to Prosser it was clear, that corporations have no
ri ght of personal privacy. So when Congress in 1974 was
enacting Exenption 7(C), there would have been no basis
for it to conclude that the rights that it was
conferring through the phrase "personal privacy" woul d
confer rights not -- beyond individuals, to
corporations, and by necessarily inplication, if AT&T is
correct, foreign governments, State governnents, |oca

governnments. There's no predicate for those types of
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entities having personal privacy in the |aw.

JUSTI CE GINSBURG M. Yang --

JUSTI CE SCALI A: Qur cases assert, do they
not, that the exceptions to FO A should be narrowy
construed?

MR. YANG There are cases --

JUSTI CE SCALI A: And we've said that on a
nunmber of cases.

MR. YANG In certain contexts, this Court
has i ndicated that exceptions are to be narrowy
construed. We think that, when read in context, those
cases and other cases of this Court explain that FOA's
exenptions are to be given neani ngful reach, because
what Congress was trying to do in FCfA -- and this is
sonmewhat against our interest in this case, and we
explain it nore fully in our brief in MIner, which is
currently pending to the Court -- what Congress was
trying to do in FOA was to establish a genera
principle of disclosure, but in the exenptions it
identified very inportant interests that warranted an
exception fromthose general rules. And to narrowy
construe the exception, we think, would distort rather
t han advance congressional purpose in enacting FO A

JUSTI CE ALI TO. Suppose Congress had used

t he phrase "privacy of a person,” "privacy of any

11
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person.” Wuld you make the same argunent?

MR. YANG. Qur argunent would be a little
different, particularly in the context of Exenptions 6
and 7(C), where the phrase would be "an invasi on of
privacy of any person."

We think, particularly when we're tal king
about invasions of privacy, even though a corporation
m ght have a broader definitional nmeaning in context,
Congress in that case would still, we think, be
referring to individuals. But, of course, that's not
this case. That would make it a little bit nore
difficult. W think we would probably still prevail on
that reading. But --

JUSTI CE Gl NSBURG. \What ébout the Privacy
Act? The Privacy Act undoubtedly concerns individuals,
human i ndi vi dual s --

MR. YANG  Correct.

JUSTICE GINSBURG. -- not artificial beings.
But it uses the words "individual privacy" --

MR. YANG Well, it actually uses both
phrases. It uses, as we explain in our brief, the
phrase "personal privacy" to explain that that's what
the Act was protecting. And then within the operative
portions of the Act, it uses "individual," but it does

so for a very specific reason. Congress was i ntending

12
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

to protect a subset of individuals, and it defined the
term"individual" to nean U.S. citizens and | awf ul
per manent residents.

So not all individuals would be protected by
the Privacy Act. Now, Congress did that, not because
had it used the phrase "personal privacy" it would have
been extending rights to corporations and foreign
governnments, but because personal privacy would have
been too broad in that it would have -- even though it
woul d have been |imted to individuals, it would have
i ncluded a set of individuals that Congress wanted to
exclude, that is, everybody who is not a U S. citizen or
| awf ul per manent resident.

JUSTI CE SOTOVAYOR: Can | ask you a

question? |'mnot sure | understood your response to
Justice Scalia. |If there is anbiguity, if a termcan be
given two nmeanings, and it's not clear -- and | know

you're challenging the clarity question here -- |
t hought that Congress's intent to have full disclosure
woul d necessarily nean that where there's anbiguity as
to the nmeaning of an exception, then we should change
t he narrowest neaning.

MR. YANG Well, | think we disagree, and I
think this is why: No |legislation pursues its primry
goal at all costs, and the FO A exceptions that are at

13
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i ssue here protect very inportant val ues that Congress
deenmed to warrant exceptions fromthe rule. And so if
the Court were to put a thunmb on one scal e of that
bal ance that Congress has tried to strike, after using
all the normal tools of construction, we think that
woul d distort rather than advance the intent of
Congr ess.

JUSTI CE SCALIA: | don't understand that.
We're not putting a thunmb on the scale. Taking account
of the fact that -- that Congress has many objectives in
any legislation and that the [imtations are as
I nportant as the -- the substantive end, nonethel ess,
when, having applied all of that, you end up with, gee,
| don't know, it's anbiguous -- you éay, even in that
situation, we don't apply the rule that --

MR. YANG Well, if you were to -- after

using all the normal tools that the Court does and

you're --

JUSTI CE SCALI A: Well, but that's what
anbiguity means. It does -- it nmeans --

MR. YANG That's usually a very rare
i nstance, that you' re exactly at equipoise. And -- and

we certainly aren't relying on narrow construction in
this case, Justice Scalia.

JUSTI CE SCALI A: Ckay. The Governnment wants

14
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t o abandon the principle that we've set forth in our
cases --

MR. YANG Well, we think --

JUSTI CE SCALI A: -- that exceptions to FOA
are to be narrowmy construed. The Governnment does not
support that.

MR. YANG We do not enbrace that principle.

JUSTICE GINSBURG: M. Yang --

JUSTI CE SCALI A: Even though we did? |
mean - -

MR. YANG Well, we think that those
cases -- there are -- there are two lines of this
Court's decisions. Sonetimes the Court explains that
exceptions are narrow y construed, aﬁd soneti nmes the
Court explained that its decision has given -- its
deci si ons have given the exceptions practical reach in
order to strike the appropriate bal ance that Congress
has tried to strike in FOA.

Now, | et me just say, our narrow
construction, to the extent the Court would want to
reaffirmit here -- we're not advancing that -- woul d
only help the Governnent's position.

JUSTI CE G NSBURG: Your argunent is based on
a case that will conme before us. So -- but in this

case, it's to your interest to say, yes, that has been

15
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-- that has been the Court's precedent, that FO A
exceptions are to be narrowy construed.

MR. YANG Well, the Governnent has broader
i nterests beyond a single case, and we think that,
again, we're not enmbracing strict construction in this
case. But, again, that would only help the Governnment's
position if you were to disagree.

JUSTI CE SCALIA: Well, I"mnot going to help
t he Governnent's position if the Government doesn't want
to be hel ped.

(Laughter.)

JUSTI CE SCALIA: |'m happy to | eave you
where you put yourself.

MR. YANG And we -- we éccept that in this
case, and we think that the | anguage of the text,
particularly when read in context in |light of the
statutory history, and particularly when you take a | ook
at what's gone on since 1974 -- | nmean, in the nore than
35 years since, there has been uniform agreenent that
Exenptions 6 and 7(C) apply only to individuals.

CH EF JUSTI CE ROBERTS: | suppose --
suppose fam lies have rights of personal privacy, don't
t hey?

MR. YANG Well, in certain contexts, famly

menbers, as this Court decided in Favish, can have a

16
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

right to personal privacy. But the Court in Favish
recogni zed that that was a very, you know, significant
departure fromthe prior understanding that the right of
personal privacy in FO A protects information about the
i ndi vidual, him or herself, and recognized that there
was anot her strain of personal privacy, which from

| ongstanding tradition in terms of -- within our
society, the Court could draw on in saying that personal
privacy should also protect, at least in the context

of --

CHI EF JUSTI CE ROBERTS: So in sone
contexts -- in sonme contexts, personal privacy does go
beyond the individual ?

MR. YANG No, still it is individual. I
mean, those are individual nenbers of the famly.

CHI EF JUSTI CE ROBERTS: Aggregations of
i ndi vi dual s?

MR. YANG Well, no. | think an individual
menmber of the fam |y has a personal privacy interest by
virtue of the relationship to the decedent in Favish.

Let me go back. Just -- | think I would be
remss if | didn't remark upon this Court's decision --

JUSTI CE SCALI A: Excuse ne. To go back to
the Chief's question, you do not deny that the

i ndi vidual s who formthe corporation, the officers and
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t he enpl oyees, are protected by the right of personal
privacy, and, indeed, you will -- you will edit any FO A
responses to protect those individuals, even though
there are many of them right?

MR. YANG Correct. |If there were --

JUSTI CE SCALI A: But as individuals, not as
-- not as the corporation.

MR. YANG As individuals, because the
i nformation pertains to them

Now, going to the Anmerican Express case,
which we explain in our reply, | think that is fatal to
t he proposition that -- the proposition of AT&T that
there's a grammatical inperative that adjectives take
t he neaning of a related noun. \

I n American Express, the Court construed the
Truth in Lending Act, which includes the definition of
"person” to include, for instance, corporations. It
then went on to construe a term "consuner," which
concerns transactions primarily for personal, famly,
househol d, or, at the tinme, agricultural purposes. The
Court explained that a transaction -- the transaction

t hat was conducted for a corporation's business

pur poses, that it could not -- there was -- "it did not

fall within any of the purposes specified" -- that was a

quote -- in the definition of "consuner." That is, it
18

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

did not concern personal purposes. W think that's
fatal .

The Court, in fact, said it was the only
possi bl e concl usion and that there was no ot her possible
i nterpretation of the statutory phrase, after repeating
the enunerati on of those four factors three tinmes and
then on the very next page saying corporate -- a
transaction for corporate business purposes could not
be fit within that definition.

Finally, 1'"d like to remark upon the
anomal ies that this Court would set us forth upon if it
were to decide that corporations have personal privacy.

At least in the context of individuals,
there's an established body of IaM/aﬁd soci et al
under st andi ng of what a person, an individual, mght
have a personal privacy interest in. But if we expand
personal to include corporations, foreign governnments,
State governnents, |ocal governnments, defining what
woul d be personal privacy of those institutions would
require an extraordi nary exercise, a sinple policy
judgnment on the part of the agencies first and then the
Court.

And this Court in Favish was careful to
explain that that type of decision nmaking would be

i mproper in that appropriate guides to -- to limt and
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make objective a court and agency's decision making is
required.

Congress provided no benchmarks, never
addressed corporate, foreign governnents, or any other
non- human entity in the context of personal privacy.

And, again, for 36 years, there's been
uni f orm agreenent that personal privacy applies in this
context only to corporations.

If there are no further questions --

JUSTI CE SOTOVAYOR: Counsel, if an
i ndi vi dual has been -- individual human bei ng has been
I nvestigated by the FBI and a FO A request is made for
records related to that investigation, would the name of
t he individual not be turned over? \

MR. YANG Well, if soneone is asking for an
I nvestigation of Tony Yang --

JUSTI CE SOTOVAYOR:  Yes.

MR. YANG -- our -- | don't -- | can't say
definitively, but | think I can probably answer that
t hat even -- even answering the question of whether
there is a responsive record answers the question. So
| --

JUSTI CE SOTOVAYOR: Well, that's the point.
So really your adversary is saying that the same harm

that occurs to an individual -- putting aside the

20
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difficulty of defining privacy nore broadly, but the
same harmthat occurs to an individual who is disclosed
to have been the target of an investigation is an

I dentical privacy right of a corporation, that a
corporation has the sanme negative effects as the

i ndi vi dual .

MR. YANG | think --

JUSTI CE SOTOVAYOR: So | think they would
concede that privacy m ght need to be defined
differently for corporations. They're sinply saying
this privacy interest is not.

MR. YANG Well, the key point is that we
don't deny that corporations have sone interest in
confidentiality that exists out theré. For instance,
AT&T has relied upon the common | aw of defamation where
a corporation's business interests, business reputation,
is inmplicated. But even --

JUSTI CE SOTOVAYOR: Well, parts of -- they
pled guilty already. So it is hard to inmagine how nuch
exponentially nore damaging --

MR. YANG Well, to be fair to AT&T, there
was a settlement agreenent in which they did not admt
any wrongdoing. So --

JUSTI CE SOTOVAYOR: But that presupposes

sone sort of investigation. So that's public know edge

21
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al ready.

MR. YANG  That is public know edge. But |
think the key point is that the corporate -- a
corporation's interests in maintaining its business
reputation has been not regarded as a personal privacy
interest. It's true that they have interests, and FO A
protects those interests, for instance, interests in
confidential comercial or financial information under
Exenption 4.

And so what really the -- we conme back to
the key point, which is when Congress used the phrase
"personal privacy," it would have had no reason in 1974,
or even now, to think that term would have referred to
corporations. The fact that corporafions have ot her
I nterests and other rights that mght be legitimte is
ki nd of beside the point because those interests are not
referred to in the | aw or otherw se as personal privacy
I nterests.

l"d like to reserve the bal ance of nmy tine.

CHI EF JUSTI CE ROBERTS: Thank you, M. Yang.

MR. YANG  Thank you.

CHI EF JUSTI CE ROBERTS: M. Klineberg.

ORAL ARGUMENT OF GEOFFREY M KLI NEBERG
ON BEHALF OF THE RESPONDENTS

MR. KLI NEBERG. Thank vyou,
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M. Chief Justice, and may it please the Court:

The question in this case is whether any
organi zati on, including not only business corporations
i ke AT&T but al so nonprofit organizations and political
associ ati ons, should be categorically excluded from
protection under Exenption 7(C), such that this
exenption will now offer |ess protection for privacy
interests than the Constitution and the common | aw.

This Court has consistently held that the
privacy protections under FO A are broader. And the
text supports that position.

JUSTI CE GINSBURG. Do you include in this
t he people, the persons that you say are shiel ded by
this privacy exenption, as M. Yang éaid, foreign
governnents, State and | ocal governments? Those have
all -- those all fall under the APA definition of
person.

MR. KLI NEBERG. Justice G nsburg, they do.
And we woul d agree that, as a matter of statutory
construction, the concept of personal privacy does apply
to those -- those other categories of actors. Now,
whet her once that privacy interest is balanced agai nst
the public's interest in disclosure, that bal ance my
well be different with respect to public or foreign

entities, but -- but certainly they -- they have a right
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to personal privacy under the terns of the statute.

JUSTI CE G NSBURG. Can you give us an idea
of -- the corporation has been shiel ded by Exenption 4
for its confidential financial information, trade
secrets; and its enpl oyees have been protected under
Exenption 7.

VWhat is it, what would be -- would fall
within this privacy exception that would not be
confidential business information or relate to enpl oyees
of the corporation?

MR. KLI NEBERG  Justice G nsburg, we --
could give you two categories or kinds of exanples. One
I's, for exanple, a series of e-mails anong corporate
officers -- granted, whose own persoﬁal names and
i dentifying informtion have been redacted, but in those
e-mails, they may engage in a frank exchange about the
conpetence and intelligence of a woul d-be regul ator of
the corporation or a -- disparagi ng coments about
potential --

JUSTI CE SCALI A: Excuse ne. Wiy does that
relate to their privacy? | don't understand that. Wy
does that relate to the corporation's privacy interest?
Anyt hing that woul d enbarrass the corporationis -- is a
privacy interest?

MR. KLI NEBERG. Well, Justice Scalia, the --
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the answer is sinply that these were comruni cati ons,
conversations, that were occurring with an expectation
of privacy by the individuals involved on behal f of
their enployer, and to the extent that they could be
used to harmthe reputation or the custoner goodw || of
-- of the conpany, they do, indeed, have a -- a personal
privacy interest in --

JUSTI CE SCALI A:  Anything that hurts the --
the -- the image or the goodwi Il of the conpany?

MR. KLI NEBERG. Your Honor, everything that
with -- that is intended to be private is certainly
subject to the balancing that we're asking for under
Exenption 7(C); indeed, that Congress provided, that if
it's -- it's an interest in personal\privacy, then it is
to be bal anced to determ ne whether the disclosure of
t hat docunment is unwarranted.

JUSTI CE SCALI A: M. Klineberg, can you give

me any exanple of -- your -- your brief talks a |ot
about the adjective "personal.” But we're not talking
just about the adjective "personal." Wat about the

phrase "personal privacy"?

"Personal ," yes, can indeed apply to
corporations sonetines, but there are certain phrases
where it clearly does not. For exanple, you tal k about

personal characteristics. That doesn't nean the
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characteristics of General Mdtors. You talk about
personal qualities. It doesn't nmean the qualities of
General Mdtors. You talk about a point of personal
privilege. It's not a privilege of a corporation.

And | think personal privacy is the sane
thing. Can you give ne any exanples in conmobn usage
where people would refer to the personal privacy of a --
of a corporation? It's a very strange phrase to ne.

MR. KLI NEBERG. Well, Your Honor, as
Justice Alito asked ny -- ny coll eague earlier, the --

t he whol e concept of -- of "person” as including a
corporation would surprise many people, the proverbial
person on the street.

JUSTI CE SCALI A:  Yes. I:n1not tal ki ng about
that. |1'Il grant you that -- that "personal" could
sonetinmes refer to a corporation, although the
Governnent di stinguishes it by etynology and so forth.
Never mnd that. |'mtalking about personal privacy.

Do you have any exanples fromthe New York Tinmes, from
you know, Boswell, from anywhere, that anybody refers to
the interests of a corporation as the "personal privacy"
of CGeneral Modtors?

| cannot i magi ne sonebody using the phrase
i ke that.

MR. KLI NEBERG: Your Honor, we're not aware
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of that phrase being used certainly in any statutory
cont ext --

JUSTI CE Gl NSBURG. But you were about to
give a second exanpl e of where, even though it hasn't --
personal privacy hasn't been used in -- but you said one
exanple is the two officials who are sayi ng unpl easant
t hi ngs about a regulator. And what was your other
exanpl e?

MR. KLINEBERG. Well, there's a -- there's a
sub-exanple within that category which is the
di sparagi ng of an inmportant customer, some unpl easant
comment s about an inportant custonmer of the corporation
that could then be used quite -- quite clearly by a --
by a conpetitor to -- to harmthe goddmﬁll of the -- of
the corporation with respect to that custoner.

But there is indeed anot her whol e category
of docunents that goes beyond the -- the context of
AT&T's interest here, and the exanple is internal
documents within, say, an environmental nonprofit
organi zation tal ki ng about their political strategies
for defeating an amendnment to the Clean Air Act.

As an exanple, those political strategies

t hat were shared internally by -- by nmenbers of the

organi zation without any intent to -- to have them

become public would becone subject to -- to automatic
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di scl osures, categorical disclosure, were the Governnent
to prevail in this case.

CHI EF JUSTI CE ROBERTS: Do you think it's --
how does that work? |If you have -- the president of the
envi ronnment al organi zati on says sonet hi ng about whatever
it is -- we can |lobby this guy to get this change -- is
he able to protect that on the grounds of his personal
privacy, even though the enmbarrassnment would go to the
-- the organization as a whol e?

MR. KLI NEBERG. M. Chief Justice, | believe
the answer is in nost cases "yes," that in -- that the
Identity of the -- the specific speaker and any
i dentifying information corresponding to himor her
woul d be protected. \

CHI EF JUSTI CE ROBERTS: Well, why is it such
a big deal, then, to extend that to the organization as
a whole, if the individual's privacy is already going to

be protected?

MR. KLI NEBERG. | ndeed, Your Honor, | think
that is -- that is our position, that -- that the
personal privacy of the corporation is -- is affected by

such di scl osure.
CHI EF JUSTI CE ROBERTS: No. | nean
you're -- you're already protected, at least to a

significant extent, because the individual officers
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woul d be able to assert a privacy interest, to the
extent at |east that what you find enbarrassing to -- to
the corporation is also individually enbarrassing to

t hem

MR. KLI NEBERG. Ri ght . But the -- but the
redactions that would occur would in all likelihood
sinply be redactions of their names and perhaps their
titles, but their -- the substance of their comrents
woul d certainly be -- would be disclosed under the
Government's vi ew.

JUSTI CE BREYER: Are there any exanpl es that
you have? That is, in the last 35 years, has there been
any instance where the Justice Departnent or sone other
| aw enf orcenent agency conpiled a fife for | aw
enforcenent purposes, that in that file there were, for
what ever reasons, a bunch of conversations about the
organi zation's strategy, and it did not interfere to
release it with -- with anybody's personal privacy, but
it mght interfere with that organi zation's strategy,
and so the organi zation, whatever it was, the NRDC or
sonet hi ng, was very upset about it?

Did you find a single exanple or a thousand
exanples? O how many exanples did you find of that
happeni ng?

MR. KLI NEBERG. Well, Justice Breyer, one of
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the -- one of the things that has puzzled us in this
case is why -- why it has taken 35 years --
JUSTI CE BREYER: Well, one reason m ght be
that this has really never been a problem because al
the legitimte -- or nost of them anyway -- that these
organi zations that have interests in privacy are
actually taken care of by the other 17 exenptions here.
JUSTI CE SCALI A:  Anot her reason m ght be
t hat personal -- nobody ever thought that personal
privacy would cover this.
JUSTI CE BREYER: This may be the first one.
That's why | want to know, is there -- one of the things
you woul d have | ooked for is an exanple of a real
probl em of the kind you're talking aBout. | " m not
saying you don't have one. | would just like to know if
you found any, and what they are, so | could read them
MR. KLI NEBERG ~ Your Honor, we haven't found
anything specific to the -- in response to your
gquesti on.
But I -- 1 will say that one of the
expl anations for why this issue has beconme nore
I mportant today than maybe it has been in recent past --
there really are three reasons. One is that Exenption
4, which M. Yang discussed, has been increasingly

narrowed by the courts of appeals to the point where
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t hey specifically say, and, indeed, the Governnent
concedes, that -- that the reputational concerns and the
harmto custonmer goodwill is not the sort of harmthat
Exenption 4 guards agai nst.

And so that has becone increasingly clear
anmong the courts of appeals, that the interests in
confidentiality that we're tal ki ng about under exception
7(C) are not --

JUSTI CE BREYER: | mean, one possible reason
you don't find themis because it's very rare that a | aw
enf orcenment agency is going to try to subpoena the top
strategy of the -- of the NRDC, confidential strategy.
There m ght not be too many such records.

It -- another reason nigﬁt be is that they
don't really care. Another reason mght be -- | don't
know.

But if you haven't found any exanpl es, what
we're back to -- or -- and maybe there are actua
exanples of that -- of what you said to Justice G nsburg
of the other instance, where the -- what was that first
one?

MR. KLI NEBERG Ri ght.

JUSTICE BREYER: 1'd |like to know about the
exanpl e. What was the first one again?

MR. KLI NEBERG Well, the -- the first one
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was comments -- comments about a regul ator or --

JUSTI CE BREYER: They're worried about
sayi ng sonet hi ng mean about a regulator. Okay. Yes,
fine. Are there exanples of that? |Is this the first
one, and what's the enpirical state?

MR. KLI NEBERG  Your Honor, it's a -- |
cannot point you to specific exanples. They're --
they're sort of hard to -- hard to find in the -- in the
sense that they are -- that they're not typically
litigated, and they certainly haven't been l|itigated
under -- under this -- under this exenption before.

But -- but | think the other explanation for
why this matters today in a way that it m ght not have
mattered so much before, two -- two éther reasons: One
Is that -- that increasingly, FOA is being used by --
by conpetitors and | egal adversaries to obtain
i nformation, not about what the governnent is doing, not
about what the governnent is up to, but about what
evi dence the governnent m ght have gathered from private
parties.

JUSTICE GINSBURG: |Is that a reason to
change what was the understandi ng of Exenption 7? One
of the itens that doesn't work in your favor was the
Attorney General's menorandum at the time of the '74

anmendnment s.
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MR. KLI NEBERG. Well, actually, Justice
G nsburg, at the time of the '74 anmendnents the only
exi sting Attorney General menorandum was that of
Attorney General Clark, which read "personal privacy" -

JUSTICE GINSBURG. |'mtalking about the --
Attorney General Levi.

MR. KLI NEBERG. Right, and that -- that was
| ssued subsequent to the amendnments in 1974, and that
was an -- an interpretive gloss on the recent

anendment s.

JUSTI CE G NSBURG: Yes, that's what | neant.

MR. KLINEBERG. Right. And so at the tinme
t hat Congress enacted the anmendnents, both under the
Privacy Act as well as Exenption 7(Cf, the -- the only
exi sting statenent about what personal privacy m ght
mean woul d be -- would have been Attorney Genera
Cl ark's understandi ng that personal privacy can in fact
I ncorporate interests of corporations.

JUSTI CE SCALIA: But if Attorney Ceneral
Levi's description, which was -- which was issued for
the purpose of telling all the agencies of the Federal
Government what this new statute nmeant -- and it had a
| ot of anbiguities init -- if that was wong about --
about this subject, you' d have thought sonebody woul d

have obj ect ed.
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| mean, did sonme nenbers of Congress who --
who had passed FO A say this is outrageous; what about
the personal privacy of General Mdtors? |'mnot aware
of any obj ections along those |ines.

MR. KLI NEBERG. Well, Your Honor, the --
Attorney General Levi's nmenorandum did not go into a
| ong di scussion or description of the -- of the
analysis. It sinply said it does not appear or does not
seemto apply to -- to corporations. And it's
absolutely true. There -- this is not -- this issue
hasn't -- hasn't really been litigated and presented.

But our position is that there is nothing in
the plain | anguage that would indicate that Congress
i ntended to categorically exclude cofporations. It is
certainly true that the legislative history at the tine,
as the Governnment spends quite a bit of time exploring,
does suggest that what was -- what was in nost people's
m nds was protection of individual privacy. But there
is no indication that they intended to exclude --

JUSTICE SCALIA: Is it the burden of the
Governnment to show that they intended to excl ude
corporations, or is it your burden to show that this
exception was neant to include corporations? | would
think the latter is where the burden lies in this case.

MR. KLI NEBERG Well, Justice Scalia, our --
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our burden is to -- is to defend our view of the
st at ut e.

JUSTI CE SCALIA: Well, but if you' re asking

t he Governnent to show that the -- there was an intent
to exclude corporations, | don't think that's their
burden. | think it's your burden to show that this

exenption was i ntended to include corporations.

MR. KLI NEBERG | agree, Your Honor, that we
are -- our burden is to denonstrate to you why the words
"personal privacy" in the statute apply to corporations.
| think one of the background facts is that there is no
I ndi cation that anyone thought that it was not to be
i ncluded. But let me --

CHI EF JUSTI CE ROBERTS: éounsel, your
central argunent is that because "person" is defined to
i ncl ude corporation, "personal” in the sane statute nust
i ncl ude corporate.

| tried to sit down and conme up with other

exanpl es where the adjective was very different fromthe

root noun. And it turns out it's not hard at all. You
have "craft" and "crafty." Totally different. "Crafty”
doesn't have nmuch to do with "craft.” "Squirrel,"

"squirrelly." Right?
(Laughter.)

CHI EF JUSTI CE ROBERTS: | nean, "pastor" --
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you have a "pastor"” and "pastoral." Sanme root, totally
different.

So | don't understand -- | don't think
there's much to the argunent that because "person" means
one thing, "personal" has to be the sanme relation.

MR. KLINEBERG. M. Chief Justice, let ne
try to explain precisely what our proposed rule of
construction is, because I think there's been sone
confusion, and I -- and | think the Governnment has --
has not properly characterized it, and certainly in
their reply brief.

We do not agree -- or we do not sign on to
the term"grammatical inperative," because our concern
with that phrase is that it m ght suégest that the rule
Is to be applied regardless of the consequences, and
that is not our position.

Qur position is that where the adjective
means "of or relating to" a termthat Congress has
expressly defined, that definition should be applied, so
l ong as it makes sense to do so in |light of the text and
structure of the statute as a whol e.

So, in this case, Your Honor, "personal"
does -- is defined -- when you open up the dictionary,
the very first definitionis "of or relating to a

particul ar person.” "Person" is, then, defined by
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Congress as -- to include not only individuals, but --
but corporations and ot her associ ations.

So in this particular context, it nakes
perfect sense to ook to --

JUSTI CE GINSBURG:. M. Klineberg, you have
read the brief of the Project on Governnent Oversight,
where they give dozens and dozens of exanples to show
that, overwhelm ngly, "personal"” is used to describe an
i ndi vidual, not an artificial being. And it is the
overwhel m ng use of "personal."

MR. KLI NEBERG. Justice G nsburg, we do not
di spute that personal is often, even many, many ti nes,
used to describe an individual and can only be
understood in that context. Indeed,\the Truth in
Lendi ng Act argunent that the Governnment made in its
reply brief is a perfect exanple. The word "personal”

there is -- is nentioned al ongsi de "personal ," "famly,"
and "househol d."
And, indeed, even in that very sane

statutory definition of "consuner," the word is referred
to as "a natural person.”™ So, in that context, it would
be absurd or inappropriate to -- to borrow the concept
of the definition of "person."

All we're saying is when it is not absurd,

when it is not -- does not do violence to the statute,
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under those circunstances, it nmakes perfect sense to
borrow the definition that Congress provided.

JUSTI CE SOTOVAYOR: \What would be simlar to
medi cal files and such, under Exenption 6, that uses the
same phrase, "unwanted invasion on personal privacy"?

So what woul d your reading do to Exenption 6, and how
woul d we create or even make sense of Exenption 67

MR. KLI NEBERG ~ Your Honor, we don't believe
our readi ng does any -- any danage to this Court's
jurisprudence in Exenption 6, and the -- and the sinple
reason is that while the words "personal privacy"” in
Exenption 6 do nmean -- and we agree with the Attorney
General Clark in this -- do nean that -- that -- the
sane thing as it means in Exenption f(C), but because --
precisely for the reason you said, Justice Sotomayor --
t he personnel and nedical and simlar files limts the
i kely scope of that privacy interest to individual,
natural -- natural persons. And that's sinply not
because of the words "personal privacy," but because of
t he conpany that those words keep in that -- in that
particul ar exenpti on.

JUSTI CE SOTOVAYOR: Why? | nean, if you're

sayi ng that personal privacy has sone overlap with

i ndi vi dual privacy -- obviously, it has to if you're
going to give neaning to personal privacy -- don't we
38
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have to give nmeaning to "and simlar files"? And so
what woul d those be?

MR. KLI NEBERG. Well, Your Honor, as this
Court said in the Washi ngton Post case, the
understanding of "simlar files" is defined by the two
benchmarks that are expressly provided, right?

Personnel and nedical. So the kinds of files are
limted to the sorts of files in which individual
information is likely to be contained. |In that case, it
was a passport file.

Agai n, our -- our argunment is sinply that
it's that part of Exenption 6 that does the limting
work in terns of its scope. The words "personal
privacy" mean the same thing in Exenﬁtion 6 as -- as
they do in Exenption 7(C).

The -- the other point that I -- | certainly
want to make clear is that our position is that personal
privacy is only the first step in the determ nation
whet her or not a particular docunent is disclosed,
because if the Governnent prevails, there will be no
need even to articulate a public interest in the
di scl osure of potentially harnful documents. |Instead,
they will be automatically avail able to any conpetitor
or | egal adversary.

And all we are asking for and, indeed, al
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t hat Congress provided for is that the privacy interest
be wei ghed against the public interest in disclosure.
And what the -- what the FCC did here was to
categorically exclude corporations fromthe protections
of Exenption 7(C). And -- and all we are saying is that
those interests are legitimate and just need to be
bal anced. And what the governnent's obligations under
these circunstances are is that they need to weigh the
private interests in -- in the docunents agai nst the
articulated public interest in disclosure. And that
i nterest, of course, has to do with what the governnment
Is up to. What do these docunents tell us about what
t he governnment is doing?

And if, as the amci on fhe Government ' s
si de suggests, there are lots of public -- |ots of
public value and public interest in the disclosure, then
t hat balance is nore likely to be weighed in favor of
di sclosure. And all we are asking for, though, is that
t hat bal ance take place. And what's happened here is
that -- is, as | said; it's a categorical exclusion that
sinmply is inconsistent with the terns that Congress laid
out in exemption 7(C).

Congress did not intend for FOA to be a
tool for an organization's adversaries to obtain access

to harnful or enbarrassing docunents conpiled for |aw
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enf orcenent purposes where such docunents do nothing to
open agency action to public scrutiny. |If the
Governnent has its way in this case, the result will be
what this Court decried in Favish, which was that it
woul d be the failure to protect the privacy of citizens
agai nst the uncontrolled release of information conpiled
t hrough the power of the state.

If there are no further questions, | urge
that the -- that the Third Circuit be affirmed. Thank
you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Yang, you have 6 minutes |eft.

REBUTTAL ARGUMENT OF ANTHONY A. YANG
ON BEHALF OF THE PETIT{ONERS

MR. YANG  Thank you, M. Chief Justice.

AT&T appears to have changed or at | east
nodi fied its position somewhat fromthe position
articul ated at page 14 of its brief. There AT&T
says, "By expressly defining the noun 'person' to
I ncl ude corporations, Congress necessarily defined the
adj ective formof that noun -- 'personal' -- also to
i ncl ude corporations.”

Now, AT&T has given up on the granmmatica
I nperative that guided exclusively the court of appeals’

decision in this case. There's nothing left. AT&T can
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provi de no exanple where the term "personal privacy" has
ever been used to refer to a corporation, nuch |ess a
foreign government or State or |ocal governnment in any
context, whether it be FOA, the |law generally, or even
I N conmon usage.

AT&T can provide no exanple of any problens
t hat have arisen in over 35 years of the governnent's
consi stent adm nistration of this provision. |In fact,
all indications point in sinply one direction. Personal
privacy applies only to individuals. The terns
"personal " and the ternms "privacy" do that alone. And,
t oget her, "personal privacy makes" that clear.

The | egislative history, the decisions of
this Court pointing to the bal ance aﬁplying only to

I ndi vidual s, individual rights. All point in the sane

di rection.

We woul d ask that the Third Circuit be
reversed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel

The case is submtted.
(Wher eupon, at 11:07 a.m, the case in the

above-entitled matter was submtted.)
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