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PROCEEDI NGS

(11: 00 a. m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent

M. Farley.

Kent ucky v. King.

ORAL ARGUMENT OF JOSHUA D. FARLEY

ON BEHALF OF THE PETI TI ONER

MR. FARLEY: M. Chief Justice, and may it

pl ease the Court:

The issue before you today,

of whet her or

not police can inperm ssibly create exigent

ci rcunst ances,

arises fromthe inproper

suppressi on of

reasonably seized evidence after a reasonable

war rant |l ess ent ry.

Suprene Court is inproper for several

of which is that this Court

subj ective intent

warrantless entry is irrelevant.

The test set forth by the Kentucky

reasons, the first

has routinely held that the

of police officers when effecting a

JUSTI CE Gl NSBURG VWhere did the -- where

did the Kentucky Supreme Court -- where did the Kentucky

Supreme Court say that

state of mnd on the part of the police?

it was | ooking to a subjective

MR. FARLEY: Well, the Kentucky Suprene

Court's first prong of their test -- and | believe it's

in our

petition appendi x on page 26 --
Alderson Reporting Company
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Their -- their discussion starts on page 44a and carries
over to 46a. The first question of their test is

whet her or not the officers acted in bad faith in an
attempt to purposefully evade the warrant requirenents.

JUSTI CE GINSBURG: That didn't -- that
didn't apply in this case?

MR. FARLEY: That is correct.

The second prong of the Kentucky Suprene
Court's test is whether or not the actions of the
Respondent in this case or the occupant of the hone
woul d have been foreseeable by the police officers
bef ore they knocked and announced their presence.

Now, the problemwth t he foreseeability
test --

JUSTI CE G NSBURG. But why is -- why is that
subj ective? Why isn't that -- would it be foreseeable
to a reasonable police officer simlarly situated?

MR. FARLEY: Well, Justice G nsburg, it --
it isn't directly a subjective inquiry. However, police
officers are trained to expect and foresee ill egal
activity so that they may carry out the duties of their
job in protecting the citizens. So under a
foreseeability test, a reasonable officer will always
foresee illegal activity in response to his actions, be

it wal king down the street or knocking on your door. A
Alderson Reporting Company
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reasonabl e officer will always foresee illegal

and for that reason, the Kentucky Supreme Court

I's conpl etely unworkabl e.

Sever
courts have adopt

extra exception,

al of the other circuits and t
ed tests that also attenpt to

an unwarranted cl osure of the

ci rcunst ances exception that narrows the use of

exception by pol

ce officers. The test that th

activity,

's test

he | ower
add an
exi gent
t hat

e

Commonweal t h woul d propose is a sinple | awful ness test.

Now,

behaves | awful |y,

under this test, as long as an

t here should be no suppressio

evi dence seized after an otherw se reasonable s

CHI EF JUSTI CE ROBERTS: So, you hav

of ficer

n of

ear ch.

e an

apartnment buil ding where the police know from experience

there's a | ot of

illegal activity, a lot of dru

transactions. Every 2 weeks, they wal k through

knock on every door and wait for evidence of th

destructi on of --

of drugs. Is that all right?

MR. FARLEY: Well, there's -- | wou

yes,

ci rcumst ances.

if there's probable cause as well as exi

CHI EF JUSTI CE ROBERTS: Well, the p

cause, of course,
flushing and the,

t he door.

comes when they hear the, you

you know, hiding or whatever

Alderson Reporting Company
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FARLEY: Well, | would assert that there

are -- there are two separate issues here.

You nust

have probabl e cause separate fromthe existence of

exi gent circunstances. |In this case, there was probable

cause due to the snell of marijuana.

bui | di ng,

sniff, when a strong snell

t he door,

JUSTI CE Gl NSBURG

and t

t hen

it as a matter

routi ne matter.

hey sniff at every door, and

they go through this routine,

They go to the apartnent

when t hey

of marijuana emanates from

but they do

of every 2 weeks, as the Chief said, as

They don't just knock on every door,

but they knock on the doors where they snell

mari j uana,

a

and they do that just as a routine, inall the bui | di ngs

where they suspect there may be drug --

st ashed.

sinpl e | awf ul ness test,

vi ol ated the Fourth Anmendnent

arising,

evi dence.

VR.

drugs being

FARLEY: Justice G nsburg, under a

since the officers have not

prior to the exigency

there woul d be no need to suppress any

That woul d be perfectly fine for the officers

to do that. |t

JUSTI CE SOTOVAYOR: -- to the Chief Justice

when he said --

General's position --

knock at

a door

may not be the nobst --

and | think this was the Sol

and wait to see if they hear
Alderson Reporting Company

icitor

that the police can routinely

a toil et



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

flushing. | -- I've taken it out of this case but --
because | don't know what noi se nmeans. But your answer
woul d be "yes"?

MR. FARLEY: Yes, if -- if probable cause
exi sts, because --

JUSTI CE SCALIA: Well, that's what --

JUSTI CE SOTOVAYOR: Well, why -- why do you
need the probable cause inquiry? Wat does it have to
do with anythi ng?

MR. FARLEY: Well, under the Fourth
Amendnent, for a reasonable warrantl|less search to occur,
a police officer nmust have --

JUSTI CE SOTOVAYOR: Before they can go in --

MR. FARLEY: Yes. The police officer nust
have - -

JUSTI CE SOTOVAYOR: -- because they've just
heard the toilet flushing?

MR. FARLEY: They must have probabl e cause
coupled with exigent circunstances.

CHI EF JUSTICE ROBERTS: [|I'msorry. | think
|'"ve got two different probable causes that's caused --
causi ng ne sone confusion. | understand their
requi rement of probable cause, and that they hear sound
of evidence being destroyed and therefore enter. |Is

that -- or are you tal king about the probable cause to
Alderson Reporting Company
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1 think there's something going on in the first place?
2 MR. FARLEY: There are two separate issues
3 here. They nust have probabl e cause aside from exi gent

4 circunmstances. Then they nust al so have --

5 JUSTI CE KENNEDY: To knock on the door?
6 MR. FARLEY: -- a reasonable belief --
7 JUSTI CE KENNEDY: They nust have probable

8 cause to knock on the door?

9 MR. FARLEY: No, Justice Kennedy.

10 JUSTI CE KENNEDY: No. All right.

11 MR. FARLEY: They can -- just as citizen
12 could --

13 JUSTI CE KENNEDY: Ckay. ‘Take us --

14 MR. FARLEY: ~-- they could knock on the

15 door. However --
16 JUSTI CE KENNEDY: Take us through it -- take
17 us through it chronologically. The policeman is wal king

18 t hrough the hallway. He has no probable cause. He --

19 he --

20 MR. FARLEY: He could knock on the door.
21 JUSTI CE KENNEDY: He snells marijuana --
22 MR. FARLEY: The snmell of --

23 JUSTI CE KENNEDY: -- then he knocks on the

24 door. When did the probable cause arise and when nust

25 It arise?
Alderson Reporting Company
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MR. FARLEY: Well, the snell of marijuana
woul d gi ve probable cause to obtain a search warrant.
Once he knocks on the door and hears noi ses consi stent
with the destruction of physical evidence, then an
exi gency has arised. Now the officer has both probable
cause and an exigent circunmstance. And under the --

JUSTI CE KAGAN: But | don't understand why
the smell of marijuana is necessary. This goes back to
what Justice Sotonmayor was saying, you don't need
probabl e cause to knock on a door. Knocking on a door
Is perfectly lawful. So, if there's just a | awful ness
test, the knock is fine. And then when you hear
whatever it is that you hear that yod think creates
exi gent circunstances, whether it's a toilet flushing o
whet her it's just noise, that, too, gives you the
ability to go right in.

So -- so if it's just lawful ness, you don't
need the marijuana snell even, do you?

MR. FARLEY: Well, | think -- | think we're
confused. In order to enter with exigent circunstances
you nust al so have separate probable cause, and it's
t hat you could have gotten --

JUSTI CE KAGAN: Probabl e cause beyond
t hi nki ng that the evidence --

MR. FARLEY: Beyond the reasonable belief -
Alderson Reporting Company
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10

JUSTI CE KAGAN: -- is being destroyed?

MR. FARLEY: Yes. Correct.

JUSTI CE KAGAN:  Okay.

MR. FARLEY: That is correct.

JUSTICE SCALIA: It mght just be sonebody
going to the toilet, right?

(Laughter.)

MR. FARLEY: It could be. It could be. It
could very well be.

JUSTI CE SCALI A: So, you have to suspect
that the reason the toilet is flushing is sonebody is
trying to get rid of evidence. And in order for that to
be the case, you have to have smel | ed the mar i j uana?

MR. FARLEY: Yes, Justice Scalia, you're
absolutely correct.

CHI EF JUSTI CE ROBERTS: So there's only one
probabl e cause, right?

MR. FARLEY: Yes.

CHI EF JUSTI CE ROBERTS: Okay.

MR. FARLEY: Yes. The exigent circunstances
Is a reasonabl e belief based upon the totality of the
surroundi ng circunstances. Here, given that the
officers had a reasonable belief that they were chasing
a fleeing felon, they had a reasonable belief that this

was the doorway he had entered, then you coupl e that
Alderson Reporting Company
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with the noises that they heard, they testified were
based on their training --

JUSTI CE G NSBURG. My - -

MR. FARLEY: -- and experience --

JUSTI CE Gl NSBURG. May we just go back
over -- you're putting in the fleeing felon, but as far
as | understand fromthis record, it was never shown
that the dealer that the police were follow ng was aware
that he was follow ng and that he was fleeing fromthem
This is the -- it's not part of the question you
present ed, because we granted only on the exigent
ci rcunmstances, but | didn't think that there was -- the
deal er wasn't called, and he wasn't asked did you even
know t hat the police were foll owi ng you?

MR. FARLEY: That -- that's correct, Justice
G nsburg. However -- and we cannot divorce the
officers' chase of this suspect, regardl ess of whether
he knew of their hot pursuit or not, we cannot divorce
those facts fromwhat the officers knew when they
knocked on the door.

CH EF JUSTI CE ROBERTS: Sure, you can.
There's nothing illegal about wal king down the hall and
knocki ng on sonebody's door. And if as a police officer
you say | snmell marijuana, and then you hear the

flushing, then there's probable cause. You don't need
Alderson Reporting Company
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any business about the dealer and the breezeway and all
that at all.

MR. FARLEY: Certainly. Certainly, M.
Chi ef Justice. You' re absolutely correct. | was -- |
was just speaking in ternms of this case, saying that
there were -- there was anpl e evidence that exigent
ci rcunst ances existed here, coupled with the probable
cause.

JUSTI CE G NSBURG:. May | ask a question --

JUSTI CE SOTOVAYOR: And in your view --

JUSTI CE G NSBURG. May | ask a question that
goes back to what you said? You have clarified very
nicely that there has to be probable‘cause to think that
there's sonething wong going on in the -- the
apartnment. And you said that is, at that point when
they -- the marijuana -- a strong snell cones fromthe
door, at that point the police could go and get a
warrant. Then they don't have to, because then they
knock on the door.

We start out with a strong presunption that
t he Fourth Anmendnent requires a warrant, a strong
preference for getting the warrant. So why in this
situation wouldn't the first response of the police
be -- instead of knocking, because once they knock they

alert the people in there: Let's get a warrant; we'l
Alderson Reporting Company
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conme back.

MR. FARLEY: Well, the officers testified
under these circunstances that they believed that they
were in hot pursuit of this felon. So at the tine they
were at the door, they believed he had entered this
apartnment and was aware of their presence and was
destroying evidence of his deal of crack cocaine, so
this is a fluid, evolving --

JUSTI CE SOTOVAYOR: Counsel, how does this
-- how does this holding by us not beconme a sinple
warrantless entry in any drug case? Meaning: Police
knock on the door, suspect doesn't answer it, gets up
and noves to their bedroom Because there's no noise
t hat was described by this police officer. It was
sinmply not answering the door and noving. So if that's
all it takes, any police officer will cone in and say:
In my experience, nost drug deal ers destroy the evidence
when we knock

MR. FARLEY: Wwell --

JUSTI CE SOTOVAYOR: Aren't we just doing
away with Johnson? And aren't we just sinply saying
they can just wal k in whenever they snell marijuana,
whenever they think there's drugs on the other side?
Wy do we even bother giving thema -- a warrant?

MR. FARLEY: Well, | would disagree with
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

you. | think that when determ ni ng whet her an exi gent
circunstance exists, you |ook at the totality of the
circunstances. So -- and there would be a nyriad of
cases in which a court would determ ne that, sinply
based upon the testinony or the noises that were heard,
with no surroundi ng circunstances, that exigent

ci rcunst ances may not have exi sted.

JUSTI CE SCALIA: What if -- what if the
def endants here had not flushed the evidence down but
had answered the door and said "Yes?"?

(Laughter.)

JUSTI CE SCALI A: Wbould the policenmen have
been able to do anything just because t hey had snell ed
mari j uana?

MR. FARLEY: They could have sought a
consensual encounter with the occupant.

JUSTI CE SCALI A: Oh, yes, but they'd say:
Oh, heck, no, you can't conme in --

MR. FARLEY: Well, then --

JUSTI CE SCALI A: -- do you have a warrant?

MR. FARLEY: Then the officers would not
have been able to force entry.

JUSTI CE SCALI A: So basically the -- the
police were taking advantage of the stupidity of the

crimnals; is that right?
Alderson Reporting Company
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MR. FARLEY: Well, | don't know about --

JUSTI CE SCALI A: That's terrible. That' s

not fair, is it?

MR. FARLEY: | don't know that | would
phrase it -- there is no -- there is not a requirenent
to informan occupant of a right to denial. However,

the officers could not have forced their way into the
honme. That would have made this a case |ike Johnson.

JUSTI CE SOTOVAYOR: \What if the officers had
sinply knocked, said "We're going to kick the door in if
you don't open it"?

MR. FARLEY: | believe that's still fine
under a | awful ness test, unless the 6ccupant of the hone
submts to that show of authority and cones to the door
and allows entry. Now, if that --

JUSTI CE SCALI A: Well, after -- after
they've heard the -- the novenent inside or the flushing
or whatever. You can't just kick it in because you've
snelled marijuana. You -- can you do it, because you --
you knock on the door because you snell marijuana,
nobody answers, and you kick the door in?

MR. FARLEY: Well, | believe that the noises
that they heard were consistent with destruction of
physi cal evidence based upon their training and

experi ence.
Alderson Reporting Company
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16

JUSTI CE SCALI A: Yes, but w thout that
noi se. Just --

MR. FARLEY: Then, no. No.

JUSTI CE SCALI A: No, of course not.

MR. FARLEY: No, of course not. They would
have to obtain a warrant at that point. |If the person
cane to the door and denied them consent, they would
have to obtain a warrant. |If the person did not cone to
t he door and made -- no exi gency arose, then the
officers would still have to go and obtain a warrant --

JUSTI CE KENNEDY: But -- this may be a bit

rudi mentary, but can you tell me why isn't the evidence
al ways bei ng destroyed when the narifuana i's being
smoked? Isn't it being burnt up?

(Laughter.)

MR. FARLEY: | -- Justice Kennedy, | -- |
would tend to -- | would tend to agree with you.
However, | know this Court in Johnson stated that the

smel |l of burning opiumwas not the destruction of

evi dence, and the only thing they could have obtai ned
woul d have been the funes or the vapors. | tend to
agree -- disagree with that personally. However, froma
| egal viewpoint, the sinple snell of burning marijuana
IS not --

JUSTI CE KENNEDY: So the distinction is
Alderson Reporting Company
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17

bei ng destroyed as opposed to being consuned?

MR. FARLEY: Correct, that is -- that is
correct.

JUSTICE GINSBURG:. And howis it -- you
mention Johnson.

MR. FARLEY: Yes.

JUSTI CE GINSBURG: And | think the other
side says it was the same thing except it was a hotel
roominstead of an apartnent building. The police
snmell -- in that case, it was -- what was it?

MR. FARLEY: Well, what occurred in Johnson,
| believe, is -- is conpletely different than what
occurred here. \hat occurred in Johnson was the
officers forced their way into the occupant's apartnent
-- the occupant's hotel room and then said: Consider
yoursel f under arrest.

JUSTICE GINSBURG: Didn't they snell
mari j uana or opium or sonethi ng?

MR. FARLEY: Well, they did, and they
knocked on the door, and she cane to the door and
they -- they forced their way in. There was no -- there

was no "let us in," there was no demand for entry, there
was no even ask-for consent to enter. They then said:
Consi der yourself under arrest. They searched, and then

hel d her under arrest based upon the evidence that they
Alderson Reporting Company
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obt ai ned.

JUSTI CE G NSBURG. You | eft out one thing.
| thought they heard ruffling noises before they
attenmpted to get into the apartnent -- into the hotel
room There was sonething about noi ses.

MR. FARLEY: Well, | believe they heard
sounds when they knocked on the door. But she actually
cane to the door, and then the officers forced entry.
Here we don't have that. We have no forced entry.
These are two different circumstances. |In Johnson, an
exi gency did not exist. Here an exigency does exist.

If there are no further questions, 1'd |ike
to reserve the reminder of ny time.

CHI EF JUSTI CE ROBERTS: Thank you, M.

Farl ey.
MR. FARLEY: Thank you.
CH EF JUSTI CE ROBERTS: Ms. O Connel |
ORAL ARGUMENT OF ANN O CONNELL,
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MS. O CONNELL: M. Chief Justice, and may
it please the Court:

If police officers act lawfully in
conducting their investigation, they may respond to any

exigencies that arise. It is up to police officers to
Alderson Reporting Company
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determ ne how they will collect evidence in any given
case as long as they stay within the confines of the
Fourth Amendnment. Although securing a warrant --

JUSTI CE SOTOVAYOR: Could you -- does a
ruling in this case that any |awful conduct by the
police mean that the police knock, sonmebody gets up on
t he other side and wal ks through a cl osed door, and
cl oses a door in the back, and police say, "In ny
experience it's -- it's consistent with the destruction
of property that drug dealers will go into a closed room
to get rid of it" -- is that enough?

M5. O CONNELL: | don't think so, Justice
Sotomayor. | think that in any case --

JUSTI CE SCALI A: \Why -- why not? | nean
people -- you know, when there's a knock on -- on the
door, is the normal human reaction to walk into the
ot her room and shut the door?

MS. O CONNELL: Well, a person m ght not --

JUSTI CE SCALI A: | mean, that's peculiar
behavior, isn't it?

MS. O CONNELL: A person doesn't have to
answer the door. A person mght cone to the door; they
m ght al so ignore whoever is at the door. Both of those
options are fine.

JUSTI CE SCALI A: |Is that a common
Alderson Reporting Company
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experience, that you knock on a door and all you hear is
sonebody wal ki ng out of the room and shutting a door?

MS. O CONNELL: I nmean, | -- | guess that a
person is entitled to do that.

JUSTI CE SCALIA: | don't recall it ever
happening to nme, but nmaybe -- maybe I"'ma likable fellow
and peopl e open the door.

(Laughter.)

M5. O CONNELL: | nean, | think that that --
that's certainly a lawful option that somebody has when
the police officers knock at their door. And,
certainly, in this case --

JUSTI CE SCALI A:  They coul d say "Go away."
They could do a lot of stuff. But walk in the other
room and shut the door?

MS5. O CONNELL: That's --

JUSTI CE SCALI A: Strange.

MS. O CONNELL: | guess sone people m ght do
that if they don't want to give consent to police entry.
| think that in order to go in, based on an exigent
circunstance, the police would have to be able to
articulate to a court that they objectively, reasonably
believed that there was destruction of evidence
occurring inside.

JUSTI CE G NSBURG: And what was that here?
Alderson Reporting Company
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Because it was kind of vague. They heard novenent.
VWhat kind -- what kind of nmovenment? It didn't -- it
said not hing about a toilet flushing --

MS. O CONNELL: Justice G nsburg, it's our
position that the Court should assune that there was an
exigency in this case.

In the Respondent's brief in opposition, he
argued that there was insufficient evidence of exigency.
The Court nonetheless granted cert on the question of
whet her a police-created exigency would be okay under
the Fourth Amendnment. The Solicitor General believes
that the Court should assune there was an exigency, and
If it agrees with Kentucky on the quéstion present ed and
then reverses, it should remand to the Kentucky Suprene
Court for a determ nation of whether an exigency
exi st ed.

The trial court in this case certainly found
t hat the novenent inside of the apartnment was enough for
the officer to reasonably conclude that sonmebody inside
was destroyi ng evidence. The Kentucky Suprene Court
assunmed that that was so in order to reach the question
presented in this case that the Court granted cert on.

JUSTI CE KAGAN:. Ms. O Connell, if | could
ask you about the governnent's proposed standard: You

say that as |long as each step in the police conduct is
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lawful, that's sufficient. And each step would -- the
way the Fourth Anmendnent works, each step -- we're
aski ng, essentially, whether each step is reasonable.
VWhat sonme courts have done, in addition to
that -- and this was not the approach of the court
bel ow -- but what sonme courts have done is to say we
al so ask a nore holistic reasonabl eness question. W
say: |Is the whole process by which the police operated
wth respect to this person reasonable? So, for
exanpl e, we m ght say, you know, was there tine to get a
warrant, or did it look like the police were just --
they preferred not to have to deal with a nagistrate?
So what's wwong with that sort of standard?
In addition to asking whether each step is reasonabl e,
to say, look, is the whole pattern here of what the
police did to cone up with this evidence reasonabl e?
MS. O CONNELL: | think the problemwth
that test, Justice Kagan, is that police officers have
options of how they can conduct searches and sei zures.
Getting a warrant is one way that they could do that.
Getting consent to conduct a search or a seizure is
anot her way. There's no justification in this Court's
precedents for requiring police officers to choose one
of those options over another if both options are

| awf ul .
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In this case, the police officers knocked on
t he door, not sure which apartnment the person that they
were pursuing fled into, in order to determ ne whet her
that was the correct apartnent. There's no reason why
t hey needed to get a warrant before knocking on the door
and seeki ng cooperation of the peopl e inside.

JUSTI CE KENNEDY: Is it your position that
the police can do anything that's lawful, even if the
pur pose of doing so is to create exigent circunstances?

MS. O CONNELL: Yes, | think that under this
Court -- the way that this Court has interpreted Fourth
Amendment warrant exceptions, as long as there is no
viol ation of the Fourth Amendnent, that is okay. The
police officers can rely on any ensui ng exi gency.

JUSTI CE KENNEDY: The -- the question
presented in the blue brief used the word
"inperm ssible,” and we're tal ki ng about "unlawful." |
take it that there is a difference in those -- or no
di fference?

MS. O CONNELL: Well, yes, there is a
difference. | think that that conmes up in Respondent's

argument that if there was an inperm ssible demand for

entry -- for exanple, if the police officer said "I have
a warrant, let me in," even though he didn't, as in
Bunmper v. North Carolina -- that that could still be
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okay under a |l awful ness test as |long as the suspect
reacted by destroying evidence instead of by comng to
t he door, like in Bunmper or Johnson, and goi ng about
with a --

JUSTI CE BREYER: \What are the objections to

adding in the alternative "or in bad faith"?

MS. O CONNELL: Justice Breyer, the
objection to that is sinply that in all cases that are
founded upon probabl e cause that are not progranmmtic
searches that are conducted w thout any individualized
suspicion, this Court has repeatedly rejected prongs of
a Fourth Amendnent test that -- that rely on the
subj ective assessnent --

JUSTI CE BREYER: Objectively? | nmean, what
we're trying to rule out is they -- they hitch -- they
get this bright idea, the police: W'IIl go knock at
every door. You know. So what about that, objectively
determ ned bad faith?

MS. O CONNELL: I'msorry. | don't --

JUSTI CE BREYER: My point is a solely
unl awf ul ness test would allow the police to get into the
habit of just knocking at every door, but if you say
that also it has to survive a bad-faith test, where bad

faith is objectively, not subjectively, determ ned, then

you will rule out the possibility of the police
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hatching -- which I don't know if they would, but
hat chi ng such a pl an.

MS. O CONNELL: | guess that it's not
totally clear what bad faith would mean in this
context --

JUSTI CE BREYER: Well, there are circuits
who have adopted a bad-faith test in the alternative
with other things than the word "unlawful." The Second
Circuit uses only the word "unlawful ," and | thought we

took this case to iron out that discrepancy. And if we
did, 1"d like to know your objection to ironing it out
by taking the Second Circuit test but adding on an
objectively determ ned bad-faith rul e.

MS. O CONNELL: Justice Breyer, | don't -- |
don't know what it means to act in bad faith in a case
like this as a police officer.

JUSTI CE ALITO. Maybe it could nean having
no reason for knocking on the door other than to create
exi gent circunstances.

MS. O CONNELL: Well, Justice Alito, | think
that it would be difficult to determ ne objectively
whet her that was the case. Certainly --

JUSTI CE BREYER: Well, the police say: Oh,
| don't want to get a warrant. It's such a bore. W

have other things to do. | have a great idea; let's
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

26

knock at the door, and then as soon as he starts noving
around, | know what his going to the -- going into the
bat hroom means, and we'll| hear that, and we'll be able
to get in.

MS. O CONNELL: | think that --

JUSTI CE BREYER: Hey, great idea.

Okay? Now suppose that's the record.

MS. O CONNELL: | think that there's already

a significant risk built into the Fourth Amendnent that
police officers, if they knock on the door and they
don't hear sonebody destroying evidence inside, they're
going to have to |l eave and get a warrant. | think
that's enough of a deterrent.

JUSTI CE SCALI A:  You don't know that they're
destroyi ng evidence unl ess you have reason to believe
that there is contraband inside. | mean, the -- the
hypot hetical is an unrealistic one. They knock on the
door, and sonebody noves inside -- that doesn't give
t hem any exigency --

JUSTI CE BREYER: No, no. | nean to add:

And, in fact, there's probabl e cause.

JUSTI CE SCALI A: Ckay. They --

JUSTI CE BREYER: I n addition, he snmelled the
marijuana. | just was trying to stick to the rel evant

poi nts.
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JUSTI CE SCALI A: Well, that's a different

hypot heti cal .

JUSTI CE BREYER: Yes. All right. Add that
to the hypothetical.

JUSTI CE SCALI A: There's a hypothetical in

whi ch they knock on every door under which they snell

mari j uana.

JUSTI CE BREYER: Correct. That's what |
mean, and | don't always spell it out.

JUSTI CE SCALI A: Perfectly okay?

MS. O CONNELL: Right, and | think that
there's -- the Court shouldn't be concerned, and

certainly shouldn't be concerned enodgh to adopt a
bad-faith or a subjective notivation prong to a test
that it creates which is --

JUSTI CE SOTOVAYOR: But what makes that
di fferent than knocking on the door and saying "Open the
door or I'mgoing to kick it in"? You' re saying that's
| awf ul because until the person submts, you're
suggesting there's no coercion in that whatsoever.

M5. O CONNELL: That's true, and, Justice
Sot omayor, to be clear --

JUSTI CE SOTOVAYOR: So why woul dn't that
obj ectively be bad faith if what we find out is that

t hey now have a tactic which is they go through this
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bui l ding, and every time they snmell marijuana, hash, or
-- 1 don't know if crack cocaine snells or not when
they're snoking it -- but whenever they snell sonething,
they just do that.
M5. O CONNELL: | think the -- the fact that

if the person actually does what the police officer says
and answers the door will mean that the evidence woul d
be excluded as a coerced consent search is enough of a
deterrent to that sort of conduct.

JUSTI CE SOTOVAYOR: So there's no bad-faith
measur e what soever in your analysis --

M5. O CONNELL: | don't think it's
necessary.

JUSTI CE SOTOVAYOR: -- and | awfulness is
defi ned by actual physical seizure. So if we have cases
t hat suggest sonething else, a command to submt, your
argunment would be lost, correct?

MS. O CONNELL: I think that's right, if the
person submts to the command.

JUSTI CE SOTOVAYOR: No, no. | --

CHI EF JUSTI CE ROBERTS: Thank you,

Ms. O Connell
Ms. Drake.
ORAL ARGUMENT OF JAMESA J. DRAKE

ON BEHALF OF THE RESPONDENT
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MS. DRAKE: M. Chief Justice, and may it
pl ease the Court:

The odor of burnt marijuana, coupled wth
O ficer Cobb's cursory and equivocal testinony about the
sounds of movenent he couldn't discern exactly and that
his training and experience |led himonly possibly to
concl ude was consistent with the destruction of
evidence, is insufficient to establish exigent
circunst ances.

CHI EF JUSTI CE ROBERTS: Although you're --

JUSTI CE SCALI A: The -- I'msorry.

CHI EF JUSTI CE ROBERTS: You're describing
what you think the evidence was to sdpport exi gency, and
t he suggestion we've heard on the other side is that
that's an issue that can be addressed on remand once we,
according to the other side, correct the State court's
error in that this -- you -- the police cannot create
exi gent circunstances.

Sol -- 1 don't knowthat it's terribly
rel evant what the underlying facts about what they heard
was. That will be relevant depending, or not --
dependi ng on what our opinion says.

MS. DRAKE: It's relevant because it goes to
whet her exigent circunstances existed. And as to the

question of whether a remand woul d be appropriate in
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this case, the question of whether exigent circunstances
existed is logically antecedent in any created exigency
case.

CHI EF JUSTICE ROBERTS: No, it's -- it's not
at all. The court said: | don't care whether exigent
ci rcunmst ances existed; you cannot create exigent
circunstances; so | don't care whether they were or not.

The | egal standard is antecedent to the
application of the facts.

MS. DRAKE: There's no point in delving into
whet her an exigency was created by the police if there
IS no exigency to begin with.

JUSTI CE KENNEDY: Wel |, | -- 1 think the
Court is interested in taking the case on the question
whet her or not the police may create exigent
circunst ances and use those exigent circunstances to
enter. Now, whether or not there were exigent
circunstances here because of the sound is -- is, it
seens to nme, a subsidiary question.

MS. DRAKE: The other problemw th remandi ng
this case for further determnation on this issue is, as
this Court is aware, the procedural posture of this case
I's troubling. The case has al ready been di sm ssed.
There is no potential for further proceedi ngs here.

There is no --
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CHI EF JUSTI CE ROBERTS: Onh, sure, there is.
It was di sm ssed because the State suprene court held
you can't bring this evidence in. |If we say, oh, yes,
you can, then the issue becones |ive again.

MS. DRAKE: That conclusion is dependent on
the notion that an indictnent is nmerged with the
judgnent such that a decision in the Commonwealth's
favor in this case would vacate the decision of the
Kent ucky Supreme Court, which in turn vacates the
under | yi ng suppression order. But there is no authority
for the notion that an indictnent and a judgnment nerge
as a matter of Kentucky law, and so a decision --

CHI EF JUSTI CE ROBERTS: This is the ar gument
you presented to us in the letter, right?

MS. DRAKE: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: And yet, we
nonet hel ess deci ded to have argunent.

MS. DRAKE: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: So maybe it would
be -- it's your case, but maybe it would be best to nove
on to the | egal issue.

MS. DRAKE: If we nove to the question of
whet her the police have created exigent circunstances,
it's inportant that we're all operating on the sane

understanding, the facts in this case. This case does
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not involve a sinple knock at the door, and -- and the
distinction is inportant. 1In this case, at 9:50 p.m,
the officers banged on the door as |oudly as they coul d.

JUSTI CE SOTOVAYOR: Did the trial court make
those findings? | know that you said it in your brief,
and | thought | read the trial court record. | know
t hey knocked | oudly.

MS. DRAKE: Yes.

JUSTI CE SOTOVAYOR: But what else did they
do?

M5. DRAKE: Yes. And this is |located at the
appendi x to the petition in the bottom of page 3a
carrying on to 4a. The trial court found: Detective
Maynard, who was acconpanying O ficer Cobb in the
breezeway attenpting to | ocate and arrest the suspect in
gquestion, banged on the door of the apartnent on the
back | eft of the breezeway, identifying thenselves as
police officers and demandi ng that the door be opened by
persons i nside.

O ficer Cobb testified at the suppression
hearing -- and this is at page 22 of the joint appendi x:
Detective Maynard made contact with the door, announced
our presence, banged on the door as |oud as we could,
announced "Police, police, police."

This is not the case where --
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CHI EF JUSTI CE ROBERTS: \Where's -- no "QOpen
up." | thought you said earlier they said "Open up."

M5. DRAKE: Yes. Then Officer Cobb |ater
goes on to explain -- and this is on page 24 of the
joint appendi x: Detective Maynard with Sergeant
Si mmons, we explained to them-- referring to the
occupants of the apartnent -- we were going to make
entry inside the apartnent.

CH EF JUSTI CE ROBERTS: Is that after --
after the exigent circunstances or the all eged exigent
circunstances were presented? And that's after they
heard what they thought -- and I know you di sagree --
was the destruction of evidence.

M5. DRAKE: [It's -- it's unclear fromthe
trial court's factual finding what the order of events
was. The trial court found: Banged on the door of the

apartnment, identified thenselves as police officers,

and --
JUSTI CE SCALI A:  Loudly. Is any of that
unlawful ? 1Is -- is knocking |oudly on the door
unl awf ul ?
MS5. DRAKE: [It's unreasonabl e conduct.
JUSTICE SCALIA: Is it -- is it unlawful ?
Is -- is saying "Open up, police" -- is that unlawful?
MS. DRAKE: Well, it's certainly not
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unlawful in the sense that it violates any provision of
t he penal code. But this is a Fourth Amendnent case, so
the question is whether it's reasonable.

JUSTI CE SCALI A: M. Drake, the problem]
have is there are a |l ot of constraints on -- on |aw
enf orcenent, and the one thing that -- that it has going
for it is that crimnals are stupid.

(Laughter.)

JUSTI CE SCALI A: And we had a case sone

years ago in which the i ssue was whet her the Washi ngt on

police could enter buses arriving from-- fromthe south
and -- and randomy ask passengers, do you mnd if we
| ook in your luggage? And the -- the -- the mules who

were carrying marijuana were stupid enough to say, oh,
of course. Just to show that they had nothing to fear
And an enornous nunber of arrests were -- were effected
i n that fashion.

We didn't say that's not fair because you're
t aki ng advantage of the -- of the ignorance of these --
t hese poor crimnals. W said that's perfectly okay.
And it seens to ne the sane thing is going on here.

These peopl e could have answered the door --
there's a policeman knocking on the door; all he's
saying is "Open the door, open the door"” -- and say

"Yes, what do you want?" Say -- you know, blah, bl ah,
Alderson Reporting Company
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bl ah. They say "Well, get a warrant." Shut the door.

They didn't do that. But everything done
was perfectly lawful. It's unfair to the crimnal? |Is
that -- is that the problen? 1 really don't understand
t he problem

MS. DRAKE: | have two responses to Your
Honor's question. The first is that -- and along with
this notion that crimnals are stupid and so that's why
we get all these crimnal cases, there is no difference
bet ween what happened in this case and how an innocent
person woul d respond.

Recall O ficer Cobb's testinony is sinply
that, after bangi ng, he heard nmovenent . Any i nnocent
person at 10:00 at night would have to nove in order --

JUSTICE ALITO. Could | ask you this? It
mght -- it mght make a difference to ne whether the
police demanded entry prior to the tinme when the all eged
exi gent circunstances arose. And the only testinony on
this point that | amaware of is on pages 22 and 23 of
t he appendi x, when police banged on the door as |oud as
t hey could and announced "Police, police, police,” and
t hen Detective Maynard banged on the door and said "This
Is the police.”

Now, is there any -- anything nore in the

record? Any evidence that they -- prior to the tine
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

36

when they heard what they allegedly heard, that they
said "Open the door"?

MS. DRAKE: The portion of the Joint
Appendi x that | quoted to the Court -- we explained to
them we were going to make entry -- appears on page 24.

JUSTI CE ALITO Right.

MS. DRAKE: So, if Your Honor keeps
readi ng --

JUSTICE ALITO. It starts -- it says: W
knew t hat there was possibly something that was going to
be destroyed inside the apartnent. At that point
Detective Maynard -- this is after they heard the
sounds, after they claimto have heard the sounds.

MS. DRAKE: Yes. O ficer Cobb's testinony
suggests that the demand cane after they heard the sound
of nmovenment. The finding by the trial court, however,
Is that this was all happeni ng sinultaneously and in
very qui ck fashion.

JUSTICE ALITO. Is there any -- is there any
evidence of that? Did anybody else testify to what
happened?

MS. DRAKE: No, Your Honor. Officer Cobb's
testinmony was -- was all the Commonweal th offered.

But the chronol ogy of the demand is not

di spositive in this case because the demand itself is
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

37

not dispositive. The demand renoves any doubt that the
of ficers were not seeking a consensual encounter, but
you still have the behavior of banging on the door.

JUSTICE ALITO Well, does it -- does it
turn on how |l oudly they knocked? |f they just knock on
t he door and say "This is the police,” is -- is that --
Is there anything wong with that?

MS. DRAKE: It -- it depends entirely on
whet her a reasonabl e person would interpret that
behavi or as the officer conveying the inpression that
entry was inmm nent and inevitable. And this feeds back
to Justice Scalia' s question, which is, well, what --
what is unreasonabl e about what the officers did here?

JUSTICE ALITO  What was there here to make
a reasonabl e person believe that -- that entry was
i mm nent and inevitable, if -- if all that's done is a
knock on the door and they say "Police, police, police,
this is the police"? Mybe it turns on how | oudly they
spoke or how |l oudly they -- they knocked; is that the
poi nt ?

MS. DRAKE: That is the point. Those are
all relevant criteria because, in every Fourth Amendnent
case, we're considering the totality of the
ci rcumst ances.

CHI EF JUSTI CE ROBERTS: It seens to ne that
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you're trying to change the case. | nean, this is not a
case where they cone in and, in effect, demand entry.

My understanding is that the issue in the case is

whet her or not, after a request for entry, they can then
base probable cause in dispensing with the warrant based
on what they hear from behind the door.

Now, | know you think that they -- whatever
they hear is perfectly innocent; but the issue is
whenever they knock on the door, "Police" or "Can we
cone in" or whatever, and then they hear that, the

activity behind the door, they have reason and can --

can enter.

Now, what you're -- it seens to me what
you're arguing is, well, they did sonething else. They
banged on the door, they yelled "Police"; it wasn't

si nply knocking on the door and seeking entry. And you
may be right, again, on the facts, but it seens to ne
that's for -- for later on.

| want to know what your position is on
whet her they can assune, at |east for ne, they knock and
say "Can we cone in" or knock and say "Police" -- no
demand to get in.

MS. DRAKE: If | understand Your Honor's
gquestion, the officers are engaging in what we would

call a true "knock and talk." They're seeking --
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they're on -- the scenario is such that no one would
doubt they're attenpting a consensual encounter.

Qur position is because that behavior is
reasonable, it is not nade unreasonable by the fact that
evi dence nay be destroyed, and so suppression would not
be the remedy. Well, then, here --

JUSTI CE BREYER: All right. So you agree
that -- that the court below is wong because what they
say, as | read it, is irrespective of how reasonably the
police behave, if it is reasonably foreseeabl e that
their tactic will create exigent circunstances -- and
would think it's reasonably foreseeable, when you knock
on the door very politely and say "The police," that
sonebody m ght shout out "Hide the pot"; all right?

(Laughter.)

JUSTI CE BREYER: That if that's reasonable
foreseeabl e, says the court, then that violates the
Fourth Amendment. But we have the Second Circuit that
says as long as the police behaved unlawfully, it --
lawfully, lTawfully -- it does not violate the Fourth
Amendment; and we have the First Circuit that has sone
ki nd of bad-faith test plus an unreasonabl e or inproper
test; and we have the Fourth and Eighth circuits that
yet have sonme different kind of test.

And one of the things I'd be interested in
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heari ng your view on at some point is just what the
Chi ef Justice said, that assum ng from your point of
view this is a hypothetical case, nonetheless we would
|l i ke your view on which of those tests or sone other
test is the appropriate test and why. That was the
gquestion he started with and Justice Kennedy started
with, and I'd also be interested in your view on that.

MS. DRAKE: The appropriate test is the test
t hat we propose. Under our test, the police act
unr easonably when they convey the inpression to an -- to
a reasonabl e person that entry is inmm nent and
i nevitable. Qur test follows directly fromthe Fourth
Amendnent requirenment that people in their homes deserve
preci si on.

By conveying the inpression that entry is
i mm nent and inevitable, the police are -- and they
don't have judicial authority for doing that -- there --
there's no warrant -- they are engaging in behavior that
woul d confuse an ordinary citizen and make him or her
uncertain about whether the assertion of right to
privacy and security in the home --

JUSTI CE KAGAN: Well, Ms. Drake if that's
the case, in sone way you're agreeing with the
Governnent. You, too, are saying that -- that there's a

| awf ul ness test. You're just disagreeing about what's
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| awf ul .

MS5. DRAKE: And to the extent that "lawful"
I's defined as a synonym for "unreasonable" and to the
extent that there does not need to be a conpleted
ant ecedent Fourth Anmendnment violation, we would agree.
There is area of agreenent between the Commonweal t h and
I, and it is on the issue of this "knock and talk." O
course, police officers need to have the investigative
tool of a knock and talk. There's nothing wong with an
officer attenpting to gain consensual entry. And our
position is that that's not nmade unreasonable by factors
outside the officer's control, no matter how
f oreseeabl e.

JUSTICE ALITO  So what took this outside of
t he category of the ordinary knock and tal k?

MS5. DRAKE: This is not a knock and a --
knock and tal k case; this is a knock and announce case
or a knock and demand case, which is how the trial court
characterized it. And the staff --

JUSTICE ALITO. Well, | don't know about the
| abel s, but what did they -- what did the police do that

went beyond what would be permtted under your

under st andi ng of a pure knock and talk? It's -- it's
the volume of the -- of the knocking?
MS. DRAKE: Yes, it's the -- it's the
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bangi ng, not knocking. It's announcenent --

JUSTI CE ALI TO. Bangi ng, not knocki ng?

MS. DRAKE: Banging, not a soft -- not the
knock that you woul d expect a reasonable person to
engage in, in the ordinary discourse with another
person, or that you woul d expect from an officer
attenpting to gain consensual --

JUSTI CE SCALIA: But | -- you -- you m ght
have consi derabl e support on the Court for the
proposition that if the exigent circunstance is created
by unlawful activity by the police, which would include
conveying the inmpression that they are about to kick the
door in, then -- then you have a di fferent case. But --
but I thought the case we had before us is what if the
police officers are behaving perfectly lawfully and
they're not threatening to kick down the door, and they
snmel l ed the marijuana and then they hear the notion
i nsi de, does that justify their going in?

And that's what | thought we took the case
for, and that's a different question. You're trying to
-- you're trying to make the police officers' actions
unlawful, and I will stipulate that if their actions
were unlawful you have a different case, and probably
t he evidence woul d have to be suppressed, but | didn't

think we were here to decide that, whether they knocked
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too | oud, whether they threatened to kick in the door.
The opinion below says if they created the exigent

ci rcunst ances, whether they did so lawfully or

unl awful ly, they cannot go in. And that's, that's the
| ssue.

MS. DRAKE: \What the officers did in this
case is the functional equivalent of saying "W're going
to kick in the door."™ Now, | wouldn't go that -- that
far, but it -- it's the functional equivalent of a knock
and announce, which is exactly the behavior the police
engage in when they are executing a warrant. And it is
t hat behavi or that conveys the inpression that an
occupant has no authority to keep the officers at arnis
| engt h.

JUSTI CE SCALI A: That wasn't the basis for
t he deci sion bel ow, though. The court below didn't say
t hese police officers were behaving as though they had a
warrant and were about to kick in the door. The opinion
bel ow just said, yes, there were exigent circunstances,
but they were the result of the police knocking on the
door and saying "We're the police."

MS. DRAKE: | don't disagree that the | ower
court did not analyze the problemin this fashion, did
not anal yze the question in this fashion, but it's a

| egal question that calls for an exam nati on of how a
Alderson Reporting Company
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reasonabl e person would interpret the behavior, and
so --

JUSTI CE SOTOVAYOR: But what does that have
to do with the -- the police officers' |awful ness? Now,
| -- I grant you that attenpting -- that there is
sonet hing troubling about the police attenpting to
coerce entry as opposed to requesting entry, but as ny
col | eagues have pointed out, it's not clear fromthis
record which of the two the police did, in a |oud voice
or not.

You're saying just a |loud knock, a scream
"Police," that that would be coercive? That's how I'm
readi ng you.

MS. DRAKE: | --

JUSTI CE SOTOVAYOR: Or -- or are you going
further and trying to say that, as a matter of fact, the
testinony's critically clear that they knocked | oudly,
said "Police," and said "Let us in or we're going to
bust it"?

MS. DRAKE: The factual record is clear.
The -- O ficer Cobb testified he banged as | oud as
possible. This is -- this not the normal knock that an
of ficer engages in when he's seeking consensual --
consent, you know, consent to search, and this is at

10: 00 at night. He's saying we announced "Police,
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police, police!™ -- exclamation point. That -- that's
how it appears in the record. Again --

CHI EF JUSTI CE ROBERTS: So just assune, for
nmy sake, that the police cones to the door. [It's not
10: 00 at night; it's, you know, 6:00 at night. Knocks
quietly on the door and says "We're the police. Can we
tal k?" And then there was the snell of marijuana. And
t hen he hears the sounds that do convey to a reasonable
police officer that evidence is being destroyed. At
that point can they enter without a warrant?

MS. DRAKE: Yes.

CHI EF JUSTI CE ROBERTS: Ckay.

JUSTI CE BREYER: But you said -- just add on
to that. Look, the question presented that they raised:
Which of the five tests currently being used by the U S.
court of appeals is proper? Now, you' ve said sonething
about your view on that, but I'd |like you to say
anything else you'd like to say about that, which of the
five tests, or sonme sixth test if you like, and you tell
me the words that you would |ike us to use when we
answer that question.

MS. DRAKE: | would like this Court to adopt
the test that we have proposed.

JUSTI CE BREYER: \Which is?

MS. DRAKE: Which is that an officer acts
Alderson Reporting Company
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unr easonably when he or she conveys the inpression that
entry into a home is inmm nent and inevitable.

JUSTI CE BREYER: No, no, no. But the test
you're using there, the key word is "unreasonable.”

MS. DRAKE: Yes, Your Honor.

JUSTI CE BREYER: Ckay. And the reason you
choose the word "unreasonabl e" rather than the Second
Circuit's test of "unlawful" is?

MS. DRAKE: Because, frankly, |I'm not sure
what that nmeans, and | think that's becone clear in the
context of this briefing. Does "unlawful" nean the
police have had to violate a portion of the penal code?
Does "unlawful " mean, as the Commonwealth is cont endi ng,
that there has to be a conpl eted Fourth Amendnment
violation --

CHI EF JUSTI CE ROBERTS: You know -- you
don't know what --

MS. DRAKE: -- the seizure went forward.

CHI EF JUSTI CE ROBERTS: You don't know what
"unl awf ul " nmeans, but you know what "unreasonabl e"
means.

MS. DRAKE: Yes. Unreasonable is the
touchstone of every, you know, Fourth Amendnent case,
and so we're saying there does not have to be an

ant ecedent conpl eted Fourth Anendnent violation. The
Alderson Reporting Company
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question is, as is the case in every Fourth Amendnment
case, did the officers act --

JUSTI CE SCALI A: Do you have any doubt that
it's unlawful for a police officer to threaten to burst
into a honme?

MS. DRAKE: No, Your Honor.

JUSTI CE SCALIA: So why do you need
unreasonable? |If, indeed, there -- there was a threat
of imm nent entry -- we're going to bust down the -- if
that was the threat, then it's unlawful, surely.

MS. DRAKE: Yes, and that's why my answer to
Justice Kagan's question was to the extent that
"unl awful " and "unreasonabl e" are syﬁonyns, we woul d
agree.

Now, if the Court is not terribly -- does
not find our test convincing, the next-best test, we
believe, is a foreseeability test.

JUSTI CE GINSBURG. Is your test is sonething
novel ? | mean, Justice Breyer nentioned that there are
some five tests in the different circuits, and the
foreseeability test is the one that the Kentucky Suprene
Court used, but is your -- does your test coincide with
the tests of any other circuits, or is it different?

MS. DRAKE: OQur test is a novel test. It

has not been, to ny know edge, considered by any of the
Alderson Reporting Company
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other circuits.

JUSTI CE BREYER: But your test is -- | nean,
it's not wild. It just says it says "unreasonable" in
t he Fourth Amendment. Probably when they act lawfully,
t hey are acting reasonably and not unreasonably, but it
could be sonmetimes they're not. That's your view?

MS. DRAKE: That's correct, and by the

JUSTI CE BREYER: No test. All right.

MS. DRAKE: -- we're not saying that --
we're essentially saying the police shouldn't act as
t hough they have a warrant when they don't have one,
which is exactly what they did in this case. And that
proposition is not new. In Bunper, this Court made
clear that if the police act as though they have a
war rant when they don't have one, any consent woul d be
coerced.

So reviewing courts are al ready maki ng these
determ nati ons about how | oud was the knock and how
aggressive was the demand, sinply in another context.
And by the other -- on the other hand, police officers
are already receiving the same instruction that they
woul d need in order to apply our rule, which is, don't
act as though you have a warrant. Don't engage in the

functional equivalent of a knock and announce if you do
Alderson Reporting Company
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not have prior judicial authority.

And what

the foreseeability test,

refinement of, is
that's reasonabl e
regardl ess of the
f oreseeabl e.

CHI EF

49

i s appeal ing about our test, unlike

which we believe it's a

it allows for conduct by the police

at its inception to remain reasonable

suspect's response, no matter how

JUSTI CE ROBERTS: \What is -- what is

an exanpl e of conduct that you would consi der

unreasonabl e resulting in suppression of the evidence

t hat woul d not be

unl awf ul ?

MS. DRAKE: Well, it's very hard -- it's

very hard to conceive of where the déylight woul d be --

CHI EF

JUSTI CE ROBERTS: Ri ght.

MS. DRAKE: -- between those terns,

"reasonabl e" and "

doesn't nean violation of a penal

|l ong as it doesn't

suggesting, that t

unl awf ul , '

so | ong as "unl awful "

code provision and so

mean, as the Conmmpnwealth is

here has to be -- that the defendant

woul d have to first denonstrate that the police were

seized in order to be able to convincingly argue that

the search was unr

CHI EF

easonabl e.

JUSTI CE ROBERTS: So you can't --

can't give nme one exanple of sone conduct that's

unr easonabl e under

your test that would not
Alderson Reporting Company
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MS. DRAKE: | can't -- | can't think of one,
Your Honor .

JUSTI CE SCALI A:  The problemis that as
reasonable as the test is, it's not the test that was
used by the court below, and you want us to affirmthe
deci si on below, which sinply said if the exigent
circunstances are -- are the consequence of the police
action, whatever the police action was -- |awful,
reasonabl e, whatever -- the evidence has to be excluded.

How can we affirm that decision as you want
us to do, even -- even applying your test?

MS. DRAKE: Well, the factual record in this
case is fully devel oped, and how a reasonabl e per son
woul d interpret the scenario is a m xed question of |aw
and fact, which -- this Court would review the decision
of the Kentucky Suprenme Court in that regard de novo
anyway. In that regard, it's no different than any
ot her case that makes its way to this Court where this
Court is asked to review the record, mke a
determ nation of how an ordinary person would interpret
the officers' conduct.

It is sinmply unreasonabl e and unl awful for
pur poses of the Fourth Anmendnment for an officer to
convey the inpression that he has the authority of a

warrant when he doesn't have one and when that pronpts,
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as it obviously would, an occupant of a hone to nove,
and then that novenent is used as evidence that exigent
circunmst ances exi st and warrantless search is justified.
If this Court were to, you know, adopt the framework the
Commonweal th is arguing for, the exception to the
war rant requirenent would be the rule.

So we would ask this Court to affirmthe
deci sion of the Kentucky Suprenme Court.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Farley, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF JOSHUA D. FARLEY
ON BEHALF OF THE PETI TI ONER

MR. FARLEY: M tinme is short, so | would
just like to make a few quick points.

| believe M. Chief Justice and Justice
Kennedy were absolutely, absolutely correct. The
question before this Court is: Can |lawful police action
I nperm ssi bly create exigent circunstances? And the
answer to that question is no.

There is never a circunstance in which
| awf ul police behavior under a Fourth Amendnment anal ysis
can inperm ssibly create an exigency. | would point the
Court to Hodari D., which | believe Justice Scalia wote
for the Court, that we should not punish police officers

for attenpted Fourth Amendnent violations or Fourth
Alderson Reporting Company
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Amendnment vi ol ations that do not reach fruition, because
it does not serve the point of the exclusionary rule.

JUSTI CE KAGAN: M. Farley, one of the
points of the Fourth Anendnment is to ensure that when
peopl e search your hone, they have a warrant. And, of
course, there are exceptions to that. But if there is
one place where the warrant requirenment has real force,
it's in the hone.

And | think that the concern here -- and you
have some strong argunents on your side, but the concern
here is that your test is going to enable the police to
penetrate the hone, to search the hone, w thout a
warrant, w thout going to see a nagiétrate, in a very
wi de variety of cases, that all the police really have
to say is: W saw pot, we heard noise. O : W think
there was sonme crimnal activity going on for whatever
reason, and we heard noi se.

How do you prevent that from happeni ng? How
do you prevent your test fromessentially eviscerating
the warrant requirenment in the context of the one place
that the Fourth Anmendment was nobst concerned about ?

MR. FARLEY: Well, Justice Kagan, | woul d
di sagree with you. | don't think that it would. |
bel i eve that what the Commmonwealth is asking for is no

nore or no less than reviewi ng courts have done for
Alderson Reporting Company
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generations. You |look to determ ne whether there was a
Fourth Amendnent viol ation, whether there was an
unl awful entry, whether there was an unl awful seizure,
or whether there was a coercion that then they gained
consent for entry.

If those things occurred, they are clearly
Fourth Amendnment violations. There should be a
suppressi on of the evidence. The exigent
ci rcunmst ances --

JUSTI CE SCALIA: It wouldn't technically be
a Fourth Amendnent violation, would it, if the police
gave the inpression that they had a warrant and were
about to kick in the door? Is that a Fourth Amendment
violation in and of itself?

MR. FARLEY: | don't believe so.

JUSTI CE SCALI A: So your -- the -- the
unl awf ul ness test would not prevent that then?

MR. FARLEY: No, Justice Scalia, it would
not .

JUSTI CE SCALI A: It would not prevent it?

MR. FARLEY: It would not prevent --

JUSTI CE SCALI A: ©Ch, whoa. Maybe we have to
come up with an unreasonable test, then.

MR. FARLEY: Well, | believe, under

Hodari D., if the officers demand entry and there is no
Alderson Reporting Company
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response to that demand, there is no -- been no
conpl etion of the Fourth Amendnent violation. The
of ficers could stand outside the door --

JUSTI CE SCALIA: Oh, it's perfectly okay for
officers to do that? To pretend that they have a
warrant and "Open the door or we'll kick it in" --
that's perfectly okay?

MR. FARLEY: Well, | believe that there are
-- there are large restrictions and prohibitions to
that, that officers are well aware of, because if the
person does answer the door, the officers know, well,
everything is going to be suppressed. O if the
officers do --

JUSTI CE SCALI A: But why? You say that what
t hey' ve done is not unlawful. Why would it be
suppressed?

MR. FARLEY: Well, if they demand entry and
entry is given, that is then a Fourth Amendment
vi ol ati on, because they've denmanded entry w thout a
warrant. And in that case, suppression -- once they
have entry, the evidence would be suppressed.

CHI EF JUSTI CE ROBERTS: But they can't gain
entry by deception. They can't knock on the door and
say "Pizza"; right?

(Laughter.)
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MR. FARLEY: No.

CHI EF JUSTI CE ROBERTS: No, no? Okay.

MR. FARLEY: We would just assert that under
the | awful ness test, we aren't asking for anything nore
or less than this Court has done or other review ng
courts have done for generations, and this is a sinple
Fourth Amendnment anal ysis.

There was no demand in this case. This was
a sinple knock-and-announce case, regardless of the tine
of day. There was no coercion. There was no seizure.
There was no consent given. Officers should not be held
account abl e for unlawful reactions by suspects.

Thank you very nuch.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

You wi Il have noticed that Justice Kennedy
|l eft the bench a few m nutes early. He is going to
Tucson to represent the Court as the Circuit Justice for
the Ninth Circuit at the nenorial service there. He
wll review the tapes and transcripts of the rest of the
argument and fully participate in the decision.

This case is submtted.

(Wher eupon, at 11:58 a.m, the case in the

above-entitled matter was submtted.)

Alderson Reporting Company



Officia - Subject to Final Review

56
A 3974154714 | 47:1151:19 arises3:12 32:17 37:11
ability 9:16 agreeing 40:23 54:11 arisng 6:19 bad 4:3 24:6,18
able 14:13,22 agreement 41.6 | answered14:10 | arm's43:13 24:23 254,15
20:21 26:3 agrees?21:13 34:.22 arose 16:9 35:18 2724
49:21 aert 12:25 answering 13:15 | arrest17:16,24 | bad-faith24:23
above-entitled | Alito25:17,20 answvers 15:21 17:25 32:15 257,13 2714
1:11 55:23 35:1536:6,9,19| 287 arrests 34:16 28:10 39:22
absolutely 10:15 37:4,14 41:14 | antecedent 30:2 | arriving 34:11 banged32:3,16
12:4 51:16,16 41:20 42:2 30:8 41.5 46:25 | articulate 20:22 32:23 33:16
accompanying alleged 33:10 anybody 36:20 asde 83 35:20,22 38:15
32:14 35:17 anyway 50:17 asked11:13 44:21
accountable allegedly 36:1 apartment 5:14 50:19 banging 35:13
55:12 allow24:21 6.6 12:1513:6 | asking 22:3,14 37:342:1,2,3
act 18232515 | dlows 15:1549:4 | 17:9,14 184 52:24 55:4 base 38:5
40:9 47:2 484 | dternative 24:6 21:18 23.2,4 ask-for 17:23 based10:21 11:2
48:11,15,24 257 32:16 33:7,8,17 | assert 6:1 55:3 14:5 15:24
acted4:3 Amendment 6:18| 36:11 assertion 40:20 17:25 20:20
acting 48:5 7:1112:21 19:3 | appealing 49:2 | assessment 335
action50:8,8 21:11 22:2 appeals 45:16 24:13 basically 14:23
51:17 23:12,13 24:12 | APPEARANC... | Assistant 1:15 basis43:15
actions 4:9,24 2693423722 114 1:17,21 bathr oom 26:3
42:21.22 39:18,21 40:13 | appears 36:5 assume 21:5,12 | bedroom13:13
activity 4:21,24 41:5 46:14,23 452 38:20 453 behalf 1:16,19
51,15 38:11 46:25 47:1 48:4 | appendix 3:25 assumed21:21 1:2224,7,11
42:1152:16 50:2351:21,25 32:12,21 335 | assuming 40:2 2:14 3.7 18:19
acts 45:25 52:1,4,21 53:.2 35:20 36:4 attempt 44 55 28:2551:12
actual 28:15 53:7,11,13 54:2 | application30:9 | attempted184 | behave 39:10
add 55 26:20 54:18 55.7 apply 4:6 48:23 51:25 behaved 39:19
273 45:13 amicus 1:19 2.8 | applying 50:11 attempting 32:15 | behaves5:11
adding 24:6 18:19 approach 22:5 39:2 41:10 427 | behaving 42:15
25:12 ample 12:6 appropriate 44:5,6 43:.17
addition 22:4,14 analysis28:11 29:25 40:5,8 Attorney 1:15 behavior 19:20
26:23 51:21 557 area4l:6 authority 15:14 37:3,10 39:3
addressed29:15 | analyze 43:23,24 | argue 49:21 31:1040:17 40:18 43:10,12
adopt 27:13 ANN 1:17 26 argued21:8 43:13 491 44:1 51:21
45:22 51:4 18:18 arguing 38:14 50:24 belief 8:6 9:25
adopted5:5 25:7 | anounce 41:17 51:5 aware 11:8 13:6 10:21,23,24
advantage 14:24 | 43:1048:25 argument 1:12 30:22 35:19 believe 3:24
34:19 announced4:12 225912336 | 5410 15:12,22 17:12
Advocate 1:21 32:22,24 35:21 18:18 23:22 aml1:1332 18:6 26:15
affirm 50:5,10 44:25 28:17,24 31:13 55:22 37:1547:17
51:7 announcement 31:1751:11 49:3 51:15,23
aggressive48.20 | 421 55:20 B 52:24 53:15,24
ago 34:10 answer 7:2 13:12 | arguments 52:10 | back 9:8 11:5 54:8
agree 16:17,22 19:22 45:21 arised 9.5 12:12131 198 | pelieved13:3,5

Alderson Reporting Company



Official - Subject to Final Review

57
20:23 care 30.5,7 33:25 31:23 33:10,11 | common 19:25
believes21:11 Cardina23:25 |change33:1 35:18 37:24 Commonwealth
bench 55:16 carries4:1 characterized 39:1143:3,19 59 36:23 41.6
best 31:20 carry 4:21 41:19 50:7 51:3,18 46:13 49:18
beyond 9:23,25 | carrying 32:13 chase11:17 53.9 51:5 52:24
41:22 34:14 chasing 10:23 citizen8:11 Commonwealt...
bit 16:11 case34 46,10 |Chief3:3,85:13 40:19 317
blah 34:25,25 6:4 71 10:13 5:22 6:10,22 citizens 4:22 completed41:4
351 1251311158 | 7:2010:16,19 |claim36:13 46:14,25
blue 23:16 17:1019:2,513 | 11:21124 clarified12:12 completely 5:3
bore 25:24 20:12 21:6,17 18:14,17,21 clear 25:4 27:22 17:12
bother 13:24 21:22 23:1 28:21 29:1,10 44:8,17,20 completion 54:2
bottom 32:12 25:10,15,22 2912304 3111 | 46:1048:15 conceive 49:13
breezeway 12:1 30:1,3,14,21 31:13,16,19 clearly 53:6 concern 52:9,10
32:15,17 30:22,23 31:8 33:1,937:25 closed 19:7,10 concerned27:12
Breyer 24:5,7,14 | 31:20,25,25 40:2 45.3,12 closes 19:8 27:1352:21
24:20 25.6,14 32:2,2534:2,9 46:16,19 49:8 | closure 5.6 conclude 21:19
25:23 26.6,20 35:10 36:25 49:14,2351:9 | Cobb 32:14,20 297
26:23 27:3,8 37:2338:1,2,3 51:15 54:22 33:.344:21 concluson31:5
39:7,16 45:13 403,23 41:17 552,14 Caobb's 29:4 conduct 19:5
45:24 46:3,6 41:17,18 42:13 | choose 22:23 35:12 36:14,22 21:2522:19,21
47:1948:2,9 42:14,19,23 46:7 cocaine 13.7 289 33:22 494
brief21:7 23:16 43:7 46:23 47:1 | chronologically 28:2. 49:9,24 50:21
325 472 48:13 817 code 34:2 46:12 | conducted24:10
briefing 46:11 50:13,18 54:20 | chronology 49:17 conducting 18:24
bright 24:16 55:8,9,21,22 36:24 coer ce 44.7 confines19:2
bring 31:3 cases14:4 24:8 | Circuit 25:9,12 | coer ced28:8 confuse40:19
building5:146:7 | 28:15359 39:18,2155:17 | 4817 confused9:20
17:9 28:1 52:14 55:18 coer cion 27:20 confusion 7:22
buildings 6:13 category 41:15 | circuits5:4 25:6 534 55:10 consensual
built 26:9 cause5:20,23 39:23 47:20,23 | coercive 44:12 14:16 37:2 39:2
Bumper 23:25 6:3,57:4,8,18 481 coincide 47:22 41:10 427
24:3 48:14 7.23,2583,8 | Circuit's46:8 colleagues44:8 44:23
burning 16:19,23 | 8:18,24 92,6 | circumstance 9.6 | collect 19:1 consent 16:7
burnt 16:14 29:3 9:10,21,23 14:2 20:21 come 13:1,16 17:23 20:19
burst47:4 10:17 11:25 42:1051:20 14:18 16:8 22:21 28:8
buses34:11 12:8,13 24:9 circumstances 10:22 22:16 44:24,24 48:16
business12:1 26:21 38:5 3:1257,21 64 38:2,10,21 53.555:11
bust44:1947:9 | caused7:21 7:19849:14 53:23 consequence
causes7:21 9:2010:20,22 | comes5:23 50.7
C causing 7:22 11:112 127133 | 12:1615:14 consider 17:15
Cz131 cert 21:9,22 14:3,6,718:10 | 23:21454 17:24 49:9
call 38:25 certainly 12:3,3 | 23:925:19 29:9 | coming 24:2 considerable
called11:13 20:10,12 21:17 | 29:18,24 30:1,6 | command 28:16 | 42:9
calls 43:25 25:22 27:13 30:7,16,16,18 | 28:19 consider ed47:25

Alderson Reporting Company



Official - Subject to Final Review

58
considering 24:1127:12 de 50:16 21:20 24:2 31:2
37:23 29:2 30:5,14,22 | deal 13:7 22:12 26:11,15 dispensing 38:5
consistent 9:3 31:2,9324,6 |dealer11:8,13 destruction’5:18 | dispositive 36:25
15:2319:929:7 | 32:1333:16 12:1 9415:2316:19 | 371
congtraints 34:5 36:4,16 39:8,17 | dealers 13:17 19:9 20:23 29:7 | ditinction 16:25
consumed17:1 41:18 42:9 19:10 33:13 32:2
contact 32:22 43:16,23 45:16 | deception54:23 | Detective 32:13 | divorce 11:16,18
contending 46:13 | 45:22 47:15,22 | decide 42:25 32:22 335 doing 13:20 23:9
context 25:5 48:1450:5,15 | decided31:17 35:22 36:12 40:17
46:11 48:20 50:16,18,19 decison31.7,8 | determination door 4:255:17
52:20 51:4,7,8,17,23 31:12 43:16 21:1530:21 5:256:7,9,11
contraband 51:24 555,17 50:6,10,1551:.8 | 50:20 6:2585,8,15
26:16 courts55224,6 | 5520 determinations 8:20,24 9:3,10
control 41:12 48:18 52:25 defendant 49:19 48:19 9:10 11:20,23
convey 40:10 55:6 defendants 14:9 | determine 14:4 12:17,19 135
45:8 50:24 court's3:24 49 | defined28:15 19112332521 | 13:12,1514:10
conveying 37:10 5222:2229:16 | 413 531 15:10,14,20,21
40:15 42:12 33:15 delving 30:10 determined 16:7,9 17:20,20
conveys43:12 crack 137 282 | demand 17:22 24:18,24 25:13 18:7,8 19:7,8
46:1 create 3:11 23:.9 23:22 36:15,24 | determining 14:1 | 19:16,17,22,22
convincing 47:16 | 25:18 29:17 36:25 37:1 38:2 | deterrent 26:13 19:2320:1,2,7
convincingly 30:6,15 39:11 38:2241:18 289 20:11,15232,5
49:21 51:18,22 48:2053:25 developed50:13 | 24:3,17,22
cooper ation 23:6 | created30:2,11 54:1,17 55:8 difference 23:18 25:18 26:1,10
correct 4.7 10:2 31:2342:10 demanded35:17 23:19,21 35:9 26:18 27:6,17
10:4,15 11:15 43:2 54:19 35:16 27:18 28:7 321
124 17:2,3 creates9:13 demanding 32:18 | different 7:21 32:3,16,18,22
2342782817 | 2715 demonstrate 17:1218:10 32:23 33:16,20
29:16 48.7 criminal 35:3,9 49:20 271,17 39:24 34:22,23,24,24
51:16 52:16 denial 15:6 42:13,20,23 35:1,20,22 36:2
counsel 13:9 criminals14:25 | denied16.7 47:20,2350:17 | 37:3,6,17 38:6
51:955:14 34:7,20 35:8 Department 1:18 | difficult 25:21 389,11,15,16
couple 10:25 criteria37:22 dependent 31.5 | directly 4:19 39:1342:13,16
coupled7:19 critically 44:17 | depending 29:21 | 40:12 43:1,8,18,21
12:7 29:3 curiae 1:19 2.8 29:22 disagree 13:25 45:4,6 53:13
course5:23164 18:19 depends 37:8 16:22 33:12 $4:3,6,11,23
16:534:1541:8 | currently 45:15 | described13:14 43:22 52:23 doors 6:12
52:6 cursory 29:4 describing 29:12 | disagreeing doorway 10:25
court 1:1,12 39 deserve 40:13 40:25 doubt 37:1 39:2
3:15,16,20,21 D DESHAUN 1.6 | discern29:5 47:3
14:4 16:18 D 115231331 | destroy 13:17 | discourse425 | Drake 1:212:10
18:22 20:22 36511123 | destroyed7:24 | discrepancy 28:23,24 29:1
21:5,9,12,15 53:25 101 16:1317:1 | 2510 29:23 30:10,20
21:17,20,22 | day55:10 36:11 39:5 45:9 | discussion 4:1 31:5,15,18,22
22:523:11,11 |daylight 49:13 | destroying 137 | dismissed30:23 | 328,11 33:3,14

Alderson Reporting Company



Official - Subject to Final Review

59
33:22,25 34:4 45:10 52:19 existence 6:3 51:11,13 52:3
35:6 36:3,7,14 | entered10:25 evolving 13:8 exists 7.5 14:2 52:22 53:15,18
36:22 37:8,21 135 exactly 29:5 expect 4:20 42:4 53:21,24 54:8
38:2340:8,22 | entirely 37:8 43:1048:13 42:6 54:17 55:1,3
41:2,16,25 42:3 | entitled20:4 examination experience5:14 | fashion34:17
43.6,22 44:14 | entry 3:14,18 43:25 11:4 13:17 36:18 43:23,24
44:20 45:11,22 13:11 14:22 example 22:10 15:2519:9 20:1 | favor 31.8
45:2546:59,18 | 15:1517:22 23:23 49:9,24 29:6 fear 34:15
46:22 47:6,11 18:8,9 20:19 exception 5:6,7,8 | explain 334 feeds 37:11
47:24 48.7,10 23:23 338 51.5 explained33:6 | fellow20.6
49:12,1550:1 35:17 36:5 exceptions 23:12 | 364 felon 10:24 11:6
50:12 37:11,15382,4| 526 extent 41:2,4 134
drug 5:15 6:14 38:16 40:11,15 | exclamation45:1 | 47:12 find 27:24 47:16
13:11,17 19:10 | 41:1044:7,7 excluded28:8 extra 5.6 finding 33:15
drugs5:15,18 46:2 479 53.3 50:9 36:16
6:14 13:23 535,25 54:17 | exclusonary F findings 32.5
due 6:5 54:18,19,21,23 | 522 fact 26:21285 | fine 6:209:12
duties4:21 equivalent 437 | executing43:11 | 3944416 15:12 19:24
D.C1:8,18 43:9 48:25 exigencies18:25 | 90:15 first3:15,24 4:2
equivocal 29:4 | exigency 6:18 | factors 41:11 8112:23 357
E error 29:17 951691811 | facts11:1929:20 |  39:21 49:20
E21311 ESQ1:1517,21 | 181121:6,810| 3093125 five 45:15,19
earlier 33:2 2:3,6,10,13 21:12,1523:14 | 38/ 47:20
early 55:16 essentially 223 | 26:1929:13 | factual 33:15 fled23:3
effect 38:2 48:11 52:19 30:2,11,12 442050:12 | fleeing 10:24
effected 34:16 establish29:8 51:22 fair 15:3 34:18 11:6,9
effecting 317 | evade 4:4 exigent 3:1156 | faith4324:6,18 | fjyid 13:8
Eighth 39:23 events 33:15 5:20 6:4 7:19 24:24254,15 | flushed 14:9
emanates6:3 evidence 3:13 83 9:6,14,20 27:24 flushing 5:24 7:1
enable 52:11 5:12,17 6:20 10:20 11:11 far 11:6 43:9 7:17 9:14 10:11
encounter 14:16 | 7:24 9:4,24 12:6 14:1,6 Farley1:1523 11:25 15:17
312392 10:1212:6 137 | 20:2023:9 2:1335,6,823 | 213
enfor cement 13:17 14:9 25:1929:8,18 | 47,1851961 | following 11:8,9
346 15:2416:12,20 | 29:2430:1,56 | 616741014 | 11:14
engage 42:5 17:25 19:1 30:15,16,17 7:1882,6,9,11 | follows 40:12
43:1148:24 20:23 21:8,20 31:2333:10,10 | 814202291 | force14:2252:7
engages 44:23 22:16 24:2 35:18 39:11 9:19,2510:24 | forced15:7
engaging 38:24 26:11,15 28:7 42:1043:2,19 10:8,14,18,20 17:14,21 18:8,9
40:18 29:8,13 31:3 50:6 51:2,18 11:41512:3 | foresee 4:20,24
enormous 34:16 33:1335:25 53:8 13:2,19,25 51
ensuing 23:14 36:20 39:5 exist 18:11,11 14151921 | foreseeability
ensure 524 42:24 45:9 51:3 151,4,12,22 4:13,23 47:17
enter 7:24 9:20 49:1050:9 51:2 | existed 127 147 | 163516172 | 47:21 49:3
17:23 30:17 53:8 54:21 21:16 29:24 17:6,11,19 186 | for eseeable 4:11
34113812 | eviscerating 30:2,6 18:1516 51:10 |  4:1639:10,12

Alderson Reporting Company



Official - Subject to Final Review

60
39:17 41:13 45,15,1866 | happened35:10 | hotel 17:8,15 20:24 21:18,19
49:7 6:16 11:3,516 | 36:21 184 23:6 26:11,16
forth3:14 12:9,11 17:4,7 | happening 20:6 | human19:16 26:18 32:19
forward 46:18 17:17 182 36:17 52:18 hypothetical 33:8 36:11
found 21:17 20:25 21:4 hard 49:12,13 26:17 272,45 | 42:18
32:1333:16 47:18 hash28:1 40:3 instruction 48:22
founded24:9 give 9:2 20:19 hatching 25:1,2 insufficient 21.8
Fourth6:18 7:10 26:18 49:24 hear 3.3 5:23 ' 29:8
12:21 19:3 given10:2219:1 | 6:257:239:12 |idea24:1625:25 | intent 3:17
21:11 22:2 54:18 55:11 9:1311:2420:1 | 26:6 inter ested 30:14
23:11,13 24:12 | gives9:15 26:3,1138:6,8 | identified33:17 | 39:25 407
26:9 34:2 37:22 | giving 13:24 38:1042:17 identifying 32:17 | interpret 37:9
39:1820,23 | go6:6,9 7:13 heard 7:17 11:1 | ignorance34:19 | 44:1 50:14,20
40:12 41:5 9:16 11:5 1217 | 145 15:17,23 | ignore 19:23 inter preted
46:14,23,25 16:10 19:10 18:3,6 21:1 illegal 4:20,24 23:11
4714845023 | 20:13,2024:16 | 29:14,2033:12 | 91151122 | jnvestigation
51:21,25,25 27:25434,8 35:1336:1,1,12 | imminent 37:11 | 18:24
52:4,21532,7 | goes9:8 12:12 36:13,1552:15 | 37:1640:11,16 | jnvestigative
53:11,1354:2 | 29:23334 52:17 462419 41:8
54:18 55:7 going 81106 | hearing32:21 | impermissible | jnyolve 32:1
framework 51:4 | 12:1415:10 40:1 231722 iron 25:10
Frankfort 1:16 243262212 |hears 93458 |impermissbly | jroning 25:11
1:22 27:18 33:7 34:6 | heck 14:18 3115111822 | jrreevant 3:18
frankly 46:9 34:21365,10 | hdd31617:25 |important 31:24 | jrrespective 39:9
fruition52:1 42:18 437 31:2 55:11 322 issue 3:10 29:15
fully 50:1355:20 | 44:151847:9 | Hey 266 impression37:10 | 30:21 31:4,21
fumes 16:21 52:11,13,16 | Hide 39:14 40:10,1542112 | 34:10383,8
functional 43:7,9 | 54:1255:16 hiding 5:24 43:1246:1 41:7 435
48:25 gotten9:22 hitch 24:15 50:24 53:12 issues 6:2 8:2
further 18:12 Government Hodari 51:23 improper 3:12,15
30:21,24 44:16 | 40:24 53:25 39:22 J
gova' nment's h0|d|ng 1310 |ncq3t|0n 495 J 121 210 2824
G 21:24 holistic 22:7 indude 42:11 JAMESA 1:21
G31 grant 44:5 HOLLIS16 indictment 31:6 2:1028:24
gain 41:10 42.7 granted11:11 home 4:10 15:8 3111 January 1.9
54:22 21:9.22 15:13 40:21 individualized job4:22
gained53:4 great 25:2526:6 | 462475511 | 2410 Johnson 13:21
General 1:15,17 guess 20:3,18 52:5,8,12,12 inevitable 37:11 15:8 16:18 17:5
21:11 25:3 homes40:13 37:16 40:12,16 17:11,13 18:10
General's6:24 Honor 31:15,18 46:2 24:3
generations 53:1 H 367,22 46:5 inform 15:6 joint 32:21 335
55:6 habit 24:22 47:6 50:2 innocent 35:10 36:3
getting 12:22 hall 11:22 Honor's 357 35:1338:8 JOSHUA 1:15
22:20,21 hallway 8:18 38:23 inquiry 4:19 7.8 23,1336
Ginsburg 3:19 hand 48:21 hot 11:18 13:4 indde 15:17 51:11

Alderson Reporting Company



Official - Subject to Final Review

61

judgment 31:7 4616194737 | 61225858 L lot 5:15,15 20:14
3111 47:12,18,19 8:14,20 9:10,12 | |abels 41:21 345

judicial 40:17 482,949814 | 1219241312 ||arge54:9 loud 32:23 35:20
491 49:2350:351:9 | 13181520 || aughter 10.7 431 44:9,11,21

Justice 1:1833 | 51:1515,23 19:6,15 201,11 | 1411 16:15 48:19
38,19 45,15 52:3,22 53:10 24:16 26:1,10 20:8 34:8 39:15 | loudly 32:3,7
4:185:13,22 53:16,18,2022 | 26:1727:6 321 | 54:05 33:19,20 37:5
6:6,16,22,22 54:4,14,22 552 | 375,17 389,20 | |aw31:12 345 37:18,19 44:17
76,7,1316,20 | 55:14,15,17 38:21,2539:12 | 5014 lower 5:4 43:22
85,7,9,10,13 | judtification 41:7,9,15,16 lawful 9:11 19:5 | luggage 34:13
816212397 | 22:22 41:17,17,1823 | 20,10 22:1,25
99,2310:1,3,5 | justified51:3 424439 4411 | 23:8 27:1935:3 _M
10:10,14,16,19 | justify 42:18 4422481925 | g112508 | Medisrate22:12
11:35,15,21 54:23 51:17,21 52:13
12:4,9,10,11 K knocked4:12  ||awfullys:11 | Making48:18
139,20 14:8,12 | Kagan 97,23 11:20 15:10 18:2339:20,20 | M&ljuana6:5,8
14:17,20,23 10:1,3 21:23 17:20187 231 | 4215433 Zi8: 4 6:128:219:1,8
152,9,16 161 | 221840:22 32737519  ||awfulness5:9 9:1810:13
16:4,11,1625 | 523,22 42:25 44:17 6:17 9:11.17 11:2412:16
17.4,7,17182 |Kagan's47:12 | knocking 425 | 1513241 13:22 14:14
18:14,17,21 keep43:13 9:10 11:23 2814 40:25 15:19,20 16:13
19:4,12,14,19 | keeps 367 12:24 235 44:4 55:4 16:2317:18
19:25 20:5,13 Kennedy 85,7,9 24:22 25:18 leave 26:12 26:24 277 28:1
20:17,2521:4 | 810131621 | 27173320  ||ed296 293 34:14
21:23 22:18 8:2316:11,16 34:2338:16 left 182 32:17 42:17 457
23:7,15 24:5,7 16:25 23:7,15 41:24 42:1.2 55:16 matter 1:11 6:10
24:14,20 25:6 30:1340:6 43:20 legal 16:23 30:8 6:11 31:12
25:14,17,20,23 | 51165515 = 1knocks82393 | 31:2143:25 41:12 4416
26:6,14,20,22 | Kentucky 1316 | 455 length 43:14 49:6 55:23
26:2327:1,35 | 122341420 | knock-and-an... ||etter 31-14 Maynard 32:14
278101621 | 320234852 | 559 let's 1205 o505 | 3222335
27:2328:10,14 | 211131420 1 know5:14,23,24 | |ikable 20:6 35:22 36:12
28:2021291 | 319124721 | 721114151 | |ive31:4 mean 19.6,14,19
29:10,11,12 50:16 51.8 154 1618 locate 32:15 20:3,9 24:14
30:4,1331:1,13 | key 464 19152210 | |ocated32:11 25:4,17 26:16
31:16,19 32:4,9 kick 15:10,18,21 24:17 25:1,11 logically 30:2 26:20 279 287
33:1,9,19,23 27:18 42:12,16 25:1526:2,14 || ong 5:10 19:2 38:146:11,13
34:4,9 35:15 431,8185313| 2822919325 | 921:9523:12 47:19 482
366919374 | 46 32:6 33:12 24:1 39:19 49:17,18
37:12,14,25 kind 21:1,2,2 34:25 387,19 49:16.18 Meaning 13:11
307164026 | 392224 41204424 ||ook 142 22:11 | MEANS 722515
40:22 41:14,20 | King16 34 45546:16,17 | 22:1534:13 26:3 46:10,20
42284315 | knewl1l:18,19 46:19,20,23 4514531 46:21
443,15453,12 | 36110 51:4 54:11 looking 3:21 measure 28:11
45:13,24 46:3,6 knock 5:17 6:11 knowledge 47:25 | |ost 28:17 memorial 55:18

Alderson Reporting Company




Official - Subject to Final Review

62
mention 17:5 185 42:6 44:21,23 | opposed17:1 19:15 20:7,18
mentioned47:19 | normal 19:16 45.9,25 47:4 a4:7 23.6 34:22
merge 31:11 44:22 50:23 opposition 21:7 40:13 525
mer ged 31:6 North 23:25 officers 3:17 43 | option20:10 perfectly 6:20
mind 3:22 34:12 | noticed55:15 4:11,205:8 options 19:24 9:11 27:10
minutes51:10 notion 31:6,11 6:17,20 10:23 22:19,24,24 34:20 35.3 38.8
55:16 35:8 11:17,19132 |oral1:1122,59 | 42:15544,7
mixed50:14 novel 47:19,24 14:21 15.7,9 36 18:18 28:24 | permitted41:22
mor ning 3:4 novo 50:16 16:1017:14 order 9:20 10:12 | person 16:6,8
motion42:17 number 34:16 18:8,23,25 20:20 21:21 19:18,21,22
motivation 27:14 20:11 22:18,23 23:3 31:10 20:4 22:9 232
move 31:20,22 9 231,14 26:10 33:15 35:14 2719 28.6,19
35:14 51:1 02131 32:3,183317 | 48:2349:21 35:11,14 37:9
movement 15:17 | Objection24:8 37:2,133824 | ordinary 40:19 37:1540:11
21:1,218295 | 2511 41:8 42:1521 | 41:15425 42:4,6 44:1
35:1336:16 | Objections 24:5 436,1317 444 | 50:20 50:13,20 54:11
51:2 objectively 20:22 | 47:2 48:21 outside 41:12,14 | personally 16:22
moves13:13 24:14,17,24 50:21 51:24 54:3 persons 32:19
26:18 2513212724 | 53:2554:3,5,10 | O'Connell 1:17 | petition 3:25
moving13:15 | 0btain9216:6,8 | 54:111355:111 | 2:61817,1821| 32:12
26:1 16:10 officer's 41:12 19:12,18,21 | Petitioner 1:4,16
mules34:13 obtained16:20 | oh14:17,18 20:3,9,16,18 1:20 24,8,14
myriad 14:3 181 25:2331:1,3 21:4,2322:17 | 3718:2051:12
obviously 51:1 34:1453:22 23:10,20 24:7 | phrase15:5
N occupant 4:10 54:4 24:19 253,14 | physical 9:4
N21131 14:16 156,13 | okay 8:1310:3 25:20 26:5,8 15:24 28:15
narrows 5:7 43.1351'1 10:19 21:10 27:11,21 285 | Pizza54:24
necessary 9.8 | occupants 33:7 2313241267 | 28121822 | place81527,20
28:13 occupant's17:14 | 26:22 27:10 plan 252
need6:197899 | 17:15 34:20 45:12 P please 39 18:22
9:1811:2541:4 | occur 7:11 46:6 54:4,7 P31 20:2
41:8 47:7 48:23 | occurred17:11 55:2 page 22 32541 | plus 39:22
needed 235 17:13,13536 | gnce 93 12:24 321221334 | point 12:15,17
never 11:7 51:20 | occurring 20:24 20:15 54:20 36:5 16:6 24:20
new43:14 odor 29:3 open15:1120;7 | Pages35:19 30:10 35:19
next-best 47:16 | offered36:23 27:17 33:1,2,24 | part 3:2211:10 36:11 37:20,21
nicely 12:13 officer 4:17,23 34:2424 362 | participate55:20 | 40:1,2 45:1,10
night 35:1444:25| 51,10 7:12,14 54:6 passengers 51:22 52:2
455,5 9511:2313:14 opened 32:18 34:12 p0| nted44:8
noise7:2 9:15 23:2325:16 operating 31:24 | peculiar 19:19 51:14 52:4
1313 162 286 294 3214 opinion 29:22 pma] 342 46 12 po“ce 311’17’22
52:15,17 32:20 333 43:2.18 49:17 4:11,17,1958
noises9:3 11:1 35:1236:14,22 | opium 16:19 penetrate 52:12 5:14 6:24 7:12
1451522183 | 37:1041:10 17:18 people 12:25 7:14 11:8,14,23

Alderson Reporting Company



Official - Subject to Final Review

63
12:17,231311 | 36:10 prong 3:24 4:8 R 31 rejected24:11
13:14,16 14:24 | posture 30:22 27:14 raised45:14 relevant 26:24
17:918:23,25 | pot 39:1452:15 | prongs24:11 randomly 34:12 29:20,21,23
19:6,6,8 20:11 | potential 30:24 | proper 45:16 reach21:21521 | 37:22
20:19,21 21:25 | precedents property 19:10 | reacted24:2 rely 23:14 24:12
22:8,11,16,18 22:23 propose5:9 40:9 | reaction19:16 remain 49:5
22:2323:1,8,14 | precison40:14 | proposed21:24 |reactions55:12 | remainder 18:13
23:2324:16,21 | preference 12:.22 | 45:23 read 32:6 39:9 remaining 51:10
24:25 25:16,23 | preferred22:12 | proposition reading 36:8 remand 21:14
26:10 28:6 presence 4:12 42:1048:14 44:13 29:15,25
29:17 30:11,15 13:6 32:23 protecting 4:22 | real 52,7 remanding 30:20
31:2332:18,24 | presented11:11 | provison34:1 really 35:4 52:14 | remedy 39:6
32:24,24 33:17 21:113,22 23:16 | 4917 reason 52 10:11 | removes37:1
33:24 34:11 31:14 33:11 Public1:21 234 25:18 repeatedly 24:11
35:17,20,21,21 | 4514 punish51:24 26:1538:11 represent 55:17
35:21,23 37:6 | presumption pure 41:23 46.6 52:17 request 384
37:17,17,17,18 | 12:20 purpose23:9 reasonable 3:13 | requesting 44:7
38:9,15,21 pretend 54:5 purposefully 4:4 4:17,235:1,12 | requirement
39:10,13,19 prevent 52:18,19 | purposes50:23 7:11 86 9:25 7:23 155 40:13
409,16 41:8,21 | 53:17,20,21 pursuing 23:3 10:21,23,24 51:.6 52:7,20
42:11,15,21 prior 6:18 35:17 | pursuit 11:18 22:3,9,14,16 requirements 4:4
43:10,17,20,21 | 3525491 134 34:3 379,15 requires12:21
44:4,6,9,12,18 | privacy 40:21 putting 11:6 39:4,16 40:11 | requiring 22:23
44:2545:1,1,4 | probable5:20,22 | p.m32:2 42:4 44:1 458 | reserve 18:13
456,9 46:12 6.3,4 7:4,8,18 49:5,5,16 50:4 | respect 22:9
474 48:11,15 7:21,23,25 83 Q 50:9,13 respond 18:24
48:2149:420 | 87,1824 925 | question4:2 reasonableness | 3511
50:7,851:17,21 | 9:10,21,23 11:1012:9,11 22:7 Respondent 1:22
51:2452:11,14 | 10:17 11:25 21:9,1321 22:7 | reasonably 3:13 | 2:114:1028:25
53:11 12:7,13 24:9 23:1529:25 20:22 21:19 Respondent's
policeman 8:17 26:21 385 30:1,14,19 30:9,10,12 485 | 21:7 23:21
34:23 probably 42:23 31:2232:16 reasons 3:15 response 4:24
policemen14:12 | 484 34:3 357 37:12 | REBUTTAL 12:23 49:6 54:1
police-created | problem4:13 38:24 406 2:1251:11 responses 35:6
21:10 22:17 30:20 42:20 43:24,25 | recall 20:5 35:12 | rest 55:19
politely 39:13 34:4 354,5 451421471 | receiving 48:22 | restrictions 54:9
poor 34:20 43:23 50:3 47125014 | record 11:7 26:7 | result 43:20
portion 36:3 procedural 30:22 | 51:17,19 32:6 35:25 44:9 | resulting 49:10
46:12 proceedings questions 18:12 | 44:20 45:2 reverses21:14
position 6:24 30:24 quick 36:18 50:12,19 review50:15,19
21:5 23:7 38:19 | process 22:8 Sl:14 referring 33:6 55:19
39:341:11 programmatic | Quietly 45:6 refinement 49:4 | reviewing 48:18
possibility 24:25 | 249 quoted 36:4 regard 50:16,17 | 52:25555
possible 44:22 prohibitions 54:9 = regardless11:17 | rid 10:12 19:11
possibly 29:6 prompts 50:25 49:6 55:9 right 5:18 8:10

Alderson Reporting Company



Official - Subject to Final Review

64
9:16 10:6,17 39:117,19432 | serve52:2 6:2321:11 stipulate 42:22
14:25156 27:3 | 456 48.3,3 service 55:18 somebody 105 | Strange 20:17
27:1128:18 Scalia7:6 10:5 set 3:14 10:11 19:6 20:2 | street 4:25
31:14 36:6 10:10,14 14:8 | short 51:13 20:10 21:19 srong 6:8 12:16
38:17 397,14 14:12,17,20,23 | shout 39:14 26:11,1839:14 | 12:20,2152:10
40:20 48:9 152,16 16:1,4 | show15:14 34:15 | somebody's stuff 20:14
49:14 54:24 19:14,19,25 shown 11:7 11:23 stupid 34:7,14
risk 26:9 20:5,13,17 shut 19:17 20:15 | soon 26:1 35:8
ROBERTS 33 26:114,2227:15| 351 sorry 3:257:20 | stupidity 14:24
5:13,22 7:20 27:1029:11 shutting 20:2 24:19 29:11 subjective 3:17
10:16,19 11:21 33:19,2334:4,9 | 9de 13:2317:8 | sort 22:1328:9 3:21 4:16,19
18:14,17 28:21 | 4284315473 | 197 29:14,16 | Sotomayor 6:22 24:1327:14
29:10,12 30:4 47:750:351:23 | 52:10 7.7,13,16 99 | subjectively
31:1,13,16,19 53:10,16,18,20 | significant 26:9 12:10 13:9,20 24:24
33:1,937:25 53:2254:4,14 | smilarly 4:17 15:9 19:4,13 submit 28:16
453,12 46:16 | Scalia's37:12 Smmons 33:6 27:16,22,23 submits 15:14
46:19 49:8,14 | scenario 39:1 smple5:9 6:17 28:10,14,20 27:19 28:19
49:23 51:9 50:14 13:1016:23 32:4,9 44:3,15 | submitted55:21
54.22 552,14 | scream44:11 32:1 55:6,9 sought 14:15 55:23
room17:9,15 search5:12 7:11 | amply 13:15,21 | sound 7:23 30:18 | subsidiary 30:19
185 19:10,17 9.2 22:21 288 14:4 15:1024:8 | 36:15 sufficient 22:1
20:2,15 44:24 49:22 35:12 38:16 sounds 18:7 29:5 | suggest 28:16
routine 6:9,11,13 | 51.3 52:5,12 48:20 50.6,22 36:13,1345:8 | suggesting 27:20
routinely 3:16 searched17:24 | smultaneoudy | south34:11 49:19
6:24 sear ches22:19 36:17 speaking 12:5 suggestion 29:14
rudimentary 24:10 situated4:17 spell 27:9 suggests 36:15
16:12 second 4:8 25.8 | Stuation12:23 | spoke 37:19 support 29:13
ruffling 18:3 25:12 39:18 sixth45:19 staff 41:19 42:9
rule 24:15,25 46:7 smell 65,8,12 stand 54:3 supporting 1:20
25:1348:23 securing 19:3 82291,8,18 |dandard?21:24 2:818:20
51:6 52:2 security 40:21 11:24 12:16 22:13 30:8 suppose 26:7
ruling 19:5 see 6:2552:13 13:22 15:20 gart 12:20 suppress6:19
seeking 23.6 16:19,23 17:10 | started40:6,6 suppr essed
S 37:2 38:16,25 17:17 27:6 281 | starts4:1 26:1 42:2454:12,16
S2131 44:23 28:3 457 36:9 54:21
sake 45:4 seized3:135:12 | smelled10:13 | stashed6:15 suppression 3:12
saw52:15 49:21 14131519 | state32229:16 | 5:1131:10
saying 99 125 | sizure 22:21 26:23 42:17 31:2 32:20 395
1321271718 | 28:1546:18 |smells8:21282 | stated16:18 49:10 538
33:24 34:24 53:3 55:10 smoked16:14 | States1:1,12,19 | 54:20
40:24 437,21 | seizures22:19 | smoking 28:3 2:718:19 supreme 1:1,12
44:11,2546:24 | sense 34:1 sniff 6:7,8 stay 19:2 3:15,20,21,23
48:10,11 separate 62,3 | soft 42:3 step21:2522:1,2 | 4852 21:14
says 17:8 286 829:21 solely 24:20 22:3,14 21:20 31:2,9
29:22 36:9 Sergeant 335 | Solicitor 1:17 stick 26:24 47:21 50:16

Alderson Reporting Company



Official - Subject to Final Review

65

51:8 40:5,5,8,8,9,12 | 33:1242:14,19 31:10 vapors 16:21
ure 11:21 23.2 40:25 45:19,23 | threat 47:8,10 understand 7:22 | variety 52:14

31:1 469 46:3,8 47:16,16 | threaten47:4 97117 354 view12:10 40:1
surely 47:10 47:17,18,21,22 | threatened43:1 38:23 40:3,4,7 45:17
surrounding 47:24,24 4829 | threatening understanding 48:6

10:22 14:6 49:2,3,25 50:4 42:16 31:25 383 viewpoint 16:23
survive 24.23 50:4,1152:11 |time 134 18:13 41:23 violate 39:20
suspect 6:14 52:1953:17,23 22:1028.1 unfair 35:3 46:12

10:10 11:17 554 35:17,2551:13 | United1:1,12,19 | violated6:18

13:1224:1 testified11:1 55:9 2:718:19 violates34:1

32:15 13:2 32:20 today 3:10 unlawful 23:17 39:17
suspects 55:12 44:21 toilet 6:25 7:17 25.8,9 33:20,21 | violation 23:13
suspect's 49.6 testify 36:20 9:14 10:6,11 33:23,24 34:1 41:5 46:15,25
suspicion24:11 | testimony 14:5 21:3 42:11,22,23 49:17 53.2,11
synonym41:3 294 35:12,18 | tool 419 46:8,11,13,20 53:14 54:2,19
synonyms 47:13 36:14,23 totality 10:21 47:4,10,13 violations 51:25

testimony's 14:2 37:23 49:11,16,16,25 | 52:1 537
T 44:17 totally 25:4 50:22 53:3,3 voice 44:9

T211 tests 5:5 40:4 touchstone 46:23 | 54:1555:12 | volume 41:24
tactic27:25 45:15,19 47:20 | trained4:20 unlawfully 39:19

39:11 47:23 training 11:2 43:4 W
take81316,16 | Thank 18:14,16 | 15:2429:6 unlawfulness | Wait 5:17 6:25

23:18 28:2151:9 transactions 24:215317 | walk 5:16 13:22
taken7:1 55:13,14 5:16 unrealitic26:17 | 19:16 20:14
takes13:16 they'd 14:17 transcripts 55:19 | unreasonable | Walking 4:25
talk 38:2541:7,9 | thing 16:2017:8 | trial 21:1732:4,6 | 33:2237:13 8:1711:22 20:2

41:1517,23 18:2 34:6,21 32:1333:1516 | 394,22 41:311 | Walks 197

457 things 25:8,25 36:16 41:18 46:4,7,20,22 | want 20:19 25:24
talking 7:25 39:25 536 troubling 30:23 47-8,13 48:3 34:2538:19

2317 think 6:23 7:20 44:6 49:10,22,25 50:5,10
tapes55:19 819:13,19,19 |true27:213825 | 50:2253:23 | Warrant 4492
technically 53:10 | 11:1212:13 | trying 10:12 unreasonably 12:18,21,22,25
tell 16:1245:19 13:2314:117.7 | 24:1526:24 40:10 46:1 485 | 13:2414:20
tend 16:17,17,21 |  19:12,13 20:9 38142:2021 |unwarranted56 | 16:6,8,1019:3
terms 12549115 | 20:20 22:17 44:16 unworkable5:3 | 22:11,20235
terrible 15:2 23:10,21 25:20 | Tucson55:17 use5:7 30:16 23:12,24 25:24
terribly 29:19 26:5,8,12 27:11 | turn 3L:9 37:5 45:20 26:1235:1 385

4r:15 285,12,18 turns 37:18 uses 25:9 40:1843:11,18
test3:1424429| 291330:13 |two627:2182 |U.S4515 45:1048:12,16

4:14,23 5:2,8,9 38:7 39:12 18:10 35:6 44:9 48:24 50:25

5:106:17 9:12 42:25 46:10 Vv 51:6 52:5,7,13

15:13 22:18 50:1 52:9,15,23 U v 1.5 34 23:25 52:2053:12

24:1,12,21,23 thinking 9:24 uncertain 40:20 | vacate 31:8 54:6,20

257,12 27:14 thought 18:3 unclear 33:14 vacates 31.9 warrantless3:14

39:22,23,24 25:9 32:6 332 | underlying 29:20 | vague 21:1 3:187:1113:11

Alderson Reporting Company




Official - Subject to Final Review

66

51:3
Washington 1.8
1:18 34:10
wasn't 11:13,13
38:1543:15
way 15:7 17:14
17:21 22:2,20
22:22 2311
40:23 48:8
50:18
Wednesday 1.9
weeks 5:16 6:10
went 41:22 46:18
well 3.3 12:25
24:16 26.3,3
54.6
were 9:19 15:10
22:2 2317
24:15 31:24
37:2343.7,21
44:18 45.:6
46:24 479
48:10,11
we've 29:14
whatsoever
27:20 2811
whoa53:22
wide 52:14
wild 48:3
word 23:16 25.8
259 46:4,7
words 45:20
works 22:2
wouldn't 12:23
2723438
53:10
wrong 12:14
22:13 37:7 39:8
41:9
wrote51:23

years 34:10
yelled 38:15

0

09-127215 34

1

10:0035:14
44:25 455
11:001:13 3.2
11:5855:22

1219
182:8

2

2516 6:10
201119
2232:21 35:19
2335:19
24334 36:5
26 3:25
282:11

X

x 12,7

Y

3

324
3a32:12

4

451:10
4a32:13
44a41
46a 4.2

5

512:14

6

6:00455

9

9:5032:2

Alderson Reporting Company



