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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next in Case 08-1314, WIlianmson v. Mazda.
M . Buchanan.

ORAL ARGUMENT OF MARTI N N. BUCHANAN
ON BEHALF OF THE PETI TI ONERS

MR. BUCHANAN: M. Chief Justice, and may it
pl ease the Court:

The issue here is whether a common | aw cl ai m
t hat Mazda shoul d have equi pped Ms. WIIlianmson's
seating position with a | ap/shoulder belt is inpliedly
preenpted under the rationale of Geier v. Anmerican
Honda. The claimis not preenpted, Because it is
perfectly consistent with and would not frustrate the
obj ectives of the operative 1989 version of Standard 208
governing Type 2 seatbelts in rear seats.

One point that is clear fromthis Court's
express preenption holding in Geier is that Congress
I ntended common law to play a conplenentary role in
achieving the objectives of the Mdtor Vehicle Safety
Act .

Based on the savings clause, the Court
deci ded that Congress intended to preserve a significant

role for State tort law to operate in conpensating

3
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accident victins and pronoting greater safety in vehicle
design. And, on the issue of inplied obstacle

preenption, the majority also agreed with the dissent
that State common law will not be preenpted unless there
is clear evidence of a conflict with Federal objectives.

JUSTI CE SCALI A Why would -- why woul d the
Federal Governnent do that? | nean, trust juries to
suppl enment whatever -- whatever the Federal rules are,
but not permt State agencies who -- who studied the
matter with experts, to supplenment what the Federa
rul es are?

MR. BUCHANAN: Justice Scalia --

JUSTI CE SCALI A: \Why does that make any
sense, to just say, oh, you know, me\-- we don't want
the State nucking around in this area, but of course
juries can do so? Wiy does that nmke any sense?

MR. BUCHANAN: Justice Scalia, | think the
Court answered the question in Sprietsma when it said
common | aw has an inportant role to play in providing
conpensation to victinms. And therefore the Court found

it rational in Sprietsma to make that distinction; and

ultimately it's a -- it's a judgnment call for Congress
to make.
JUSTICE SCALIA: | don't -- | don't doubt
they made it. |'mjust curious as to why it could
4
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possi bly have been?

MR. BUCHANAN: Well --

JUSTI CE SCALI A: Unless | -- unless |awers
bring suits before -- before juries, maybe.

MR. BUCHANAN: Well, Justice Scalia, I
bel i eve common | aw has an inportant role to play, not
only in conpensating victins but also in providing
manuf acturers with an incentive to devel op safer
vehi cl es, even safer than the Federal m ni mum standards.

CHI EF JUSTI CE ROBERTS: | thought the reason
that the Solicitor General gives for not -- that NHTSA
did not immediately require the type 2 seatbelt is
because the costs woul d have been higher. Is that your
under st andi ng? \

MR. BUCHANAN: M. Chief Justice, for the
ai sl e seating position that we are tal king about in this
case, the reason NHTSA deci ded not to mandate it
I mredi ately was, A, a concern about obstructing the
ai sleway with the shoulder belt; and B, a concern, yes,
about the cost of a possible alternative design.

CHI EF JUSTI CE ROBERTS: How cone allow ng --
or why doesn't allowing the relief you seek under State
| aw i npose those sane costs, contrary to NHTSA's
obj ective in not maki ng those nmandat ory?

MR. BUCHANAN: Well, Your Honor, any tine

5
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NHTSA creates a safety standard it necessarily takes
I nto account costs and benefits and the safety
attributes. So --

CHI EF JUSTI CE ROBERTS: And a State tort
action does not?

MR. BUCHANAN: A State tort action does.
What |'mtrying to -- the point I'"'mtrying to make,

M. Chief Justice, is that if that were sufficient to

preenpt, then any m ni mum standard that NHTSA creates

woul d therefore preenpt State law and it would nullify
t he savi ngs cl ause.

CH EF JUSTI CE ROBERTS: | suppose --
understand the argunent. |'mnot sure it's right,

t hough, in the sense that NHTSA may decide not to nake
particul ar standards mandatory for reasons other than
cost. It may decide it doesn't think the technology is
adequately developed. It may decide that it doesn't
think there are adequate, you know, nechanics prepared
or involved.

But here it's because of the cost, and the
relief you are seeking it seens to ne directly inposes
the costs that NHTSA decided not to require.

MR. BUCHANAN: Well, NHTSA made a deci sion
as of 1989 that the technology -- it obviously had

concerns about the technol ogy and costs. But any type

6
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of -- of consideration of technology and costs is as of
that nmonment in tinme, and the agency specifically

encour aged manufacturers to install Type 2 | ap/shoul der
belts in these types of seating positions. And our

| awsuit is perfectly consistent with the agency's

obj ective of encouraging | ap/shoul der belts in these
seating positions. By 1993 --

CHI EF JUSTI CE ROBERTS: Well, every -- there
is no objective that the government pursues regardless
of cost. | understand that their objective was to
encourage this, but it was clearly not to inpose it,
because it thought at that tinme that the costs were too
great. So to sinply say their objective was to get
these in ignores the other side of tﬁe cost/ benefit
anal ysi s.

MR. BUCHANAN: Well, | think what the agency
did with respect to these seating positions in 1989 is
It, A 1t recognized that there were trenmendous safety
benefits for Type 2 | ap/shoul der belts. And yes, it
found enough countervailing considerations in terns of
cost and feasibility not to mandate that as part of the
Federal m nimmum standard. And so fromthe Federal
Governnment's perspective, for these seating positions,

t he governnment was neutral as between Type 1 and Type 2

bel ts.

7
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Ei t her one of those belts would have
sufficed to satisfy the Federal agency's objectives.
And therefore a State |aw claimthat elimnates
effectively one of those options does not in any way
frustrate the agency's objectives. The governnment has
explained in its brief that its objectives would have
been fully satisfied if all car manufacturers had
install ed Type 2 | ap/shoul der belts i mediately.

JUSTI CE SCALI A: \Why is that different from
Geier? Didn't the autonobile manufacturer in Geier --
wasn't -- weren't the manufacturers simlarly left to
do, choose for thensel ves whether to have one type of
constraint or another?

MR. BUCHANAN: They mere; Justice Scalia,
but the Court's decision in Geier did not turn on the
mere fact that the manufacturers had a choice, and Mazda
is not asserting that claimhere either. The
determ native agency policy at issue in Geier was that
t he agency deliberately sought a variety of different
passive restraint types. It was concerned about a
publ i c backl ash agai nst airbags, and it wanted to
encourage the devel opnment of alternative passive
restraint systens.

JUSTI CE KENNEDY: But you are saying that

once the government gives the manufacturer a choice,

8
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then the jury -- the -- the tort system can second- guess
It; and that is not consistent with a |ikely governnent

intent to allow the manufacturers a choice based on the

techni cal advances to that date.

MR. BUCHANAN: Justice Kennedy, | don't
think that the governnent gave manufacturers a choice.
It gave themtwo different options for conmplying with a
m ni rum standard; but it didn't suggest that foreclosing
one of those options would in any way frustrate its
objectives. It didn't suggest that it thought State --
that there should be sonme --

JUSTI CE KENNEDY: Well, suppose the
gover nment says you have a choice and the State of |owa
passes a | aw and says you don't have\a choice. No
frustration of the governnental purpose there?

MR. BUCHANAN: It depends what the reason
for the choice is, Justice Kennedy.

JUSTI CE KENNEDY: No, there's just -- just
the statutes as | have given themto you. That there --
Is there preenption just on the face of the statute?

MR. BUCHANAN: Not if it's a -- not if it's
just sinply creating a m ninmum standard. There is no
preenpti on.

JUSTI CE GI NSBURG. That's what the statute

calls for, mninmm

9
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MR. BUCHANAN: Yes, that's --

JUSTI CE G NSBURG. That the agency is to set
m ni mum standards. And then | take it that the Court in
Ceier says it wasn't -- it wasn't a m ninum standard,
because if a State deviated fromit, it would detract;
it would be an obstacle to the realization of the
Federal standard.

But here the -- a m nimum standard was
adopted, mninmal standard, and | think the agency is
telling us just the opposite of what it said in Geier;
ri ght?

MR. BUCHANAN: Exactly correct, Justice
G nsberg. In Geier the agency was the entity putting
forward the theory of exenption, thaf this claim by
Ceier that all Honda vehicl es shoul d have been equi pped
with airbags, frustrated its intent to acconplish a
whol e variety or m x of passive restraint devices.

It was a direct conflict with the agency's
obj ectives. Here, the agency is telling us the exact
opposite. It was not trying to further choice or
variety. It was not trying to maintain a diversity of
Type 1 and Type 2 seatbelts in rear seating positions.
Its objective was to obtain the greater safety benefits
of Type 2 seatbelts.

The agency found that Type 2 seatbelts were

10
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nore effective in preventing fatalities and serious
Injuries, that they offered greater overall protection
for children, and, nost fundanmentally, that they
actually increased seatbelt usage in rear seating
positions.

Qur common | aw theory seeks to obtain al
t hose exact sane safety benefits for aisle seating
positions. And we know by 1993, when this vehicle was
manuf actured, at | east one nmmjor manufacturer, GM was
in fact installing Type 2 | ap/shoulder belts in aisle
seating positions. Qur conplaint alleges that it was
perfectly feasible for Mazda to do so in 1993 when it
manuf actured this vehicle, and that it was unreasonable
not to do so, and that's the inportaﬁt - -

JUSTI CE KENNEDY: O course, your theory is,
if | understand your case -- correct me if | amwong --
if GM had installed Type 2, they could have been sued on
the theory that Type 1 was better and there would have
been no preenption.

MR. BUCHANAN: | think that would be a nuch
nore difficult case, Justice Kennedy, but --

JUSTI CE KENNEDY: But under the theory of
your case, that suit could go forward.

MR. BUCHANAN: That's correct.

Theoretically, that suit could nove forward. But the

11
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guestion that the Supremacy Cl ause asks is not whet her
hypot hetically, there m ght be future conflicting jury
verdicts. The question is: Does our claimhere that we
are asserting under California State law conflict with

t he Federal objectives? It does not. The agency has
told us it does not.

There is nothing in the contenporaneous
regul atory history of the Type 2 seatbelt rule that --

CHI EF JUSTI CE ROBERTS: What if the rule
here had anot her provision that said you nust have
Type 1? You can have Type 2 --

MR. BUCHANAN: Cannot ?

CHI EF JUSTI CE ROBERTS: You can have Type 2,
right? But we are not requiring Typé 2, because we
think the costs on manufacturers would be too great. W
may require it in the future, but not now.

Is it the same? |s your position the same?

MR. BUCHANAN: My position would be the
same. There is no preenption there.

CHI EF JUSTI CE ROBERTS: Well, doesn't the --
doesn't the increased costs that are inposed by the tort
liability conflict with NHTSA' s determ nation in ny
hypot hetical that they're not requiring Type 2 because
of the cost?

MR. BUCHANAN:  Your Honor, any tine the

12
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agency considers costs, it is at a particular nonent in
time. It is not necessarily a determ nation that for
all the future, this should never be done and no State
| aw shoul d ever mandate that it be done.

And that's -- what we have here is not only
a determ nation that there were cost issues, but an
affirmati ve encouragenent to manufacturers to do what
our State --

JUSTI CE KENNEDY: Well, then, if the
regul ation conmes out July 1, you say there is a
preenption until mdnight July 1, but as of July 2 there
could be a suit?

MR. BUCHANAN: | think there was never
preenption under this regulation. \

JUSTICE GINSBURG: | think what you are
saying -- the statute says "m ni mal standards” and the
agency says "no obstacle,” and that's it, that if there
Is a preenptive force to the -- to the safety standards,
that it is for the governnent to say that.

MR. BUCHANAN: Correct, Justice G nsburg.
And not only does it say "m ni num standards, " it
explicitly says in the savings clause that nere
conpliance with a notor vehicle safety standard shal
not exenpt the manufacturer fromcomon law liability.

CHI EF JUSTI CE ROBERTS: Well, it said al

13
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those thing in Geier, too, didn't it?

MR. BUCHANAN: It did. But again, the key
di spositive fact in Geier was the agency's desire to
achieve a variety of different passive restraint
devices, and a claimthat the entire Honda fl eet should
have had airbags would directly conflict with that.

That was the dispositive fact in this Court's decision
in Ceier, and that is what is |acking here. And what we
have here is nmuch nore --

JUSTI CE SCALI A:  Your judgnent here doesn't
apply to the entire Mazda fl eet, supposedly, right?
Just to the car that caused harmto the plaintiff?

MR. BUCHANAN: No, that's not correct,
Justice Scalia. It's not a matter of whet her it's the
entire fleet or not. It's a matter of whether the
common |aw claimconflicts with the Federal objective.
And in Geier, it conflicted, because the objective was
variety.

JUSTI CE SCALI A: \What about the next case?
Let's assune a simlar case. |Is that jury bound to cone
out the sanme way as to whether there should have been a
shoul der constraint or not?

MR. BUCHANAN: No, Justice Scalia, and
that's sonmething that the Court in Geier contenplated

and di scussed. The Court in Geier acknow edged that --

14
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JUSTI CE SCALI A: Ceier cane out against you.
Why are you appealing to Geier?

MR. BUCHANAN: It canme out -- | don't -- |
think Geier fully supports us, Justice Scalia. And
certainly on the express preenption issue, the Court
acknow edged the possibility that there could be
conflicting results, inconsistent jury verdicts, which
is always --

JUSTI CE GI NSBURG. Why are we | ooking to
Gei er when you have a statute that says comon | aw
remedi es are safe? | nean, as long as it says that --
maybe it didn't nmake a whole |l ot of sense, but they did
it.

MR. BUCHANAN: | agree mfth you, Justice
G nsburg. But | think Geier also says that. Geier
relies on the savings clause to say that there's a
significant role for common | aw actions to play. And
specifically with regard to the possibility of
i nconsi stent jury verdicts, the Court in Ceier said the
possible -- the possibility of nonuniformty, the
Savings Clause reflects a congressi onal determ nation
that that's a small price to pay for a system where
juries create and enforce safety standards and
si mul taneously provi de conpensation to victinms. So |

think that's sonething the Court considered in Geier.

15
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

| would like to reserve the rest of my tine
for rebuttal, please.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Jay.

ORAL ARGUMENT OF W LLIAM M JAY,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

MR. JAY: M. Chief Justice, and may it
pl ease the Court:

Respondents chose to conply with the Federal
m ni rum safety standard by installing a Type 1 seatbelt,
but the savings clause nakes clear that they are not
exenpted fromthe consequences of that choice under
State common | aw when t hat choice reéults in injury.
They nmust show that, as Ceier nakes clear, that the
State law rul e of decision would pose a conflict with an
articul abl e Federal policy. They haven't shown that
her e.

| would like to go first to the question the
Chi ef Justice asked ny friend M. Buchanan about cost-
benefit analysis and the Federal judgnent that at the
time the inposition of a national uniform Federal
m ni rum st andard of Type 2 seatbelts wasn't warranted at
t hese seating positions.

Sinmply saying that, and | -- sinply saying

16
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that is not enough to establish that the Federal agency
w shed for the adoption of Type 2 seatbelts not to
happen. As M. Buchanan said, every Federal

rul emaker -- certainly every NHTSA safety standard
adoption nust include --

CHI EF JUSTICE ROBERTS: No -- | agree with
you, it doesn't require. It doesn't support the
i nference that they did not want Type 2 seatbelts to
happen, to be used.

It does, in nmy hypothetical view, support
the inference that it didn't want to nmandate Type 2
seat belts because it was worried, as you said in your
brief at page 9, about the cost. And yet its worries
about the cost, it seens to nme, are dverridden by the
position that State tort suits can go on for the absence
of Type 2 seatbelts.

MR. JAY: Well, of course the baseline is
that State tort suits can always go forward. And in
this case, the agency decided not to inpose this
nati onw de mandat e because of the tradeoff between costs

and benefits.

The benefits were significant. Everyone
recogni zes that. Everyone recognizes that Type 2
seatbelts were better for -- better or at |east

equi val ent for all categories of passengers, and | will

17
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

cone back to that. But as far as the inposition of
costs go, NHTSA decided that it was not worth it at that
time for NHTSA to require that. That doesn't nean that
NHTSA wanted to adopt the policy of freeing
manuf acturers of -- of any obligation to incur those
costs, let alone that it wanted -- for exanple, if NHTSA
had t hought that it would harm safety for manufacturers
to spend that noney on Type 2 seatbelts instead of
sonething else, it could have said that.

In Geier, for exanple, the reason that the
agency deliberately sought variety --

JUSTI CE SOTOVAYOR: Well, it did say that
earlier, didn't it?

MR. JAY: |'msorry, Jusfice Sot omayor ?

JUSTI CE SOTOVAYOR: Earlier, it said that
there was difficulties with -- pre-1989, '82 or '84,
that there were difficulties with Type 2 belts and
children's safety. So was this preenpted in '82-'84 and
not preenpted by '897?

MR. JAY: No, Justice Sotomayor. |t was not
preenpted at any tinme. Wat you're --

JUSTI CE SOTOVAYOR: So what do you need for
t he agency to say before Geier cones into effect? For
the | ower courts, what's the mninmumthat |ower courts

m ssed here in not -- in conmng to the conclusion they

18
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did in their application of Ceier?

MR. JAY: The contrast between this case and
Geier is that this case, |like Geier, involves options,
but it does not involve a Federal policy that the

manuf acturer nust remain free to choose anong those

options as it sees fit. In Geier --

JUSTICE ALITO M. Jay -- |I'msorry.

MR. JAY: | was going to say in Geier the
manuf acturer -- the agency concluded that it would

di sserve safety if automatic seatbelts and airbags were
not both on the market. There has been no such
determ nation here either in 1984 or at any other tine.

JUSTICE ALITG Isn't it true that for a
period of 10 years the |ower courts dniforniy hel d t hat
there wasn't any preenption here? And if that's the
case, why didn't the Federal Governnent conme forward at
any point during that tine and say that this is
preenpt ed?

MR. JAY: Two responses, Justice Alito.
First, the question presented here about Type 1 versus
Type 2 seatbelts has only been by deci ded by a couple of
federal courts of appeals, no states courts at | ast
resort.

Second, on the nore general question, why

doesn't NHTSA participate in these cases, NHTSA as a

19
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matter of course does not usually participate in private
party litigation under State common | aw, even when that
litigation mght touch on a State -- the interpretation
of a Federal safety standard. And when the courts asked
for NHTSA' s views, NHTSA generally responds, as this
Court asks for the governnent's views in this case and

t he governnment responded. And | think if the Court were
to |l ook back to the first brief in a string of briefs

t hat the governnent has filed about these issues under
this act, the brief in Wod versus General Mdtors filed
in 1990, you could predict the position that the
governnment would take in this case fromthat brief. The
governnment said in that case that options don't preenpt,
nmerely because they are options. In\nDst cases there

wi Il be no federal policy that presents a conflict.

That case presented the case of the passive
restraint phase-in and there it was the rare
circunstance, as the Court later held in Geier, where
there was frustration of the Federal policy, but that's
because the Federal policy was to encourage variety, not
just for its own sake, but because variety would serve
safety. The roads would be nmeasurably | ess safe if
ai rbags were rushed into service.

By contrast, in this case NHTSA woul d have

been perfectly happy if every manufacturer had installed

20
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Type 2 seatbelts the day after the 1989 rul emaking. So
there was no conflict.

As far as the child safety concern to which
Justice Sotomayor alluded, it is referred to in the 1984
denial of a request to inpose the rule that |ater was
i mposed in 1989. The agency said that it had concerns
about how particular child seats, which at the time were
anchored with a formof tether. And it said that it
t hought the continued use of tethered car seats was
sonething that it chose to encourage rather than
anchoring themw th Type 2 seats.

The agency did not speak at all to whether
Type 2 versus Type 1 was better for child safety and the
agency then answered that in the 198é rul emaki ng. So
for adults Type 2 seatbelts are safer and they encourage
seat belt use because they are nore popular. For
i nfants, the agency specifically asked whet her Type 2
seatbelts could be as efficacious as Type 1 seatbelts in
hol ding an infant car seat in place. It concluded that
they could. That's set out at page 25 of our brief.
And for toddlers, children who are too small to sit in a
Type 2 seatbelt w thout assistance, the agency
recommended booster seats. And if there was no booster
seat the agency recommended that they not use the

shoul der belt. Not that they detached the shoul der

21
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belt. The agency indeed specifically rejected the idea
t hat the shoul der belt should be renoved at page 47990
of the notice of proposed rul emaki ng.

JUSTICE ALITO. If the child were injured by
a Type 2 belt, would a suit based on that be preenpted?

MR. JAY: If the child were injured by the
Type 2 belt and the suit would be on the theory that a
Type 1 belt should have been installed?

JUSTI CE ALITO  Yes.

MR. JAY: At the time, no, that |awsuit
woul d not have been preenpted. M. Buchanan said that
that woul d be harder case and | think he said that
because the agency was specifically encouraging Type 2
seatbelts, and in this case Respondeﬁts can't show
anyt hi ng suggesting that the agency was encouragi ng Type
1 seatbelts. So it m ght be a harder case for that
reason, but at that tine there were two ways of
conplying with the Federal m nimum standard and the
savi ngs cl ause provides that sinply conplying with the
Federal standard does not preenpt the operation of State
common | aw.

So we discussed the child safety, the
alleged child safety rationale. | want to say a word
about the idea that aisle seats were unsafe for the

install ati on of these seatbelts. As M. Buchanan
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menti oned, the agency specifically encouraged the
installation of those seats where it was feasible. It
was found to be feasible in 1991 by General Mbtors,
which installed them But another word about that,
because Respondents have suggested that the chief
counsel of NHTSA has said in 1994 in a letter sonething
favorable to their position, and that letter is
reproduced in the appendix to the Petitioner's reply
brief.

| urge the Court to ook at the entire
|l etter and not the sentence that was excerpted several
times in Respondents' brief. Because what the agency
said was that, in response to soneone who conpl ai ned
t hat manufacturers were installing Type 2 seatbelts and
t hey said, the conplainant said that nakes these
m ni vans unsaf e because people will be trapped in the
back seat. The agency said it disagreed, that people
coul d go under the safety belt, that they could detach
the safety belt, that the safety benefits of a Type 2
seat belt outwei ghed any conveni ence concern about access
to or egress fromthe rear seat.

And | think that is perfectly consistent
with the policy NHTSA has taken all along. Type 2
seatbelts are safer, nore effective and to be

encouraged. When NHTSA deci ded not to nmandate that
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based on its understanding at the time of who used
seatbelts, who used seatbelts in the rear center seats
and what the -- how many fatalities and injuries would
be prevented and whether the dollar cost would be
justified by -- by the dollar equivalent of injuries and
fatalities prevented, it wasn't nmaking a preenptive
judgnent that Type 2 seatbelts, therefore, should not be
installed. And for that reason there is no frustration
of anything that NHTSA had in mind in the 1989

rul emaking by allowing this tort suit to proceed as
saved by the Savings Cl ause.

JUSTICE ALITO. |If we adopt your view, would
Gei er apply to any other regul ation?

MR. JAY: | don't think fhat Geier is good
for that day only. | do think, as we said in Geier and
the brief in Wod to which we alluded and so on, that
Geier is the exceptional circunstance. That was, of
course, an exceptionally difficult and unusua
rul emaki ng. The phase-in concern in Geier one can
easily envision being replicated in another safety
standard i ssue where the agency were to conclude that
it's going to inpose a new requirenent, but it does not
want it rushed into service in the entire fleet right
away and so it affirmatively discourages hurried

install ati on. But that's not the case here because the
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agency actually encouraged earlier conpliance.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Garre.

ORAL ARGUMENT OF GREGORY G. GARRE

ON BEHALF OF THE RESPONDENTS

MR. GARRE: Thank you, M. Chief Justice,
and may it please the Court:

In 1984 and again in 1989 the agency
specifically determ ned that the statutory safety and
practicability objectives would be best served by giving
manuf acturers the flexibility to install a lap-only or
| ap/ shoul der seatbelt.

JUSTI CE SOTOVAYOR: Can | ask you a
gquestion? How is this case differenf froma situation
where the agency | ooks at a request for a m ni num
standard, says: Require that a certain |ight be added
to the lights in a car. The agency cones back and says,
you know, there are so many designs of cars; in sone
cars, particularly sedans, the light is an added safety
feature; in vans it may not be because of the size of
vans. And so we are not going to require it. W are
going to |l et manufacturers, depending on what design
their car has, to choose between the two, so that we're
not going to set a m nimum standard for every one

because there are too many different designs.
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Despite that ruling, the manufacturer says it costs
two pennies nore to put this light in a sedan. | know
the agency has said it's safer, but | don't want to do
it. | don't have a van, | don't have any reason except
the two pennies that | don't want to do it. [Is that
case preenpted? Because you were just nmerely given the
option?

MR. GARRE: The typical case where a Federal
notor vehicle safety standard establishes only a
m nimum |ike the standard for braking performance or
roof structure is not going to be preenpted. GCeier says
that and we're not chall enging that.

JUSTI CE SOTOVAYOR: How is this different
fromthe hypothetical where the agenéy said there coul d
be an obstruction with the entry, but manufacturers who
can design it w thout the obstruction should really do
it. Howis this, this case, different than the one
hypot heti cal ?

MR. GARRE: This case is different because
t he agency specifically recognized in 1984 and 1989 t hat
there were serious safety and practicability tradeoffs
bet ween these two different design options and
specifically gave manufacturers the option of installing
one type of seatbelt or the other.

JUSTI CE BREYER: Not hing in the agency that
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| can find says that the agency really wanted a m x of
options. | nean, they said it's up to the manufacturer.
But in Geier which I think all of this could be just
avoi ded.

MR. GARRE: | think --

JUSTI CE BREYER: And the agency would sinply
say, do they want to have this to be a maxi num or just
the mnimum It's so easy to say that, but | haven't
found agencies saying it. | don't know why.

MR. GARRE: W are not here --

JUSTI CE BREYER: We are forced to deal with
the situation we have; and the situation we have in
Geier is filled with indications that they really wanted
a m x because of the unusual circunsfances pr esent
t here.

MR. GARRE: \What the agency --

JUSTI CE BREYER: You have to point to
sonmet hi ng here that shows that.

MR. GARRE: What the agency wanted here was
flexibility. It wanted flexibility because it
recogni zed that there were safety tradeoffs and that the
saf ety and practicability objectives were best served by
| eaving --

JUSTI CE SOTOVAYOR: But wait a m nute. \What

that -- what you are not answering is flexibility to
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ensure that a manufacturer inposes or thinks about
safety and chooses the option that is safest.

MR. GARRE: And --

JUSTI CE SOTOVAYOR: So what's the inducenent
for a manufacturer to put the light into a sedan or to
put a seatbelt 2, when it can, w thout causing an added
safety risk? |If it's preenpted, there is no inducenment.

MR. GARRE: The agency recogni zed here that
Type 1 seatbelts, the lap-only seatbelts, thenselves
posed uni que safety risks. It did so to children. |If
you | ook at the 1984 rul emaking, the agency coul dn't
have been nore clear that we are not going to inpose a
Type 2 mandate for rear seats, because that's going to
be harnful to children.

JUSTICE GINSBURG: M. Garre --

MR. GARRE: The agency preserved that very
status quo in 1989. Petitioners recognize that in note
1 of their brief.

JUSTICE GINSBURG: M. Garre, in -- in Ceier
| think it was Justice Breyer who called attention to
t he agency having infornmed the Court that if tort suits
were to go on, at -- in -- in contradiction to the
governnent's view that there should be both of these --
that the safety standards that were set there, it would

be disturbed. It would be inpeded.
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And the opinion said we assign weight to the
Departnent of Transportation there, to their view that a
tort suit there would stand as an obstacle to the
acconpli shnent of the Federal safety standards. And if
the Court gives weight to what the agency says in Ceier,
shouldn't it equally give weight here when NHTSA is
telling us there is no conflict? It says its rule sets
out what the statute calls for, a m ninmum standard.

MR. GARRE: We don't think the Court should
defer to the agency's position. W don't think the
Court should adopt it. In Geier the Court found that
the regulatory record was clear enough that it didn't
have to rely on the agency position. So we think --

JUSTI CE Gl NSBURG:  But tﬁen the Court --
what was the Court doing in saying that? Ws it -- just
wanted the agency to feel good?

MR. GARRE: Well, | think what it said, and
obvi ously Justice Breyer can correct ne; he wote the
opinion for the Court -- was that it thought the
regul atory record was cl ear enough, but it did
ultimately say that it did agree with the agency,
although it didn't nake a difference to the Court's
opi ni on.

JUSTICE BREYER: It also said -- it did say

as a practical thing, not -- not sone theoretical |egal
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thing. Who is nost |ikely to know what 40, 000 pages of
agency record actually nmean and say? People in the
agency. And the second nost likely is the SG s office,
because they will have to go tell them

MR. GARRE: But if --

JUSTI CE BREYER: So if the governnent
continuously says, this is what the agency neans and the
agency is telling them yes, this is what it nmeans, the
chances are they will cone to a better, correct
conclusion than I will with nmy |aw clerks --

MR. GARRE: And --

JUSTI CE BREYER: -- because | have a lot to
do. Al right.

(Laughter.)

MR. GARRE: O course, from --

JUSTI CE BREYER: That's the practical. |'m
sorry, but that is the practical idea that | think
underlies what was said in Ceier.

MR. GARRE: And fromthe Weth case we know
that the Court isn't always going to agree with the
agency. Here |I think what's different fromGeier is
t hat you have no cont enporaneous interpretation of the
agency. The agency is looking at a cold record going
back 20 years, and it's not taking into account

everything that's in the record.
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JUSTI CE BREYER: No, but it did -- we are
dealing with 1989 primarily.

MR. GARRE: That's right.

JUSTI CE BREYER: And in 1989, | think -- we
are at | east quoted on the other side -- what the agency
said was, well, we see these | ap and shoul der belts are
actually nore effective. Now, we are reluctant to
recommend them for the center seat or aisle seat because
peopl e m ght get caught in the spools. On the other
hand, manufacturers may be able to work out that
problem Therefore, we encourage the manufacturer to
try to figure out a way around it.

And the SG, 1ooking at all that stuff, says,
you see, they didn't mnd if nanufacfurers wer e put
under another |egal obligation to do it, because they'd
have no objection to making the manufacturers do it,
they are just not certain yet.

MR. GARRE: And --

JUSTI CE BREYER: Now that's -- that's how I
read what was said

MR. GARRE: And | think that's what the SG
says and we think that -- that the SGis wong.

We think the agency said in 1989 and it said
in 1984 it could not have been nore clear that they did

not want to mandate the Type 2 belt, the very rule that
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the Petitioners want to mandate through this State | aw
tort action. They didn't want to do it because they
wer e concerned about child safety, they were concerned
about aisle safety, they were concerned about
practicability.

JUSTI CE SOTOVAYOR: But that's always the
case when the agency sets a mnimum By setting a
mninmum it's basically saying we don't want to mandate
mor e.

MR. GARRE: That's --

JUSTI CE SOTOVAYOR: But -- but you are not
di sagreeing that the statute by its term says that a
m ni rum doesn't preenpt State common | aw.

MR. GARRE: The statute éays that and from
Cei er we know that that doesn't resolve the preenption
gquesti on.

JUSTI CE SOTOVAYOR: So I'mstill not sure
why creating an option is any different than the
m ni mum

MR. GARRE: \Where the option is designed to
protect flexibility that serves the statutory safety and
practicability objectives --

JUSTI CE SOTOVAYOR: But the default is
al ways that the manufacturers have an option. A m ninmum

by definition gives manufacturers options.
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MR. GARRE: It's not that. As a practical
matter, that kind of option, |like the m ninmmfor
Federal braking standards is fundanmentally different
than the kind of option is Geier and the kind of option
her e.

JUSTI CE SOTOVAYOR: But you haven't
expl ai ned why.

MR. GARRE: The reason why is because --

JUSTI CE SOTOVAYOR: If the mnimumby its
own definition gives freedomto the manufacturer to
i npose nore if it chooses, or not, why does the option
to tell a manufacturer, pick what you think is safest,
why does that do nore?

MR. GARRE: Because the égency det er mi ned
here that the flexibility was necessary to advance
Federal safety and practicability objectives, and that
that -- those objectives would be frustrated by a Type 2
mandate. And flexibility -- this Court has
recogni zed --

JUSTI CE GINSBURG. But there is no such
statement. | mean there was a statement we don't want
to inpose those costs, but we have the agency in
court -- we have the Solicitor General's office in court
telling us, the statute says mninmum the statute says

the comon law isn't displaced, and we are telling the
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Court that we think this is a situation where it is
m ni mrum and so the common law isn't displ aced.

Shoul dn't we assune that the standard that
t he agency set, that as the agency said is a mninmm
standard unless the agency tells us that it should be
preenptive of tort suits?

MR. GARRE: Not when you have the kind of
uni que standard here. Granted, this is going to be the
rare situation. But if you |ook at, for exanple, take
child safety. The agency couldn't have been clearer in
1984. Look at 49 Federal Register 15241, the final
rule, that it was not going to mandate Type 2 seatbelts
because they found that that would harmchild safety.
The agency specifically carried formérd that rule in
1989 for the rear inboard seats at issue in this case.

Note 1 of Petitioner's reply brief said that
the law is exactly the sane in 1989 as to these seats as
in 1984. It -- hasn't been preenpted in 1984,
notw t hst andi ng what ny friend said here fromthe
governnment today; and if it was preenpted in 1984 it has
to be preenpted in 1989.

The tradeoffs here, we have tal ked about the
| awsuit involving a -- a child who was -- who was
restrai ned by a shoulder belt and harnmed as a -- as a

result of that belt, which is a concern that NHTSA has
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recogni zed t hroughout its history.

Under their position, the manufacturer could
be sued for having a Type 2 belt by the child who was
harmed or by the person in the back row that had
difficulty getting out of the car in the event of an
accident, just as they could be sued under Petitioner's
theory for having a Type 1 belt. This -- the agency
recogni zed, this was a unique situation where there were
serious safety and practicability tradeoffs; they wanted
to give the -- the manufacturers the flexibility to make
this decision, and that flexibility served, the agency
concl uded, the Federal safety and -- and practicability
obj ecti ves.

If you look at this C0urf's deci sion --

JUSTI CE SOTOVAYOR: But |I'm sorry, you stil
haven't responded to ne. Manufacturers are always at
risk for cormon | aw clainms under this statute, because
this statute expressly says they are. Every design
choi ce a manufacturer makes under al nost any situation
where the common law is in effect puts it at risk that a
jury will decide whether it did enough or not, under
cost/ benefit analysis and technol ogy.

So | don't know why when the agency creates
a mnimum by choice or not, it should be inplicitly

preenpted in -- fromthe application of State |aw.
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MR. GARRE: Justice Sotomayor, there are

hundr eds of Federal notor vehicle safety standards, and

| would agree with you for virtually all
you have the rare standards -- and they

the one in Geier and like the one here -

of them except
are rare, like

- where the

agency quite obviously is doing something nuch

different. It's expressly granting opti

ons and it's

maki ng clear in the record that the reason it is doing

that is to serve Federal objectives that

woul d be

frustrated by the inposition of a particular rule.

| think you have to | ook at

st andpoi nt of the manufacturers who are

this fromthe

told that they

can manufacture this car with this design or that

desi gn, and you can go | ook at the Federal Register and

see that the reason the agency is doing
advance safety and practicability object

CHI EF JUSTI CE ROBERTS: How

that is to
i ves.
do you tell --

I n response to Justice Sotomayor, how do you tel

whet her the agency is giving options or

m ni munf?

sinply setting a

MR. GARRE: Well, first you would | ook --

CHI EF JUSTI CE ROBERTS: Because a ni ni num

of course, always gives you options.

MR. GARRE: In a very generalized sense.

But we know from Geier that that doesn't
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preenption question, because the same could have been
said with respect to the rule in Geier.

First you |l ook at the rule, and you are just
not going to find very many rules at all in the
Federal -- in the Code of Federal Regul ations that
provide this kind of express option for equipnent
design. And then second, you go |ook and you -- and you
see what the agency said about that in its final rules
and the comrentary acconpanying the final rules.

And here, if you | ook, not only would you
find that the agency granted this flexibility to serve
Federal safety and practicability objectives, you would
find that it specifically rejected the very rule that
Petitioners want to i npose on State fort | aw, because it
concluded that that rule would be counterproductive from
t he standpoint of safety and practicability. So there
couldn't be --

JUSTI CE G NSBURG. Was that in 1989? |
t hought there was sone advance in the child seats
bet ween the early '80s and ' 89.

MR. GARRE: There was sone question about a
novenment fromtethered to non-tethered, but that only
created the conpatibility issue that the agency
recogni zed in the 1989 rul emaki ng and 1984.

| mean, at the sanme time the agency is

37
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

telling manufacturers: Install your -- manufacture your
car seats so they can be installed with a

Type 1 lap-only belt, and it's telling parents:

Parents, put your children in the rear center seat
because that's going to be the safest seat, which, by
the way, is the seat that is going to have a |l ap-only
belt. And so it's clear --

JUSTI CE GI NSBURG. Was that in 19897

MR. GARRE: That was true at the time of
1989, as well as --

JUSTI CE SOTOVAYOR: But this wasn't the
center seat. This was an aisle seat.

MR. GARRE: It was -- as the plaintiffs
called it in their conplaint, it mas\the m ddl e seat in
the mddle row. It was a center seat in every practical
sense. It just happened to be an aisle seat as well,
because there was a space on the --

JUSTI CE SCALI A: | don't understand that,
and | | ooked for a diagram It tal ked about the center
seat, aisle seat --

MR. GARRE: Unfortunately, the diagranms --

JUSTI CE SCALI A: Do you know what the
term nol ogy is?

MR. GARRE: It's not in the record, Justice

Scal i a.
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JUSTI CE SCALI A: Where is it?

MR. GARRE: You have three rows in the car.
In the front row, you've got the driver's side and the
front row driver on the right-hand side. And then you
have the m ddl e row of seat, and then have you a back
r ow.

The m ddle row seat had a seat on the side,
whi ch was the outboard seat, a seat in the mddle, which
is where the descendent in this case was sitting, and
then it had an aisle next toit. So it was a center
seat --

JUSTI CE SCALI A: The aisle was not between
the two seats?

MR. GARRE: No, it was oﬁ the side of the
vehicle. So it was the center seat in every practical
sense, and therefore provided the sane structural
concerns that NHTSA recogni zed.

JUSTI CE BREYER: They wote: "OF course, in
t hose cases where manufacturers are able to design and
i nstall | ap/shoul der belts at seating positions adjacent
to aisleways without interfering with the aisleway's
pur pose of allow ng access to nore rearward seating
positions, NHTSA encourages the manufacturers to do so."

It doesn't sound |like they are against a

tort suit that would require you to do so, because, in
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principle at least, all of those things should be taken
i nto account.

MR. GARRE: If | could make three points in
response to that.

First, as the | anguage you just read
i ndicates, it didn't require -- they didn't encourage at
all costs. They encouraged where this specific safety
concern coul d be addressed.

Second, there is a world of difference
bet ween sayi ng, we encourage manufacturers to do what's
appropriate when they can practically do so, and a world
In which a jury could have decided the day after --

JUSTI CE BREYER: Those argunments are what |
t hink Justice Sotomayor was sayi ng: \It is a huge
problem for manufacturers. |It's called tort suits in
different places and different juries and different
States. But that is beyond the scope of this case.

If the agency wants to displace those tort
suits often, all they have to do is say that the purpose
I's sonmething like you are saying and that they are
i ntended to be displaced.

MR. GARRE: We know from Geier that the
agency doesn't have to make a formal statenent to
justify its intent.

JUSTI CE BREYER: It doesn't have to. That's
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why | amonly making this coment, rather than in the

formof this question that maybe | don't understand why

they don't. It would make our job sinpler.
MR. GARRE: | think the record -- we
certainly think the record here -- the agency really

coul dn't have been clearer in saying: W don't want the
Type 2 mandate, the |ap/shoul der mandate the Petitioners
are trying to inmpose here. It said it unanbiguously --

JUSTICE GINSBURG: If the governnment doesn't
mean what it says the way you do -- we are being told
here that far from encouraging Type 1, all along, the
governnent says: Yes, Type 2 is a better seatbelt.

MR. GARRE: Well, that's just not true. And
with respect to the governnent, | doﬁ't think that the
regul atory record supports that generalized statenent
that it was Type 2 at all -- at all costs. It was clear
t hat the agency recogni zed --

JUSTI CE G NSBURG: No, they did say that the
reason that we are not making it mandatory is because of
sonme cost benefit analysis. W don't think we should
| mpose that as a m ni num then.

MR. GARRE: And gave the very uni que kind of
option here. The agency identified several costs with
I nposing a Type 2 mandate here. It recognized the

uni que safety concerns present when you are trying to
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stretch a Type 2 belt across the aisle, which is going
to bl ock access, which is a clear safety concern. It
identified the child safety concerns which were the
basis for this very sane option in 1984 and which were
carried forward when the agency preserved the status quo
for the rear inboard seats at issue here. It recognized
ot her safety concerns, including obstructing the
rearward vision of drivers when you install the Type 2
belt in the center seat, because --

JUSTI CE ALITO. By 1989, hadn't the agency
deci ded that the child safety concerns were no | onger
applicabl e?

MR. GARRE: No, and the portion of the
noti ce of proposed rul emaki ng that's\cited refers to the
no positive or negative effects. And that |anguage, it
does not lead to the conclusion that the governnent and
Petitioner suggests, for a few reasons.

First, the agency was referring only to rear
out board seats, not rear inboard seats, the kind of seat
at issue. And that's inportant because NHTSA was
telling parents: Put your children in the rear center
seat, the inboard seat, because that -- that seat also
was the seat that was nost |ikely to have the |lap belt,
which is how NHTSA was telling child seat manufacturers

toinstall their child seats, that you could install
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themwith a |lap belt because it was nore conpatible with
t hat .

Second of all, that, the reference to the no
positive or negative, was a tentative assessnent. |If
you |l ook in the Federal Register where that |anguage
appears -- it's on 53 Federal Register 47988 to 47989 --
t he agency said: This is a tentative assessnent; we
want your comrents on this. Comments cane back and the
agency backed off fromthat and said, we have to exan ne
this nore.

And secondly, that positive -- no positive
or negative statenment -- could only apply when child --
when children were using the boosters which would help
with the Type 2 shoul der belt so the\belt wasn't goi ng
over the neck. But NHTSA knew at that tinme that very
few, less than 1 percent, of parents were actually
putting their kids in the booster seats. This was
20 years ago. This was at a tinme when many children
weren't in any car seats at all, no matter what NHTSA
was sayi ng.

So they recogni zed that they were at real
risk here, that children -- children with a Type 2 belt,
just to be clear -- and NHTSA recogni zed this during the
1989 rul emaking -- that belt is going to pose an obvi ous

safety risk to children, because the shoul der belt that
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is terrific for adults is going to take -- is going to
create uni que chest loads on children. And if the
children is not on a booster, as virtually all were not,
the belt is going to appear too high on the head -- on
the neck or head, which is a safety problem

JUSTI CE SCALI A:  VWhy didn't they prohibit
it, if they were so sure about that? They allowed it,
didn't they?

MR. GARRE: Well, because this -- this was
sonet hing, Justice Scalia, that the agency struggled
with for alnost a decade until it ultimtely adopted the
| atch system which resolved the conpatibility issue of
the lap belt versus the | ap/shoul der belt for installing
the child car seat. | nmean, anyone ﬁho has tried to
install a child car seat with a Type 2 belt, the
| ap/ shoul der belt, knows how difficult it was. And the
agency went back and forth on this and ultimtely went
in a conpletely different direction in 1999 and
installed the lap system

And anot her thing that happened is over
time, booster seats becanme nore accepted. Mre parents
were putting children in booster seats. And we sol ved
t hat safety concern as well. But 20 years ago, at the
time that this rule was adopted, the agency clearly

appreciated the child safety risk. Again, in 1984 --
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JUSTI CE SCALI A:  \Why shouldn't we allow the
juries to take account of those changes over tinme?

MR. GARRE: Because it would --

JUSTI CE SCALI A: | nean, as you say, the
agency's rule only spoke of the situation at that tine.

MR. GARRE: This was an area that NHTSA was
carefully nonitoring. You had rulemkings in '84 and
"89 and it adopted a very unique approach to resolving
the safety issue, which was to expressly give
manuf acturers this option to advance Federal safety and
practicability objectives. W haven't talked as nmuch
about the practicability objectives, but that is one of
the statutory objectives of the act.

Congress couldn't have béen nore cl ear on
t hat and the agency in 1989 couldn't have been nore
clear in the final notice, saying we are not going to
requi re manufacturers to install Type 2 belts in the
rear center and aisle seats because that's just too
costly. [It's substantially expensive and the agency
wel | knew based on its history that inposing this sort
of overly costly safety neasures that the Type 2 belt
woul d have been for these seats at that tine could have
proved counterproductive with the agency's long-term
saf ety m ssion.

The agency said that in the rulemaking in

45
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

this case at 52 Federal Register 22819 where it said
that requiring these kind of overly costly neasures
created a |lost opportunity to inprove safety through
ot her neans.

This is sonething that Congress gave the
agency the expert judgnment to nake on these matters and
the practicability objectives, which was just as nuch a
statutory objective as a safety objective, would have
been directly frustrated if, as could have happened
under the Petitioners position in this case, on the very
day after the agency passed this rule in 1989 and said
we are not going to require rear inboard seats to have
Type 2 | ap/shoul der belts. A jury in California hit ny
client with a nultimllion dollar puﬁitive danages award
because they did not install a Type 2 belt in that seat.

That woul d have been directly contrary to
t he Federal objectives. It would have underm ned the
safety objectives that the agency recogni zed and it
woul d have underm ned the practicability objectives that
t he agency recogni zed, and then you have this world in
whi ch manufacturers like my client could be hit with
multimllion dollar punitive damages award in one state
for installing the Type 2 belt where a child was injured
or sonmeone was in the back seat and couldn't get out.

JUSTI CE GINSBURG. | thought we were told
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that there was one manufacturer, | think General Mdtors
was nentioned, that was doing this Type 2 belt
uni formy?

MR. GARRE: | think that was later in tinme.
[t wasn't in 1989. Truthfully, if you |look at late as
2004 when the agency adopted so-called Anton's |aw rule,
whi ch eventually did nandate Type 2 belts in these kinds
of seats. Even then the agency recogni zed that there
were still technical feasibility concerns with
installing the Type 2 belts in these seats.

And just to be clear, the problemis, is
finding the anchor to install the shoulder belt in rear
center or aisle seats. You have got to anchor it
sonewhere. If you put it in the sidé wal | you are going
to have straps crossing across the aisle and obstructing
access. If you put it in the roof you are going to have
sonet hing --

JUSTI CE SOTOVAYOR: But that is not the
I ssue here. The issue is whether it was feasible in
this car, not whether or not it was not feasible
el sewher e.

MR. GARRE: And the agency resol ved
conclusively that it was not practical in 1989. Was it
theoretically possible? Eventually manufacturers --

JUSTI CE SOTOVAYOR: That goes to ny point of
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the light in the sedan versus the van. It's letting the
manuf acturers decide what's the best choice.

MR. GARRE: It gave themthat flexibility,
t he agency determined in the 1994 chief counsel letter
and we hope the Court does read it, makes it clear that
t he agency concluded that in this situation, and it's a
rare situation, the manufacturer was in the best
position to deci de what was nobst appropriate for its
vehicles. And, again, there is this flexibility
obj ecti ve.

If you look at Fidelity Federal Savings &
Loan v. A l|a Cuesta, the decision cited on page 19 of
our brief, you have this Court recognizing that a
Federal |aw that gave flexibility mhére you have a state
mandate that interferes with that flexibility, that is
an actual conflict. Utimtely under Ceier, this Court
is looking for the existence of an actual conflict. W
think a rule that says manufacturers, you are free to
choose between this type of seatbelt and that type of
seatbelt, and the reason we are giving you that
flexibility is to advance federal safety and
practicability objectives.

We are not going to require you to put a
| ap/ shoul der belt in there because that would frustrate

t hose Federal objectives, the state law tort suit that
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woul d mandate the very thing that the agency chose not
to, to advance federal objectives is preenpted. |If
there are no further questions?

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Buchanan, have you four m nutes.

REBUTTAL ARGUMENT OF MARTI N N. BUCHANAN
ON BEHALF OF THE PETI TI ONERS

MR. BUCHANAN: First of all, | would like to
clear up the child safety issue and I know M. Jay has
addressed this to some extent, but |let me be perfectly
clear, there is absolutely nothing in the '87 to '89
regul atory history that nentions anything about child
saf ety being a consideration in the agency's decision
not to mandate Type 2 shoul der belts\for ai sl e and
center seating positions.

Specifically, Justice G nsbherg asked M.
Garre about whether there is anything about the rear
center seat being the safest place for children in that
regul atory history. There is no nention whatsoever in
t hat regulatory history about that issue, and the reason
for that is this: The reason the rear center seat was
consi dered safer for children had nothing to do with the
type of seatbelt that was installed in that seat.

It's considered safest for children because

it's farthest fromthe potential point of inpact in a
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si de inpact collision.

CHI EF JUSTI CE ROBERTS: When you tal k about
safety to children, are you also addressing the strap
goi ng across the aisle or the strap interfering with
vision? | know that is not directly related to
children, but it affects what type of belt m ght be the
saf est overall.

MR. BUCHANAN: You are right,

M. Chief Justice, that was not expressed in any way in
terms of a child safety concern. | would al so, m nor
correction, the interference with rear vision was a
comment that a commenter nmade in the regulatory history
and the agency never really expressed an opini on one way
or the other about whether that was é concern.

| think what's really inportant here is that
state tort |law provides an incentive for manufacturers
to exercise their options reasonably. And whet her that
option is to exceed a m ni nrum standard that doesn't have
options, or to choose between two different options that
a mni rum standard provides, state tort |aw ensures that
manuf acturers act reasonably. OQur contention --

CHI EF JUSTI CE ROBERTS: But state tort |aw
doesn't, juries typically don't take into account the
fleet costs of avoiding liability, which as | understand

fromthe SGs brief in this case was the reason that
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Type 2 was not nmandat ed, because of the overall costs.
You have a jury with an injured plaintiff, they are not
likely to weigh heavily the fact that this would cost 3
extra cents per car fleet wiwde. | think that is the
sort of thing NHTSA consi ders.

MR. BUCHANAN: M. Chief Justice, under any
state's tort law, | think cost and feasibility would be
practical considerations for the jury under the jury
i nstructions given. Those are liability issues, cost
and feasibility in any tort system And so that's a
liability issue down the road.

Here it's inportant to preserve state tort
| aw because Congress said state tort |aw shall be
preserved. And again, whether it's é choi ce between
options, Type 1 or Type 2, or whether it's potential
liability for not going beyond the m ni mum braking
standard, either way manufacturers should be held
account abl e according to Congress in its enactnent of
the statute for the design choices they make. There is
not hi ng di fferent about a design standard option 1
versus option 2.

The final point I want to nake before | sit
down is that | think in sone respects this case with
regard to the question about whether Congress intended

for the agency to be the exclusive authority for
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wei ghi ng these types of considerations, in sonme respects
Weth versus Levine is instructive here.

Because | think that was the sanme argunent
that was nade in Weth versus Levine, that a jury should
not be allowed to second-guess the FDA' s | abeling issues
and to allow the jury to do so would subvert the
exclusive authority of a Federal agency, and the Court
rejected that argunment in Weth, and as the dissent
poi nted out in Weth, that statute did not even have a
Savings Clause. And it did not define the | abeling
standards as m ni mum st andar ds.

Here we have a nmuch nore clear expression of
congressional intent. They intended these to be m ni mum
standards. They have a savings clauée t hat says commpn
law liability shall be preserved. Obviously Congress
did not intend NHTSA to be the exclusive safety standard
cook. They deliberately preserved state court juries as
al so providing for additional vehicle safety and for an
i ncentive to manufacture safer vehicles.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 12:03 p.m, the case in the

above-entitled matter was submtted.)
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