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PROCEEDI NGS
(1: 00 p.m)

CHI EF JUSTI CE ROBERTS: We will hear

argument this afternoon in Case 08-992,
Beard v. Kindler.

M . Ei senberg.

ORAL ARGUMENT OF RONALD EI SENBERG
ON BEHALF OF THE PETI TI ONERS

MR. EI SENBERG. M. Chief Justice, and may
It please the Court:

Joseph Kindler, after attacking the judicial
process by nmurdering a wi tness against him again
repudi ated that process by breaking out of prison twce
and fleeing the country. \

The court of appeals refused to honor the
resul ting procedural default on the ground that it was
i nadequat e because discretionary. This Court shoul d
clarify that the purpose of the adequate State grounds
doctrine isn't to strip State courts of their equitable
power to excuse procedural defaults, but sinply to
ensure that they don't discrimnate against Federal
clai ms under the guise of a procedural ruling.

JUSTICE GINSBURG: | didn't understand the
Third Circuit's rule to equate discretion with

i nadequacy. | thought their position was — the
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assertion was that the rule was mandatory; that is, if
you are a fugitive, you are out forever.

But in fact, at the tinme that Kindler fled,
the rule was discretionary, so the mandatory rul e hadn't
been firmy established. That's what | thought the
Third Circuit held. It did not equate discretion with
I nadequacy.

MR. EI SENBERG. That was the -- the argunent
presented, but | think what the Third Circuit held was
sinply to equate discretion with inadequacy. But in any
case, Justice G nsburg --

JUSTI CE SCALI A: \Where is that? | nmean, why
do we have to guess about it? \Were --

MR. ElI SENBERG Wl --

JUSTI CE SCALI A: Where do you find that in
its opinion? Because | have -- | have the same — the
sane probl em

MR. EI SENBERG. | don't think we really have
to guess, Your Honor. | think, |ooking, for exanple, in
the third appendix at the top of page 22, where the
Third Circuit is characterizing its prior law on this
gquestion:

"After surveying decisions of the
Pennsyl vani a courts, we concluded that Pennsyl vani a

courts had discretion to hear an appeal filed by a
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fugitive who had been returned to custody before an
appeal was initiated or dism ssed... Accordingly, the
fugitive-forfeiture rule was not firmy established and,
therefore, is not an independent and adequate procedural
rule.”

JUSTI CE G NSBURG. But the fugitive-
forfeiture rule that they are tal king about was the --
the mandatory rule wasn't firmy established.

MR. ElI SENBERG. Well, | don't think that's a
fair reading of this |anguage, in and of itself, Your
Honor. But it really doesn't matter for our position,
and that's because the rule that was applied to this
def endant was a discretionary rule.

The Pennsylvania -- the frial court in this
case exercised his discretion not to reinstate
post-verdict notions. The opinion that was witten by
the trial court and is in the joint appendi x at page --
| believe it's 69, Your Honor -- states that the
gquestion was whether the trial judge abused his
discretion in declining to reinstate post-trial notions.

VWhen the case, Your Honor --

JUSTI CE KENNEDY: Well, | -- | have a nunber
of problens with the Third Circuit's opinion, but the
gquestion presented, it seens to me, is not really the

di spositive point of the opinion. | don't think the
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guestion you presented is really that squarely before

us.
MR. ElI SENBERG. Well, Your Honor --
JUSTI CE KENNEDY: And | don't see a split,

either. | nean, of course, there is going to be sone

di scretion. The question is -- the Third Circuit, as I

read the opinion, was concerned that it wasn't firmy
established at the tine of the waiver.

| have real problems with whether the waiver
shoul d even be -- whether the tinme of the waiver is
controlling, but that is not the question you asked us
to resol ve.

MR. EI SENBERG.  Your Honor, | think the
probl em here and the reason that we ére at this point is
that, whether the test is stated directly as being a per
se ban on discretion or whether sinply the standard is
so high under an interpretation of "firmy established"
that allows for virtually no deviation in results by the
State courts, the effect is the sane. It's to drive out
t he exercise of discretion by the State courts.

JUSTI CE SOTOVAYOR: But this wasn't the
ruling by the court in analyzing your cases and
saying -- you know, in six out of the cases -- six out
of the ten cases, discretion was exercised, in four it

wasn't, and so it's not firmy established because the
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nunbers are skewed.

Justice G nsburg -- you pointed Justice
G nshurg to page 23, and the court very directly there
says, look, we are rejecting the State's argunent that
the wai ver rule was mandatory.

MR. EI SENBERG. Justice Sotonmayor --

JUSTI CE SOTOVAYOR: And so it characterized
your argunent that way, that you were saying the
district court had no discretion.

MR. ElI SENBERG. Justice Sotomayor, the State
didn't argue in Federal court that the State rule was
mandatory. We were very explicit.

JUSTI CE SOTOVAYOR: Wel |, whether you think
you did or didn't, that's how the codrt described it, so
It understood you to be taking a different position.

Are we going to correct it because it
m sunder st ood you? O --

MR. EI SENBERG. The problemis that the
Third Circuit did not engage in any inquiry about the
nature of the rule that was applied to this defendant,
so it was not in any position to say that a different
rule was applied to this defendant than the rule that
shoul d have been appli ed.

That's the problemw th the argunent that a

new rul e was sprung on this defendant. The rule that
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was applied to this defendant was discretion, and the
Third Circuit never discusses anything other than that.

They reject our argunent that the underlying
rule was mandatory in that |anguage, but they never
di scuss what rule was actually applied to this
defendant. We think it was clearly a discretionary
rule.

But the -- the real question is whether, at
the time of the default, the default that occurred by
t he extraordi nary act of escaping, the defendant was not
fairly apprised of the consequences of his action.

And, really, whether or not the rule --

JUSTI CE GI NSBURG. You nean that the
def endant m ght not have escaped if He knew t hat the
rule wasn't --

MR. EI SENBERG. Well, | think that's the
irony of applying this sort of adequacy analysis to this
ki nd of default, but that, | think, is nore of a problem
for Kindler than for the Commonweal th.

This Court has consistently held in its
adequacy cases that the litigant nust have a reasonabl e

opportunity to conply with the State's procedure. If he

JUSTI CE KENNEDY: Well, | don't know why you
submt -- why you seemto concede that that applies
8
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here. | can understand why we want to | ook at the tinme
of the waiver if it's an attorney arguing about jury
i nstructions and so forth, but the man escapes when the
door is open or when the w ndow is open, and he doesn't
gi ve consideration to these things; and if he does, |
think that's quite irrel evant.

It seenms to ne that the waiver point is --
I's sonmething that shouldn't be conceded. | think that
if 10 years el apse between the tine of the escape and
the time the State fornulates its rules, that he is
bound by those rules when he gets it. But you don't
argue that. That's not what you presented to us.

MR. EI SENBERG. Well, | think, Your Honor,
what we are presenting is that the néture of the State
rule here was -- was such that the defendant had
reasonabl e notice of what he was facing by escaping,
whet her or not it would have affected his subjective
deci sion to escape, and therefore that the State ground
can't be thrown out in Federal court on the ground of
adequacy. And really, whether the rule was strictly
mandatory in 1984 or discretionary doesn't much matter
for purposes of putting the defendant on notice that if
he escaped, he was going to run into serious trouble
trying to appeal at the sane tine that he was trying to

stay in Canada for the rest of his life.
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That's what this case is really all about.
And yet, the lower courts, | think, have so m sconstrued
this Court's adequacy doctrine that they have cone to
t he point of saying that even in that situation, the
rule i s inadequate and can be ignored in Federal court.

JUSTI CE SOTOVAYOR: \What court has said? As
| read the Third Circuit, it says: A procedural rule
that is consistently applied in the vast mpjority of
cases, even if State courts are willing to occasionally
overlook it and review the nmerits of a claim that
t hat' s okay.

MR. ElI SENBERG. Your Honor --

JUSTI CE SOTOVAYOR: So what other circuit
has said that any nmeasure of discret{on or even a |lot of
use of discretion bars deference to the State rule?

MR. EI SENBERG.  Justice Sotomayor, | think
if you look at the am cus brief filed on behalf of 25
States, you will see that that there are a great many
cases where that's exactly the analysis that the courts
have applied, and in many of those cases, they have
required the parties to place before them dozens and
soneti mes hundreds of other exanples of the operation of
a State procedural rule so that the | ower Federal court
can deci de whet her that --

JUSTI CE SOTOVAYOR: How many of those cases

10
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resulted in the overturning or the grant of habeas --

MR. EISENBERG. | think in California, for
exanple, it's been quite common. The State's rule for
timeliness of post-conviction conmunications is seldom
enforced in Federal court, as we |earned fromthe am cus
brief. In fact, it virtually doesn't exist. And even
I n those cases where the court --

JUSTI CE SOTOVAYOR: But do we -- what --
what does that tell us about us establishing the rule
t hat you propose?

MR. EISENBERG. | think what it tells us is
that the | ower courts are applying a very different
adequacy rule than this Court has been applying. W are
not really asking for some kind of néw rule fromthis
Court as conpared to your prior line of cases on
adequacy.

JUSTI CE SOTOVAYOR: But you are asking us to
take away a part of the inquiry.

MR. EI SENBERG. Not at all, Your Honor.

JUSTI CE SOTOVAYOR:  Your notice -- your
noti ce and an opportunity to conply doesn't address a
repeat ed statement by us, which is that whatever test is
applied has to get to whether the State court is
attenmpting to evade Federal review of constitutional

guesti ons.
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MR. ElI SENBERG. Yes, it does, Your Honor.

JUSTI CE SOTOVAYOR: All right. And so your
test does nothing to informthat question. For exanple,
the Flowers situation. There was a clear rule, there
was nore than an adequate opportunity to conply, and yet
we said it didn't qualify for deference because it was
clearly, given the circunstances of the State
application of the rule at issue, an attenpt to evade a
constitutional right.

MR. EI SENBERG. The question is what those
circunstances are, Your Honor. And in virtually case
after case, the circunstances that have been identified
by this Court for actually finding a rule inadequate are

that the State rule was sone kind of bait and sw tch,

that it was a -- to use Justice Holnmes's classic
formul ation, that it was a spring -- a trap that was
sprung on the defendant. One rule existed at the tine

that the litigant was proceedi ng; another rule was
appl i ed when the case reached appeal. And that is
characteristically what has nade this Court, not the
| ower Federal courts, but this Court, hold that rules
were actually inadequate.

So in Ford v. Ceorgia, for exanple, where
t he defendant raised a Batson claimafter the jury was

sworn, because that's what the |law was at the tinme of
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his trial, when the case reached appeal the appellate --
the State appellate court said: No, no; we have a new
rule now, you have to do it before the jury is sworn.
And they found his claimwaived. That rule was
I nadequat e.

I n Janmes v. Kentucky, where the defendant
asked for an adverse inference charge and he asked for
an adnonition rather than an instruction, and the State
court said, no, no, it was supposed to be an instruction
rat her than an adnonition, that was a reversal of prior
State | aw.

There are many cases very nuch |ike that
where there is a spring set by the State in the sense
that a different rule is applied on éppeal t han was
before the litigant at the tinme that he was trying to
conply with the rule.

Now, this case obviously is quite far from
that, and that's exactly why this case shoul d have been
the | ast sort of case where a rule was found inadequat e.
The hi gher the standard that the | ower courts apply, the
stricter the standard that the | ower Federal courts
apply to analyze the adequacy of State rules, the |ess
opportunity there will be for discretion on the part of
the States. And the loser in that equation, while it

m ght not be this defendant, will be the vast mgjority
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of defendants who woul d have been nore entitled, nore
deserving of discretion, of leniency fromthe State
courts.

The State courts need to be allowed to apply
the kind of discretion in their procedural rulings that
this Court applies, that the Federal courts are allowed
in -- in Federal procedural rulings -- for exanple,
under the plain error rule, even under the Federal
fugitive-forfeiture rule.

In 1876, this Court said that it's within
our discretion to disnm ss a case where the defendant is
a fugitive. And since then, while there have been a
nunmber of decisions fromthis Court concerning fugitive
def endants, none of them have |aid odt the sort of nenu,
the sort of standards and substandards and — and
subrul es that the defendant is now argui ng have to be
present in a rule for it to be adequate.

JUSTI CE Gl NSBURG. But the question that you
present -- | nmean, you state it forthrightly in your
brief, and I'mreading frompage 7. You say: "The
court of appeals interpreted this Court's precedent to
conpel a finding of inadequacy for any State procedural
rule that permts the State courts to exercise a degree
of discretion. Any discretion is inadequate.” That's

what you say the court of appeals interpreted this

14
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Court's precedent to say: Discretion, inadequate.

Vell, I"'mlooking first at the petition
appendi x page 62, which describes the district court's
under st andi ng, which the Third Circuit affirmed. It
says: "An occasional act of grace by a State court in
excusing or disregarding a State procedural rule does
not render the rule inadequate to procedurally bar
advanci ng a habeas claimin district court."”

Well, that's saying, yes, you can have a
rule with discretion, not to follow the rule woodenly,
and that doesn't make it inadequate.

MR. EI SENBERG. Justice G nsburg, an
occasi onal act of grace, that |evel of -- of I|eniency,
of flexibility that would be allomed\by the district
court's view of the law, or the Third Circuit's, is
sinmply not appropriate in judging the adequacy of State
grounds.

It's certainly not the kind of mserly,
crabbed review of the exercise of discretion that occurs
I n Federal procedural rulings like the plain error rule.
You don’t --

JUSTI CE G NSBURG. Well, do you want to
nodi fy, then, what you said? You said that the court of
appeal s said that any -- any degree of discretion nmeans

that the rule is inadequate.
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MR. EI SENBERG. Justice G nsburg, we say
t hat because there was no anal ysis here of what degree
of discretion or whether discretion was actually applied
by the State court in this case. That's why, in effect,
we say that the Third Circuit's ruling was about the per
se exercise of discretion.

But even if it wasn't automatically about
the exercise of discretion, even if it was nerely
applying a rule which is so narrow and strict that in
practical effect the State courts have little actua
di scretion to exercise, that's still a problemand it's
still inconsistent with the purpose of the adequate
St ate grounds doctrine, which was never intended to
al l ow Federal courts or to require Iémer Federal courts
to engage in the kind of analysis that many of the | ower
Federal courts are now undert aki ng.

Basically, they -- they are taking out their
magni fyi ng gl asses and starting to split hairs by
| ooki ng at every single case, by |ooking at how t hose
cases conpare to each other, by deciding whether there's
enough of a standard, is there enough of a precedent,
did you tell this little particular little fact to the
def endant before. That sort of analysis is not part of
this Court's inadequacy doctrine.

JUSTI CE Gl NSBURG: What makes -- nmakes

16
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this particularly puzzling is you are attributing a rule
to the Third Circuit that that very circuit in Canpbell
V. Burris said was not a tool. 1In the -- in Canpbell v.
Burris, the Third Circuit said a State procedural rule
can't be, cannot be rendered per se inadequate nerely
because it allows for sonme exercise of discretion.

MR. EI SENBERG And | think if the Third
Circuit had applied that statenment in this case, there
m ght have been a different result, and at the very
| east there would have been additional analysis, because
that calls for additional analysis beyond the absolute
| ack of analysis in this opinion about the nature of the
rule that was actually applied to this defendant.

Wt hout that sort of anafysis, you can't say
that the court is |ooking at whether this -- this
particul ar exercise of discretion came within the small
wi ndow that that court would allow to the States. That
-- that --

JUSTI CE GINSBURG: Well, it would be really
odd, considering that one nenber of the panel was on
both cases, Stapleton, and these cases are in the sane
year, for at |east that judge not to think that what he
said in the one case was in no conflict with what he
said in the other.

MR. EI SENBERG. And yet we have a result,

17
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Your Honor, which is explainable only on the ground that
the State court rule maintains sone power of discretion
by the State courts. There is nothing else in the
opi nion that explains the result in this case.

But | enphasi ze again that, even if the
court had applied a different rule, the rule that it
said it was applying in sone of the Third Circuit's
ot her panel opinions, we would still be left with a
standard which is far narrower than anything that this
Court has actually applied in its own deci sions.

There have been a variety of phrases in the
Court's decisions, things like "firmy established,"”
"strictly followed," "regularly applied."

JUSTI CE KENNEDY: But it\seenB to me that
that's not what the Third -- Third Circuit was sayi ng.
It was sayi ng that adequacy of the rule is determ ned by
the law in effect at the time of the waiver, and it
wasn't well established then.

Now, | have real problens with that as an
openi ng prem se, but that's not what you asked us to
resolve in your petition.

MR. ElI SENBERG. Well, | don't think that
there is an anal ysis of whether the |aw was -- was
established at the time of the waiver, Your Honor,

because what the court says, or at |east what the
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precedents it rely on say, is that at the tine of the
wai ver here, assum ng for the nonent that that's the
relevant inquiry, the rule was discretionary.

The question then has to be, was that rule
applied to the defendant? |If a different rule is
applied to the defendant, if the difference is --

JUSTI CE SOTOVAYOR: Counsel, | don't know

how you say that. Yes, it was clearly established that

the district court had discretion -- none of the
justices below disagreed with this -- to dismss
post-verdict notions on the basis of flight. The courts

bel ow, thensel ves, said: Wat we don't have a rule
about is what we do with respect to a post-judgnment
notion to reinstate or how we the apﬁellate court will
treat that waiver once it cones before us. WII we
apply it to the appellate process as well?

| understood the Third Circuit to be saying
that it was those two |latter conponents, which the
courts below, thenselves, identified as new questions
that it was resolving, that involve new rules.

MR. ElI SENBERG. Your Honor --

JUSTI CE SOTOVAYOR: That's as sinmply as |
t hought the issue was. Maybe your adversary wl|
di ssuade nme and concede your point that what the court

was saying, the discretionary application is what was

19
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at issue, but if as |'ve described things is correct,
how does your position continue to be sustained?

MR. ElI SENBERG That wasn't State law in
fact, Your Honor. The State courts didn't make the kind
of decision that the Federal court, not actually in this
case, but in the case that it cited, Doctor, tried to
make. That is a distinction that Doctor invented from
State law. It is not a distinction that the State cases
announced t henmselves. And the --

JUSTI CE SOTOVAYOR: So what you are
di sagreeing with is the Third Circuit's conclusion of
what the status of Pennsylvania | aw was?

MR. ElI SENBERG Well, that woul d have been
clearer, | think, if we were appealiﬁg fromthe Doctor
deci sion here now rather than fromthis decision, but I
think that there is at the very | east a great degree of
unclarity in exactly what the --

JUSTI CE SOTOVAYOR: Well, Doctor dealt with
what will the court do with respect to, not post-verdict
notions, but with respect to appeals that are raised
before or after flight.

MR. ElI SENBERG That is what Doctor said was
a distinction in State | aw.

JUSTI CE SOTOVAYOR: And that's what Doct or
sai d?

20
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MR. EI SENBERG. Doctor said that. Only that
Federal court said that.

JUSTI CE SOTOVAYOR: So now the only other --
Ki ndl er now rai ses a new question: What are we going to
do -- according to the courts bel ow, what are we going
to do with post-verdict notions to reinstate and to
appeals that result after flight and after waiver,
correct?

MR. EI SENBERG. In fact, not a new question
at all under State |aw, Your Honor. And we have cited
several State court opinions --

JUSTI CE SOTOVAYOR: That's where the
di sagreenent |ies.

MR. ElI SENBERG Wl --

JUSTI CE SOTOVAYOR: Did the Third Crcuit

get Pennsylvania | aw wong on this issue?

MR. EISENBERG. | think that's at | east
where the disagreenent lie -- lay between the
Commonweal th and Kindl er below. As | say, | think

there's a great deal --

JUSTI CE SOTOVAYOR: All right. Let's assune
the Third Circuit, that we take the hypothetical that
they were right. How do you still w n?

MR. EI SENBERG. Then the question becones,

Your Honor, whether the alleged discrepancy, difference
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in the State law or -- or degree of unclarity is
sufficient to neet this Court's adequacy test.

And that's where | think we get back to
Federal anal ogies |like the Federal fugitive flight rule.
And I'd like to address that -- that question, and then
reserve the remainder of nmy time for rebuttal.

Under the Federal fugitive flight rule, many
of these kinds of distinctions have never been spelled
out. The courts sinply laid out a general rule starting
in the late 1800s that it was within our discretion to
di sm ss.

But despite the fact that the Court hasn't
basically subdivided the rule with the nit-picking
anal ysis that the Doctor court tried\to i npose on the
Pennsyl vani a cases, that doesn't make the fugitive-
forfeiture rule inadequate and therefore inapplicable to
defendants. |In fact, even after this Court's decision
in Otega-Rodriguez, which overturned an automatic
forfeiture rule on -- applied by the Federal court of
appeals, the Court allowed the district court's
di scretion to carry out the fugitive-forfeiture rule as
they saw fit under the circunmstances. And the day after
Ort ega- Rodri guez, despite the fact that no substandards
had yet been devel oped, there was still a Federal

fugitive-forfeiture rule --
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before your tinme is gone? Has there ever

pr ecedent

procedural default rule against a capital

Officia

JUSTI CE STEVENS: May |

ask one question

been a

i n Pennsyl vani a where they have applied the

-- who was guilty of flight?

t hat that

sayi ng.

MR. El SENBERG: No, Your

Honor ,

's an excel |l ent exanple of what |

def endant who

and | think

was j ust

The fact that the general rule of fugitive-

forfeiture hadn't yet addressed the subquestion of

whet her there should be an exception for

def endant

capi t al

s did not render the State rul e inadequate.

JUSTI CE STEVENS: But wasn't there -- wasn't

there a general rule that capital defendants al ways get

one shot at their constitutional issue?

MR. El SENBERG: No, Your

Honor .

At this

time, there was sinply a rule that said that in capital

of rel axation of

| ook at that |anguage, it's al nost exactly the

cases, we will apply alimted form

our -- of our rules to address significant questions.
When you

sane as the Federal plain error rule of --

JUSTI CE STEVENS: But were there — were

t here Pennsyl vania cases in which they had prevented a

capital defendant fromraising a Federal

i ssue for

the first tinme?

MR. El SENBERG: No, Your

23
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only been a few capital cases even decided at the tine
of the flight here.

The point is that the way that the --

JUSTI CE STEVENS: How about other rules? In
capi tal cases, had they applied other procedural default
rules at -- for the first tine a capital defendant
sought to raise a constitutional issue?

MR. EI SENBERG. At that time, | think they
had not yet, but really, there were only a handful of
cases.

JUSTI CE STEVENS: So then how can you have a
firmy established rul e?

MR. EI SENBERG. | don't think you have a
firmy established rule, Your Honor,\because you have --
the firmy established rule was the pre-existing rule
requiring preservation of error clainms, in the sane way
t hat under the Federal plain error rule, the rule is you
have to preserve your clains.

A def endant cannot cone al ong and say: Hey,
in Rule 52(b) it says that if my claimis plain and
significant, it's not waived, and therefore |I have no
obligation to ever preserve ny clains. The Federal
plain error rule is an exception that m ght apply to
you, but it doesn't do away with the underlying rule of

i ssue preservati on.
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Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Lawry.

ORAL ARGUMENT OF MATTHEW C. LAWRY
ON BEHALF OF THE RESPONDENT

MR. LAWRY: M. Chief Justice, and may it
pl ease the Court:

| first want to address what is really at
stake here. The Commobnweal th wants this Court to change
t he adequate State ground doctrine so that M. Kindler
may be executed with no review by any court of his
meritorious clainms that his death sentence was
unconsti tutional .

CH EF JUSTI CE ROBERTS: “EII, but that's
because he escaped. He avoided judicial process, and
you woul d have himbe in the sane position once he's
captured and returned and captured and returned as he
was before he escaped at all, right?

MR. LAWRY: Well, the question is: Was
there a firmy established and consistently applied
State rule that would result in all of his clains being
t aken away? And --

CHI EF JUSTI CE ROBERTS: And you think
that -- and you don't think -- you think you can argue

that a State rule saying, |ook, if you escape and flee

25
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the jurisdiction, you bar -- your clains cannot be
adequat e and i ndependent ?

MR. LAVRY: No, | don't think that, Your
Honor. \What -- what -- what this Court has al ways
requi red and what we are arguing, this Court has al ways
required that a State procedural rule be firmy
establi shed and consistently applied in order to take
away a litigant's clains.

And our position and what the Third Circuit
bel ow held was that in nunmerous respects, the -- the
rules that the State court applied here were not firmy
establ i shed or consistently applied.

JUSTI CE SOTOVAYOR: What rules are -- |I'm--

MR. LAWRY: Well, it's réally - -

JUSTI CE SOTOMAYOR: \What is -- what is your
position as to what the Third Circuit was saying or
hol ding? Are you saying, |like your adversary, that they
wer e sayi ng because it was discretionary and there were
a | ot of exceptions to it, it wasn't firmy established?
O were you -- or do you read it as saying, now that you
have made it mandatory, that's a newrule -- the waiver
mandat ory, that's a new rul e?

MR, LAVWRY: Well -- well, to begin wth,
what we're saying is that --

JUSTI CE SOTOVAYOR: It's not what you are
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saying. What do you think the Third Circuit said?

MR. LAWRY: Vhat -- what | woul d suggest the
Third Circuit said is that this case is very like
Doctor. It said Doctor was controlling precedent, and
Doct or involved a defendant who fled pretrial or in the
m ddl e of trial, and at that tine there was a sort of
two-part rule in Pennsylvania for dealing with fugitive-
forfeiture.

One part was -- and this is in noncapital
cases. One part was if the defendant flees during the
appel l ate process, then the appeal can be disnm ssed.

The other part was if it's any tine before that, there
I's discretion.

And -- and so, when Ebctér appeal ed, by the
time his appeal was heard, Pennsylvania had changed its
rule conpletely to one in which a flight at any tinme, at
any time at all, was considered a conplete forfeiture.
And that was -- it was that change from a discretionary
rule to a forfeiture rule that the Third Circuit said in
Doct or was inadequate. And it said again in Kindler
that the same kind of change was inadequat e.

JUSTI CE SOTOVAYOR: What was the change --

MR. LAWRY: The change --

JUSTI CE SOTOVAYOR: -- that you think the
Third Circuit was identifying?
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MR. LAWRY: The change that the Third
Circuit identified was froma -- a situation where there
was conpl ete discretion -- and really nmore often than
not, even in noncapital cases, the discretion was
exercised to hear the issues. It changed fromthat to
one where there is essentially a -- a presunption of --
of waiver or forfeiture and sone potential way to --

JUSTI CE SOTOVAYOR: Let's assune that a
| ower court in this case had said: You know, we have
di scretion, but we're not going to exercise it because
you escaped twi ce and were away much | onger than nost
fugitives. There is a presunption that w tnesses'
menories fade, that it's harder for trials that are so
di stant fromthe event, that distant\fron1an event. We

are not going to exercise our discretion.

Is it your view -- because that's the
undertone |I'm hearing -- that under firmy established
ground, that the court would have still ruled that that

exerci se of discretion was not adequate under --

MR. LAVWRY: That the Third Circuit would
have said that?

JUSTI CE SOTOVAYOR:  Yes.

MR. LAWRY: It's a very -- it's a very
different case. | think if --

JUSTI CE SOTOVAYOR: Sure, it is. But what
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you -- there is a tone to the way you’ ve presented this
case that says because they chose often to exercise
di scretion in the past, if they choose not to in any
case, it's no longer an independent State ground.
That's what -- is that the point you are arguing?

MR. LAVRY: No.

JUSTI CE SOTOVAYOR: Because that's the
guestion presented.

MR. LAWRY: That's not the point that we are
arguing. \What we are arguing is that there needs to be
consi stent application of the rules. And --

JUSTI CE SOTOVAYOR: Well, that begs your
adversary's question, which is every case has one or
nore differences in it. At what poiﬁt does a | ower
court have to -- can it say, you know, yes, because they
exerci se discretion sonetinmes but not others it's still
an i ndependent State ground to find forfeiture?

MR. LAWRY: There -- there are severa

things that are inmportant in this kind of situation.

One is how -- it's really howis the rule being applied.
And if -- if the ruleis -- if there is a situation
where -- where in the vast majority of cases the rule is

being applied to deny review and there are occasi onal
acts of grace, that's one thing. I1t's very different

when, al nost every tinme the situation conmes up, review
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is allowed, and then in the occasion
w t hout expl anation, it's taken away

CHI EF JUSTI CE ROBERTS:
up on that, I'd like your answer to
State procedural rule automatically
t herefore, unenforceable when the St
di scretionary rather than mandatory?

MR. LAVRY: No, it’'s --
automatically inadequate.

CH EF JUSTI CE ROBERTS:

MR. LAVRY: And that's n

CH EF JUSTI CE ROBERTS:
the Petitioners’ response to that qu
point -- their question presented is
automatically i nadequat e because the
They say no; you say no.

MR. LAVRY: And we don't
that the Third Circuit said that --

CHI EF JUSTI CE ROBERTS:
the same -- that was the position yo
opposition to certiorari.

MR. LAWRY: Correct.

CH EF JUSTI CE ROBERTS:
nonet hel ess granted -- granted cert.

MR. LAVRY: Correct.
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CHI EF JUSTI CE ROBERTS: Well, if sonme of
us -- or | suppose if several of us -- think that that
may have been or was what the Third Circuit said, would
you have any objection to us vacating the opinion,
expl ai ning since you both agree that the rule is not
automatically inadequate -- make sure they understand
that, and then they can proceed however they see fit?

MR. LAWRY: | would have no objection to
t hat, Your Honor.

JUSTI CE KENNEDY: Insofar as the ongoing
rule is concerned, let's assune that as of the tine of
Doctor, which was a Third Crcuit case, 1996, the
Pennsyl vania rule was then clear, Pennsylvania for the
first time having made its rule cleaf. Wuld it be

I nproper to apply it to this defendant, because he

escaped before Doctor made it clear? | -- 1 just don't
under stand why the general rules of -- of -- of waiver
apply in this case. It -- it doesn't affect rational
conduct. It doesn't trap an attorney. Wy can't we

take the rule as it was when we heard his case after he
had been returned as a fugitive?

MR. LAWRY: Well, part of the problem here
Is that -- that Pennsylvania | aw and what the
Pennsylvania rule is was a noving target throughout this

time period. There was the -- the discretionary sort of
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regi me under Gall oway which -- which did hold as Doctor
describes it. Then there was a tinme period when there
was absolute forfeiture. Then there was another tinme
peri od where they backed away fromt hat.

And so that -- that kind of shifting, of
turning procedural rules on and off, is the antithesis
of consistent application of rules.

JUSTI CE SCALI A: Well, that may be, but
where -- where do you get that fromthe opinion of the
court of appeals here? | find it very easy to get from
t he opinion of the court of appeals the proposition that
If there is discretion, it's not a firmy established
rul e.

VWhere do you get your théory, t hat they had
changed it froma discretionary rule to a mandatory rul e
at the tinme that the -- that the State court nmade this
ruling? Where do you find that in the opinion of the
court of appeal s?

MR. LAWRY: Well, I -- I would -- | would
acknow edge that it's a bit cryptic, but | think because
the Third Circuit in Kindler said that Doctor is what's
controlling inits analysis, | think you really have to
read it in light of Doctor. And Doctor makes very clear
that what the Third Circuit was | ooking at there was a

change froma discretionary rule to a mandatory rul e.
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JUSTI CE BREYER: So they are going to say, |

| mgi ne below -- I'mnot sure -- say:

right,

to discretionary,

Look, that's

and Doctor tal ked about the shift from mandatory

and the district court -- the State,

in Doctor, said that it was a mandatory -- it's

mandat ory.

it's di

-- or were at the tinme, your

But in this case, the district court said

scretionary. So insofar as there are two rules

client got the benefit of

the nost |iberal, and, therefore, insofar as there is a

difference, it made no difference.

get the benefit of a nunber

MR. LAWRY: Well, actually our client didn't

of things that were clearly

established Iaw in Pennsylvania at the tine.

wai ver

merits

First off, there was the policy of rel axed

that applied to all capital
review of all issues. And -

JUSTI CE SCALI A:  Wel |,

different issue. Now, your -- your

cases and neant

that's -- that's a

assertion is that

what the court of appeals was based on -- decision

was based - -

r at her,

was not this that you are arguing now, but

it was based on the fact that there had been a

change in the |law from discretionary to mandatory.

except

| can't find that, frankly,

inits reference to Doctor
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back and read Doctor and guess that that's what they
meant when they referred to Doctor.

But assuming it's true, Justice Breyer says,
even if it is true, what difference does it nake?
Because, even if they had changed from a discretionary
to a mandatory, the trial court in the State had not
realized that they had changed and gave himthe

di scretionary.

So what -- what conplaint do you have?

MR. LAWRY: Well, it's not even clear,
really, what -- what the trial court was applying, but |
think that there -- there are a nunber of serious

problems with -- with the consistent application in this
case. \

If you want to | ook for just the nost
obvi ous ones, Reginald Lewis, a capital defendant, and
M. Kindler escaped together, at the sane tine, the sane
day, together. M. Lewis got conplete full review,
merits review, of all of his issues on direct appeal,
all of his issues in post-conviction. M. Kindler got
no review - -

CHI EF JUSTI CE ROBERTS: Right. And that
I's -- your objection is that it wasn't fairly applied.
Di scretion was abused in this case, to borrow from

Federal law. They didn't treat themthe sane. They

34
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
shoul d have treated them the sane.

But the question is whether the rule is
automatically inadequate if there is discretion. You
are arguing about how it was applied, which I guess
means it's not automatically inadequate because if
they apply it the way you think it should be, then it
woul d be adequat e.

MR. LAWRY: | -- | lost your train of
t hought there. | apol ogi ze.

CH EF JUSTI CE ROBERTS: Maybe | did, too.

(Laughter.)

MR. LAVRY: No. | do not think --
CHI EF JUSTI CE ROBERTS: But -- but the point
s you are arguing about the application -- the exercise

of discretion. You say the one guy, Lewi s, got the
benefit of the rule; your guy didn't get the benefit of
the rule; and that's unfair, right?

MR. LAWRY: That's -- that's part of what
|'"m arguing. Yes. And not only --

CHI EF JUSTI CE ROBERTS: So you are not
arguing -- which would be very odd to argue -- that the
di scretion always nakes the rule invalid because you're

MR. LAWRY: No. W’'re not -- no, we're not
argui ng that.
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CHI EF JUSTI CE ROBERTS: Ckay.

JUSTI CE KENNEDY: Do -- do | take it

that Justice -- that Justice Breyer's question,
repeated by Justice Scalia -- just take that fact,
that's the only question before us. If it was

di scretionary and it's now mandatory, just focus on that
only.

MR. LAWRY: Uh- huh.

JUSTI CE KENNEDY: Then your client isn't
hurt? |[|f you take --

MR. LAVRY: No, he is hurt if it is now

mandat ory, yes, because -- because it's -- it's like --
it's like Ford or any of the other cases where -- where
the rules are being changed. |If Iiké - -

JUSTI CE SCALIA: If -- if the new rule was

applied to him

MR. LAWRY: Yes.

JUSTI CE SCALI A: But the point is the new
rule wasn't applied to him The trial court thought
that it had discretion.

MR. LAVRY: Well, yes --

JUSTI CE SCALIA: That's clear fromthe trial
court's opinion, isn't it?

MR. LAVRY: Okay. But -- but what |I'm

focusing on is what the Pennsylvania Suprene Court did,
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and they did a nunmber of things.

Anot her thing that the Pennsylvania Suprenme
Court did was they said, in the direct appeal opinion,
M. Kindler's flight nakes his case |ike somebody who
affirmatively goes and gives up his direct appeal
altogether. All right?

Now, the people that they nmentioned who
affirmati vely gave up their direct appeals altogether
when t hose defendants went and sought post-conviction
relief, they got full post-conviction reviewin the
Pennsyl vania courts. When M. Kindler went, he got no
revi ew.

JUSTI CE SOTOVAYOR: By whon? | -- | --

MR. LAWRY: By any -- I'msorry. By either

JUSTI CE SOTOVAYOR: No, no. Stop.

s the rel axed waiver rule one that applies
to district court consideration or appellate court
consi deration or both?

MR. LAWRY: It applies at all |evels.

JUSTI CE SOTOVAYOR: At all levels. Wat is
your reading of what the new rule that the State was
announci ng was announcing? That it was doing away with
the State court's relaxed waiver rule? Was it doing it

away with its own relaxed waiver rule? Wat's your
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position in this case?

MR. LAWRY: The -- the State courts sinply
did not apply relaxed waiver to M. Kindler.

JUSTI CE SOTOVAYOR: None of them including
the trial court?

MR. LAWRY: Including -- including the trial
court, yes. M. Kindler asked for relaxed -- in fact,
when the Commonwealth initially noved to dism ss his
post-verdict notions, the Commonwealth said: W know
there is this rel axed waiver out there, so if you -- if
you don't dism ss his post-verdict nmotions entirely, at
| east dism ss the guilt phase and consider his issues
with regard to capital sentencing. Comonwealth said
t hat . \

So -- so the -- so there's -- there's no
question that -- that, on the PCRA appeal, what the
Pennsyl vani a Suprenme Court applied was a mandatory rul e.
They said it's forfeited, no review whatsoever, and --
and that would be the difference --

JUSTI CE SOTOVAYOR: By the trial court and
by us, is that what you're --

MR. LAWRY: Yes, yes. And --

JUSTI CE BREYER: How would you fill in this
sentence? |'m beginning where the Chief Justice did.

Say everybody said: Look, this opinion is at | east
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unclear. It's -- everybody agrees that the sinple
exi stence of discretion does not make a State ground
i nadequate, so we send it back for you now. And you
w || have sonme good argunents -- | guarantee each side
wi || have some good argunents -- as to whether they were
bei ng consistent or not, whether there was a consistent
rul e or not.

MR. LAWRY: Right.

JUSTI CE BREYER: Now, next sentence, which
maybe woul d never be witten: This is not to say that
di scretion automatically neans it's adequate, for it
coul d be applied inconsistently.

Now, there could be another sentence,
because that other sentence would ha&e to go on to the
fact that any discretionary rule will never be applied
with perfect consistency or anywhere near it. That
woul d be true if you give a trial judge the choice in
his discretion to waive a -- a time |imt ruling.

Some will do it with one. Some will do it
in the other. You can't do it perfectly. So is there
any sentence we could put in there? So you ve hedged on
that, and probably they will, too, because it's very
hard to find the right sentence.

You don't want the sinple application of

di scretion, you say -- which inevitably neans sonme
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i nconsi stency, to make a State rule inadequate. On the
ot her hand, they can't go too far. So what is too far?

MR. LAWRY: Well, | would -- | would
actually direct you to Justice Harlan's opinion in
Sul I'i van, where he says: "A court has an obligation to
be reasonably consistent and to explain the decision,

I ncludi ng the reason for according different treatnent
to the instant case.” But that never happened --

JUSTI CE BREYER: But, but, but, but, but, a
trial supreme court -- a suprenme court in a State is
supervising lots of trial courts, and you will have
di fferent human beings sitting there as judges, and they
will inevitably be inconsistent with each other to sone
degree. Have you not noticed that?

MR. LAWRY: Certainly.

(Laughter.)

JUSTI CE BREYER: So is there anything we can
say that will inprove the situation? That's why I
started out by saying maybe the best thing is to say
not hi ng.

MR. LAVRY: Well, the -- the key is really
consi stent application and -- and | ooking to see whet her
the rules are being turned off and on.

Like I would -- | would point the Court to

-- to Barr v. City of Colunbia, which | think is a very
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good exanple, where there is nmaybe five people who naeke
t he sanme objection, and four of them get nerits review,
and the other person doesn't get merits review. Now,
maybe there's sone expl anati on sonewhere for that, but
this Court said: You know, this is not what we cal
adequacy; this is not consistent application.

CHI EF JUSTI CE ROBERTS: Well, the problem --
Justice Stevens's question brought this up. | nean, how
do you address that question if you don't have very many
applications of the rule?

MR. LAVRY: Well, it's certainly --

CHI EF JUSTI CE ROBERTS: Say it's the first

one that conmes up.

MR. LAWRY: Well, it would certainly help to
give a -- a reasoned explanation of what's happeni ng.
There -- you -- you're not --

CHI EF JUSTI CE ROBERTS: Well, but your
reasoned expl anation --

JUSTI CE KENNEDY: But all -- all those books
on our wall are the first time it's ever come up. |
mean, that's how the law -- that's how the |aw is made.
So -- the whole point of the adequate independent State
ground, it seens to ne, is part we don't want to affect
rati onal conduct retroactively -- not applicable here.

Two, we don't want to have the State court use this as a
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subterfuge or a device to avoid a Federal right. |
don't think that's applicable here. You m ght want to
argue about that.
So it seenms to nme that the fact that it's a

conpletely newrule in a case of an escape may nean it

is still an adequate ground.
MR. LAWRY: Well, | would -- | certainly
woul d argue that there -- there is every reason to see a

potential for the State seeking to avoid Federal review.
Look at the rel axed waiver cases in the attachnment to
the brief. There are 51 cases over a 20-year period
where the State courts reviewed every single issue on
the nerits in a capital case, regardl ess of what
happened bel ow. \

JUSTI CE SCALI A: And they concluded that was

ridicul ous, so they stopped doing it.

MR. LAWRY: But -- but during the tinme
period -- during the relevant tinme period in M.
Kindler's -- from-- fromhis escape all the way through

hi s PCRA proceedi ngs, that was the rule. And - and
then they changed it, which is simlar to -- to sonme of
the other things that we see in this case.

JUSTI CE KENNEDY: But those weren't escape
cases. Were they all escape cases?

MR. LAWRY: Oh, no.
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JUSTI CE KENNEDY: No.

MR. LAVRY: No.

JUSTI CE KENNEDY: Well, that's the point.
Why isn't escape sui generis, and how can we ever say
t hat ?

MR. LAWRY: Well, but -- but if you want to
| ook at what the Pennsylvania Suprene Court actually
said here, they said M. Kindler's case is in the
category |ike people who affirmatively waive. OCkay,
that's what they said on direct appeal. Then you | ook
in PCRA, on the PCRA appeal, and they don't treat him
li ke the people who affirmatively waive. That's not
consi stent application.

CHI EF JUSTI CE ROBERTS: ?ou don't doubt that
It would be an independent and adequate State rule to

say whenever anybody escapes they waive their clains?

MR. LAWRY: That -- certainly, going
forward, that's -- that's an adequate rule, yes.
Anot her -- anot her aspect of --

JUSTI CE GINSBURG: Well, what's the interest
in not applying this in this case? As you say, that's a
fine rule. |If you are a fugitive, you are out. You say
that wasn't the rule at the tine he escaped. But you
are not asserting any reliance interest by the escapee,

that, gee, if | knew that the rule was going to be
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mandat ory, | wouldn't have a chance to appeal to the
di scretion, | wouldn't have escaped.

There’s no -- there’s no absence of notice
that -- that matters. | nean, if he had notice he would
have still escaped, | assune.

MR. LAVRY: Yes, but the -- the issue here
I's not solely about notice to M. Kindler. There is an
I ssue al so about evasion of Federal review. That goes
right back to Ward, in like 1920, tal king about State
courts seeking to take away this Court's jurisdiction by

JUSTI CE GI NSBURG: But you just said that it
woul d be okay to have a rule going forward that if you
are a fugitive, you are out. \

MR. LAVWRY: But that -- but that's if it's
-- if it’s a firmy established rule that’s consistently
applied. And that's not what we see here. And let ne
gi ve you anot her exanple of that. Even in a noncapital
case, the Pennsylvania Supreme Court never held that a
presentencing flight neant that the defendant woul d get
no post-conviction review. They -- they affirmatively
rejected that idea in Comopnwealth v. Huff. But for
M. Kindler, they said a presentencing flight nmeans no
post-conviction review. It’s sinply --

CHI EF JUSTI CE ROBERTS: \What is -- what is
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-- what is the Federal fugitive rule?

MR. LAWRY: The Federal fugitive rule is --
that was set in Otega-Rodriguez -- says that a flight
presentenci ng does not take away your appellate rights.
It says that the district court has discretion how it
woul d want to deal with that. It also thought --

CHI EF JUSTI CE ROBERTS: Has discretion?

MR. LAWRY: It has discretion. It says, you
know, the blunderbuss of dism ssal is not -- is not an
appropriate -- is not usually an appropriate devi ce,
because there are a |lot of other things the district
courts can do short of taking away all appellate rights,
no review by any court anywhere.

CHI EF JUSTI CE ROBERTS: boes the discretion
t hat the Pennsylvania courts have here -- is that
simlar? Can the Pennsylvania supreme courts exercise
that discretion in a calibrated way, not all or nothing?

MR. LAWRY: They -- they certainly could.

The -- one of the things that the --
JUSTI CE KENNEDY: Were you still answering
the Chief Justice's -- | had -- | had one --

MR. LAVWRY: No.
JUSTI CE KENNEDY: -- one nore question. |
didn't nmean to interrupt.

You said there was no post-conviction
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review. | -- | thought they, in this case, went on to
ask -- to exercise alimted review. They didn't reach
the MIls v. Maryland point, but they did give a limted
review to determ ne the sufficiency of the evidence,
whet her the death penalty was a product of passion or
prej udi ce, whether the evidence fails to support the
finding of the aggravated circunstance, whether the
sentence was extensive or proportional. They did give
post- --

MR. LAWRY: -conviction review.

JUSTI CE KENNEDY: -- post-conviction review
on all those points.

MR. LAVRY: Well, now, those were — those
were direct appeal things that they fooked at, yes. The
-- the -- those are a part of the statutory appell ate
review for capital cases in Pennsylvania.

As far as | am aware, nobody has ever gotten
relief fromthat statutorily mandated direct appeal
review. But in post-conviction, they -- they gave no
review at all to the post-conviction clainms, including
the ineffective assistance of counsel claim

JUSTI CE G NSBURG. There is a certain irony
that the case he's relying on, on the nmerits, is MIIs,
where if he hadn't escaped, he woul d have gone through

t he whol e process before MIIls was deci ded.
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MR. LAWRY: Well, but he may well have
gotten relief anyway. He -- he raised -- he actually
rai sed an objection, a MIIs-type objection at trial.
It was raised in the post-verdict notions. It would
presumably have been raised on direct appeal. And --
and if it had so been raised on direct appeal, he
could have -- and he didn't win on direct appeal, he
coul d have sought post-conviction relief in Pennsylvania
based on the fact that MIIs came down | ater, because
t he Pennsylvania retroactivity rule is that you can get
retroactive application of a decision if you -- if you
objected. If you raised the issue earlier and a new
deci sion conmes down that would help you, you can raise
that |ater. \

So the idea of a windfall that was raised in
the Commonwealth's brief doesn't -- he didn't get a
wi ndfall. He didn't get any review in State court, and
there's al so of course the ineffective assistance of
counsel claim The | aw has not changed on the
I neffective assistance of counsel claim

CHI EF JUSTI CE ROBERTS: Well, he got the
wi ndfall of being free for 8 years, right? And | guess
t hat gets back to the point of your friend, which is he
is in no worse position because he escaped and spent

8 years on the lamthan if he had stayed in prison.
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MR. LAWRY: He is in nuch worse position.
He -- he just -- he just had all -- all review taken
away in the State courts and --

CHI EF JUSTI CE ROBERTS: ©Oh, no, no. He --
obviously, if the State prevails, he's in a worse
position. But under your view, he's in this -- he's in
no worse position. He hasn't waived all his objections
and cl ai ns, procedures.

MR. LAWRY: Well, there are certainly other
things that the State can do. They can -- they can
prosecute himcrimnally for escape. There’'s
adm ni strative confinenent, those kinds of things. But
there is really a --

JUSTI CE SCALI A: Before ér after his
execution?

(Laughter.)

MR. LAVRY: Well, there -- this -- this
Court said in Otega-Rodriguez that -- that increasing
sonebody's sentence by a nunber of years based on escape
woul d i ntroduce an el ement of arbitrariness and
irrationality, and -- and certainly changing the
sentence fromlife to death based on disrespect to the
courts seens like a fairly -- a fairly serious
consequence.

CHI EF JUSTI CE ROBERTS: Well -- I'msorry.
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If I could just nail down the point: As far as his
ri ghts and proceedings in this case, he is in no worse
position under your theory having escaped and been out
for 8 years than if he had stayed put?

MR. LAWRY: In -- in Federal court if it's
hel d, as we argue, that the State court rulings were not
adequate, that's true. And their argunent is he should
be executed with no review by any court.

| do want to return for a mnute to rel axed
wai ver because, you know, the primry argunent that |
heard was that in 1984 at the tine of the escape that
rel axed wai ver wasn't that firmy established. That's
simply not true. There are four decisions applying
rel axed wai ver prior to 1984, and thdse deci sions held
that a person who affirmatively waived a constitutional
issue -- | see my time is up.

CHI EF JUSTI CE ROBERTS: You can finish your
sent ence.

MR. LAWRY: There -- okay. There are four
cases, and in every case, the Pennsylvania Supreme Court
gave full merits reviewto all issues, even issues that
were only first raised at oral argunent.

JUSTICE SCALIA: Can | --

MR. LAWRY: Sure.

JUSTI CE SCALI A: -- please. Wiy do you pick
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1984 as the time of the escape? | nmean, whether it's an
adequat e or independent State ground, whether it's been
consistently applied, it seemed to ne -- it seens to ne
you should ook to the tine at which the State rule is
appl i ed.

Now, as of 1984, | suppose there are sone
notice requirenments that you can say due process
requires, but I don't know why the adequacy of the State
ground, whether it's consistently applied, should be
judged on the basis of what was the law in 1984, rather
t han what was the State law at the tine they applied the
rul e.

MR. LAVRY: Well, there -- there is a
gquestion about whether that’s introddcing a novel rule.
But -- but | was -- in the comments | was just making, |
was principally addressing the Comopnweal th's argunment
t hat rel axed waiver wasn't that well established in
1984.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Eisenberg, you have 4 m nutes.

REBUTTAL ARGUMENT OF RONALD El SENBERG
ON BEHALF OF THE PETI TI ONERS

MR. EI SENBERG. M. Lawry's answer to the

gquestion about a mandatory forfeiture rule, Your Honors,

| think is the crucial one here. When asked whet her an
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automati ¢ mandatory forfeiture rule would be adequat e,
he said yes. And | think that's the problemwth just
trying to remand this case w thout doing nore, because
that's where you wi nd up.

If the | ower Federal courts continue to
undertake the kind of consistency analysis that they
t hi nk consistency requires, it will drive that sort of
di scretion out, and you will wind up with forfeiture
rules and other State procedural rules that are all
automatic, because that's the way the Federal courts
will be telling the State courts that their rules wll
be found adequate State grounds and enforceabl e on
Federal habeas corpus review.

There was no subterfuge Here the -- to avoid
or evade the Federal question. The argunent in favor of
that position is: Look at all the other cases where the
State court did address Federal constitutional
questions. Well, exactly. OF course we did in many
ot her capital cases. And the -- the penalty for trying
to be lenient in those other cases is that now in the
wor st case we can't apply any sort of forfeiture, any
sort of procedural bar, even for a guy who breaks out of
jail twice. The State court --

JUSTI CE SCALI A:  \What -- what about his --

his col | eague who broke out with hin? How do you -- how
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do you explain that?

MR. El SENBERG That -- that defendant was

gone less than 2 weeks. And so we w thdrew our

to quash his appeal. It's not just that the State court

didn't grant it; we withdrew it because he
recaptured in New York 2 weeks |later.

This guy was out for 7 years.

was

Afte

noti on

r he

was captured the first time in Canada and started to

fight extradition, his post-verdict notions were

di sm ssed. The motions that he had been --

and

told him

that under State law at that tine were absolutely

essential to preserving any clainms for furt

her

revi ew,

and his response to the dism ssal of his post-verdict

notions after the first escape was to break out of jail

again a second tine.

During the second escape, sonebody di ed,

anot her prisoner fell to his death. During the first

escape, the plan, the diversion that allowed this

def endant to sneak out through the w ndow he sought

t hrough, was to have a riot staged on the part of the

ot her prisoners, during which they tried to push one of

the prison guards off the third tier of the prison cells

to the fl oor bel ow. That would -- that caused all the

ot her guards to rush up. During that tine,

def endant slipped out the w ndow.
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That's why this was the case where the court
exercised its discretion to inpose a procedural bar
M. Lawy says, well, the Commonweal th just wants to
execute himw thout any sort of review

He did have limted review, as Justice
Kennedy pointed out, but really you are left with only
the two choices of inposing a procedural bar, a bar that
this Court said was | ongstanding and well established in
American |law in Estelle v. Dorrough --

JUSTI CE STEVENS: May | ask --

MR. EI SENBERG. -- or else |eaving the
def endant better off than he woul d ot herw se have been.

JUSTI CE STEVENS: May | ask this question?
We have all been sonmewhat troubl ed bécause of sone
anbiguity in the opinion below. And what if we — your
-- your opponent answered this question. What if we
were to say that the answer to the question presented,
initalics in your brief, is "no" and send it back to
the court of appeals and tell them whether they —- that
woul d change their decision or not? Wuld you agree
that would be a proper disposition?

MR. ElI SENBERG. No, Justice Stevens. |
think the reason the case is worth being here is to
provi de greater guidance than that to the |lower courts.

| think the reason that so many States have wei ghed in
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on this question --

JUSTI CE STEVENS: The gui dance you have
asked us to give is whether there is this automatic
rule. And if you say there isn't, doesn't that give
gui dance?

MR. ElI SENBERG  Well, | --

JUSTI CE STEVENS: And the answer — would
not that answer the question on which there’'s a conflict
anmong the circuits?

MR. EISENBERG |I'mafraid it doesn't -- it
doesn't help resolve the -- the path to which the Third
Circuit got to that point. And that's really the
under |l ying problem

There has been a | ot of éonfusion about this
Court's adequate State grounds doctrine. Not, | would
suggest, so much in the results that this case -- that
this Court has reached, not in the kind of inadequacy
that this Court has found, which by and |large deals with
retroactivity or Civil Rights Era cases where the courts
-- the State courts were clearly discrimnating against
Bl ack defendants in favor of White defendants.

We don't have anything like that here.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 2:01 p.m, the case in the
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above-entitled was subnmtted.)
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