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PROCEEDI NGS
(12:59 p.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next in Case 08-604, Union Pacific Railroad v.
The Brotherhood of Loconotive Engineers and Trai nnen.

M. Ball enger.

ORAL ARGUMENT OF J. SCOTT BALLENGER
ON BEHALF OF THE PETI TI ONER

MR. BALLENGER: M. Chief Justice, and may
It please the Court:

Section 3 first (q) of the Railway Labor Act
says that the findings in order of the division shal
be concl usive on the parties, except that the order of
t he division may be set aside for oné of three specified
reasons. As a matter of plain dictionary meaning in
this context, "except"” neans that there are three and
only three exceptions to the otherw se conclusive nature
of these awards.

In the Sheehan case, this Court explained
that the dispositive question is whether the parties'
objections falls within one of the three reasons
specified within the statute. This Court explained that
the statutory | anguage neans just what it says and that
a contrary conclusion would ignore the ternmns,
pur poses -
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JUSTI CE SOTOVAYOR: Counsel, the circuit
court did things in an unusual order. Instead of
reaching the statutory question, it reached the
constitutional question, in part, because it viewed the
two as entw ned.

VWhay isn't its judgnment that there's a
statutory violation what's at issue before us? Because
that's what they said.

MR. BALLENGER: Well, Your Honor, it
certainly would be this Court's prerogative and
appropriate for this Court to choose to reach the
statutory ground first, but we think that the
Respondents have no viable clai munder the statute, and
so then --

JUSTI CE SOTOVAYOR: \Why not ?

MR. BALLENGER: Their only clai munder the
statute is under the second statutory ground of review
for an award that fails to confine or conformitself to
the board's jurisdiction. An arbitrator's
jurisdiction --

JUSTI CE SOTOVAYOR: No. It's an award that
is contrary to the Act.

MR. BALLENGER: But, Your Honor --

JUSTI CE SOTOVAYOR: That's the --

MR. BALLENGER: They -- they have never made

4
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t hat argunent, Your Honor.

JUSTI CE SOTOVAYOR: Well, | sawit in their
brief to the Ninth Circuit. The Ninth Circuit analyzed
the requirenments of the Act and of circular 1 and said
the board's ruling is not based on those.

MR. BALLENGER: Your Honor, on -- on page 5
of their brief to the Seventh Circuit, they waived any
argunment based on that first statutory ground of review
There was a first count in their petition for review
t hat was based on that statutory ground, and on page 5
t hey renounced it.

The only --

JUSTI CE BREYER: It's the sanme argunent --
it's the sane argunent, as if you had an APA case, and
the words in the APA are "arbitrary, capricious abuse
of discretion.” So sonmebody who has an unfair procedure
says it violates those words.

MR. BALLENGER: Well, it --

JUSTICE BREYER: And | don't really see that
it's any different, except we normally go to those words
before we woul d deci de a due process question. It's the
simlar kind of question. Wy wouldn't we do the sane
t hi ng here?

MR. BALLENGER: Your Honor, | think that

there is an inportant difference. The first ground of
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revi ew under the Act provides review for violations of
the plain terms of the RLAitself. The second ground is
for an act in excess of jurisdiction, which the | ower
courts have correctly understood to be a reference to
this Court's Steelworker trilogy standard of review for
| abor arbitration generally. An arbitrator's
jurisdiction is to interpret and to apply the parties'
agreenent and the relevant arbitral rules. An
arbitrator exceeds his jurisdiction if, but only if,
under this Court's well-settled case |aw, his decision
isn't even arguably construing or applying the rel evant
principles. And this decision clearly satisfies that
standard, Your Honor.

| woul d urge the Court té | ook at the
board's decision in this case, and one of the five
appears at pages 65 -- 65a to 72a of the petition
appendi x. The rel evant reasoning starts on 68a to 7la.
The awards contain five pages of careful reasoning by
the board. The board says that, quote: "W carefully
studied the arbitral and judicial precedents cited by
both parties in support of their respective positions”;
and that "An evidentiary process after the appeal to
this board woul d have been contrary to the procedural
requi rements contained in circular 1, as well as the

wei ght of arbitral precedents supporting the carrier's
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position."”

Well, what are those requirenents? Section
301.2(b) of circular 1 expressly says that, quote: "No
petition shall be considered by any division of the
board unl ess the subject matter has been handled in
accordance with the provisions of the Railway Labor
Act," which includes the statutory requirenent that a
conference nmust have occurred. The board has reasonably
under st ood that --

JUSTI CE STEVENS: But may | ask, just to be
sure, do you -- do you contest the question of whether
t here was conferencing?

MR. BALLENGER: It's a conpl ex question,
Your Honor. In the arbitration, Unién Pacific went --
when this issue cane up, Union Pacific went back to its
records and determ ned that it had proof in its own
records that two of the five cases had been conferenced.
And so we essentially conceded that point in the
arbitration.

JUSTI CE STEVENS: You conceded that there
was conferenci ng?

MR. BALLENGER: We didn't contest that point
in the arbitration. O course, the arbitrators
correctly determned that it was irrel evant.

As to the other three, the -- Union Pacific

7
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did not have in its files the paperwork that it would
expect to see there if conferences occurred. So --

JUSTI CE STEVENS: |'m not sure that answers
my question.

MR. BALLENGER: Well, we took the position
in the arbitration that we don't know for sure whether
conferencing occurred and that it's Respondent's burden
to prove it, and that the proof that they proffered in
the arbitrati on was not convincing and sufficient to
satisfy their burden. We think that constitutes
contesting the issue in an ordinary |egal sense.

JUSTI CE GI NSBURG: But you didn't contest it
in two. Two cases, you concede that there was in fact a
conf erence.

MR. BALLENGER: In two cases, that appears
to be correct, Justice G nsburg. But, of course, the
board properly determned within its discretion that
that fact is not relevant because the board enforced its
procedural rule that the evidence of conferencing --

JUSTI CE GI NSBURG: Yes, but the board can
make rul es of procedure. It can't make rul es of
jurisdiction. The disnm ssal of all these petitions was
for want of jurisdiction.

Now, if the board has no authority to set

its jurisdiction -- and | think that's plain; Congress
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has that authority, not the board -- then it is required
to exercise the jurisdiction that Congress gave it. So
why isn't that the very first question that this Court
shoul d deal with?

The board threw these cases out for want of
jurisdiction. Whatever the failing was, it was not and
could not be jurisdictional because the board has no
authority to describe its own jurisdiction.

MR. BALLENGER: But, Your Honor, the
board was -- | think the board is entitled to nean
different things by the word "jurisdiction" than perhaps
an Article Ill court would mean. This Court often neans
many different things when it uses that word.

What the board held was fhat the -- under
t he | anguage of circular 1 and the wei ght of arbitral
precedent, the board cannot consider information that is
not included in the parties' initial subm ssions. The
board has understood for a very long time, consistent
with the | anguage of circular 1, |ike section 301.2(a),
that it is an appellate body that nakes decisions on the
basis of a record that is before it, that was organi zed
on property and presented by the parties in their
initial subm ssions.

JUSTI CE GINSBURG. So you say this is just a

m st aken use of words, rather than -- than the board
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sayi ng, under our rules, we don't have power to handle
this?

MR. BALLENGER: The substance -- | think it
can -- you can get tied up in the word "jurisdiction" in
a way that makes it nore confusing than it needs to be.

The -- what the board held was that the
confluence of the procedural rules -- specific
procedural rules in circular 1 establish two
propositions: First, that the board cannot consider a
matter unless conferencing in fact occurred; and second,
that the only evidence that the board is ever allowed to
| ook at under its own procedural rules is the evidence
that is in the initial subm ssions. |If you put --

JUSTI CE Gl NSBURG. Do yod -- do you dispute
what your opponent tells us, that sone panels of the
board, even when there has been no conference, |et alone
no proof of a conference, but sonme panels have stayed
proceedings to allow the conference to occur, and then
the board will pick up?

MR. BALLENGER: That -- we don't contest
that, Justice G nsburg. But, of course, this isn't
ordi nary agency adjudication of the sort conducted under
t he APA, where the board has to stand behind as an
entity every decision that is made by any panel.

This is a peculiar sort of agency-supervised

10
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arbitration, and it's perfectly appropriate in this
context for two sinmultaneous panels of the board to
reach different interpretations of the sanme | anguage.
And a Court really --

JUSTI CE SOTOVAYOR: Counsel, that's true
generally, but if the board believes that as a matter of
law it can't hear this dispute and consi der nor mal
grounds for excusing a failure to include sonmething in
the record because, in its own | anguage, we can't do it,
the | aw doesn't permt us to do it, we have no
jurisdiction to consider matters outside the record, we
don't apply normal rules of waiver or forfeiture or any
of the other rules that attend thenselves to a failure
of a party to immediately raise a de{ense i ke you coul d
have done and waited 2 and a half years to do, doesn't
t hat suggest that the board is not reaching -- nerely
resting its decision on a nerely procedural rule; it's
resting its decision on its erroneous view that the | aw
deprives it of jurisdiction to hear the case?

MR. BALLENGER: | don't believe so, Your
Honor. First of all, this Court squarely rejected in
t he Sheehan case itself the suggestion that there is
I ndependent judicial review just because a question of
|law is at stake. That was the --

JUSTI CE SOTOVAYOR: No, but that -- this is

11
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not merely a question of law. This is a question of
jurisdiction: 1Is it entitled to hear a dispute by | aw?

MR. BALLENGER: There is no question -
one has ever disputed in this case -- that thé-bggrd was
entitled to hear this matter.

For instance, the question of arbitral
jurisdiction, no one has ever disputed that this -
this dispute was properly before the board. +h;hat
board resolved it. The board sinply resolved it on
procedural grounds. And the explanation that it gave
was that considering nmaterial outside of the initial
subm ssions would be contrary to circular 1 and to the
wei ght of arbitral precedent directly on the point.

JUSTI CE Gl NSBURG. | an1{ooking at the
decision and they are all identical in this respect.
And the board said it has no jurisdiction to consider
any of the remmining procedural or substantive issues
associated with this claim

"No jurisdiction" -- that sounds |ike they
are saying: W have no authority to consider anything
about this case; we nmust toss it out because there is no
proof of the conference.

MR. BALLENGER: Again, Your Honor, | think
the inmportant point is that the board is not required to

use the word "jurisdiction" in precisely this sense.
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There is no question that the board has jurisdiction
over this dispute. It is a mnor grievance under the
Rai | way Labor Act within the --
JUSTI CE SOTOVAYOR: Don't you think there is
a big difference between the adjudicator saying, ‘°‘I
could, but | choose not to because there is no reason

for your failure, from*®‘l won't because | can't.’’

MR. BALLENGER: In --

JUSTI CE SOTOVAYOR: Those are -- those are
two very different concepts.

MR. BALLENGER: They're -- they certainly
are in an Article I'll court, Your Honor. But this Court
has said many, many tines that the word "jurisdiction”
is a word of many neani ngs, too nany\neanings.

JUSTI CE BREYER: Could -- can you go
back for a mnute? | nean, this reads as if it's very
conplicated, but for me, | read the AFL-CI O brief and
that's what | amthinking of, and it seenmed this is not
such a hard case. Basically, there is a statute filled
w th words of procedure, and it isn't too difficult to
interpret that statute as neaning that the board shoul d
have fair procedure, not unfair procedure.

Now, if you are willing to make that gi ant

step, the remaining issue in the case is whether the

procedure here was fair or unfair. And the Seventh

13
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Circuit is filled with pages of opinion that explains
why it was unfair. And the reason basically it was
unfair is because no one in his right mnd previous to
this case woul d have thought that you should fill up
your brief with a lot of facts that nobody's going to
contest. And after this case, the board said: By the
way, you have to put in a whole Iot of jurisdictional
facts even if nobody is going to contest them and since
you didn't do it, you are out, and we won't even give
you a chance to do it now.

Okay? So | read that. | thought, is there
something wong with that? And then | thought |'d ask
you, because you woul d know.

(Laughter.)

MR. BALLENGER: | think that there are severa

things wong with it, Your Honor, starting fromthe prem se

that the statute guarantees in all instances procedures
that are, quote/unquote, "fair" in an untethered sense.

Thi s statute guarantees specific procedura
rights, which, if you put themtogether, do guarantee
fair procedures. But it doesn't guarantee fairness in
the abstract. So what you have to | ook at are whet her
the specific procedures that are guaranteed by the

statute were conplied with, and they were.
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Now, taking a step back, even if we are
going to talk about what is fair and unfair, there is
absol utely nothing unfair about what happened here. As
t he board expl ai ned, referencing its own prior
precedents and the plain | anguage of the regul ations
t hat are governing, the Respondents clearly were on
notice that they had to do this.

Several prior decisions of the board had
di sm ssed grievances for precisely the reason that there
was no evidence of conferencing in the on-property
record. That is if you |look at page 40 of the joint
appendi x. 18679 fromthe first division holds that
squarely.

JUSTI CE STEVENS: Are thére any -- is there
any rule describing how one has to get this into the
record? It's just -- how -- what would have been the
proper way to prove that conferencing occurred?

MR. BALLENGER: As the board has expl ai ned
in prior cases, the ordinary nmethod of proving that
conferencing occurred is that the | ast exchange of
correspondence on the property between the carrier and

the union references the conference that had occurred

and what happened. And then both parties or -- or
the -- the union use that exchange of correspondence
to -- in their initial subm ssions to the board,

15
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pursuant to section 301.2(a), which requires, consistent
with the text of the statute itself, that every
subm ssion of the board will include, quote, "a full
statenment of the facts and all supporting data bearing
on the dispute.”

JUSTI CE STEVENS: But that doesn't refer to
conferencing, does it?

MR. BALLENGER: It’'s a full statenent of -
of all of the facts and supporting data, which iné[udes
conferencing. Yes, Your Honor.

JUSTI CE STEVENS: Inplicitly includes --
not expressly includes conferencing.

MR. BALLENGER: Well, that's how the board
has understood it, and, of course, tﬁe board is entitled
as an arbitral body to interpret its own rules.

JUSTI CE STEVENS: | see. Ckay.

MR. BALLENGER: W thin the enornmous
di scretion that this Court has established in the
St eel worker trilogy standard of review, which is that
as long as the arbitrator is even arguably construing or
applying the appropriate principles, his decision has to
stand. There is no real question, | think, if you |ook
at the five pages of careful reasoning and the expressed
text of circular 1 here that this -- this is an

exenplary arbitral award. The arbitrators were careful,
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t hey were construing and applying the rel evant
principles. And this Court has said -

JUSTI CE Gl NSBURG And-;t's goi ng agai nst
anot her panel that says, not only you don't have to have
the proof, even if you didn't have the conference we are
not going to throw you out.

Now, there is different panels, but it is
the same board. Why shouldn't the grievants here say,
we don't understand this? |It's conceded there was a
conference, at least in two of the cases. OQur buddies
didn't even have a conference, and this sanme board, a
di fferent panel, allowed themto cure it. And | can't
cure it now That is the height of arbitrary behavior
by the board, it seens to ne. \

MR. BALLENGER: Your Honor, exactly the sane
t hi ng happens to litigants in courts all of the tine.
Three identically situated litigants go to three
different trial courts in the sane State with identica
claims under the sane statute, and they present those
claims and they get three different answers fromthe
State trial courts. That is not a violation of due
process. Sonetines --

JUSTICE GINSBURG: |'mnot -- |I'm not
tal ki ng about due process. |'mtalking about conformty

wth the Act, the Act's requirenent. | --
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MR. BALLENGER: Your Honor, it is a feature
of the Railway Labor Act schenme that different -- each
panel of the board is its own discrete interpretive
uni verse and is to be judged by the Federal courts
according to the standards set up in the statute. It
wi || happen that boards -- that panels disagree about
t he proper resolution of an issue. That's happened --

JUSTI CE GI NSBURG. So does the board as a
whol e, apparently, because | am | ooking at the
I nstruction about joint exhibits, and it tells the
parties, when you are going to make a subm ssion, don't
I ncl ude unnecessary docunents, and anong things, don't
i nclude things that aren't in dispute --

MR. BALLENGER: Three th{ngs about --

JUSTICE GINSBURG: -- like letters
requesti ng conferences.

MR. BALLENGER: Three things about that,
Your Honor. First of all, that instruction sheet
doesn't apply here at all. It applies only when the
parties get together beforehand and agree to file a
joint -- a joint submssion to the board, so that they
really have tal ked about what’s in dispute and what
isn"t. It wasn't even pronul gated until after the
submi ssions in this case were nmade.

And it's not clear how the board is going to

18
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understand that | anguage. It doesn't say that the
parties can omt evidence of conferencing. |t says they
can omt, if they don't dispute it, letters requesting a
conf erence.

JUSTI CE BREYER: It nust be what they think
of as an interpretation of the rule and the statute that
t hey already had promul gated. The rule and the statute
say -- the rule says you have to include all known
rel evant argunmentative facts. So what this circul ar
says: We nean it; we nean the facts that people are
havi ng an argument about.

And then the statute says, a full statenment
of the facts bearing upon the dispute. And the circul ar
and then this docunent say: W nEan\a full statenment of
facts that sonebody m ght think have something to do
with an argunment that people are having.

MR. BALLENGER: But if --

JUSTI CE BREYER: And, so, only after this
case did the board say: Oh, no, you have to include
sone di sputes that nobody is disputing, sonme facts that
nobody has ever disputed or seens to.

Now, what's -- what's the response to that?

MR. BALLENGER: Again, Your Honor, there’s
not hi ng uni que or new about what the board did here.

The board has done this before.

19
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Now, as to the circular, it remains --

JUSTI CE BREYER: But I'mright in stating
what they did? |Is ny statenent of what they did, which
was nmeant to be as pejorative as | could possibly make
it --

(Laughter.)

JUSTI CE BREYER: -- and you are going to
say, that's right, that's the correct statenent of what
happened?

MR. BALLENGER: No, I'm-- |'m disagreeing
with the -- the characterization that this is the board
saying, we're going to make up a new rule that we've
never applied before. That's not what happened here.
The board said that the wei ght of arpitral precedents
supports the carrier's position.

Now, as to the -- the instruction sheet, it
remains to be seen how the board is going to interpret
that. And in an appropriate case, a court, if they
interpret it in a manner that was wholly arbitrary and
wi t hout reason and would violate the Steel worker
trilogy arbitral standard of review, then of --

JUSTI CE GI NSBURG: Then the board is telling
people -- I will go back a sentence: "Representatives
may wish to omt docunents that are uninportant and/ or
irrelevant to the disposition of the dispute.”

| mean, that -- that seenms to nme is trapping

20
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people, if the board says, please don't dunp on us
unnecessary paper.

MR. BALLENGER: Your Honor, no one in this
case could have legitimately relied on that instruction
sheet, whatever it means. And the -- the board has not
yet construed what it's going to nmean. But it doesn't
by its own terns apply here, because a joint subm ssion
was not made.

JUSTI CE GINSBURG. Then if -- a person
followng this is obliged not to pay heed to this advice
because if you don't put in every docunent, if you don't
put in enough evidence of conferencing, you are going to
be out and never have your grievance heard.

MR. BALLENGER:  Your Hondr, in an
appropriate case, if a board panel interpreted that
| anguage in -- in a manner and that woul d be
i nconsi stent with something that that panel then did,
then there m ght be an inherent conflict that --

JUSTI CE SCALI A: Do | understand you to say
t hat that provision was not applicable here anyway?

MR. BALLENGER: It's not applicable at all,
Your Honor.

JUSTI CE SCALI A: Does the other side contest
t hat ?

MR. BALLENGER: Not that | am aware of.

21
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It -- it only applies in the case of joint subm ssions,
and it was not promulgated until after the subm ssions
here were filed. So no one could legitimtely rely on
that instruction sheet.

And in any event --

JUSTI CE GI NSBURG. They are not relying on
It as applicable in this case. They are relying on it
as the board' s indication that it's sound to tell the
parties, don't dunp on us unnecessary paper.

MR. BALLENGER: Well, the board obviously
does not consi der evidence of conferencing unnecessary,
Your Honor. It has held for a very long tine, going
back, | think, 40 years to Award 18679 at |east, that
evi dence of conferencing is essentiaf to the board's
consi deration of any dispute under the terns of the
statute.

JUSTI CE Gl NSBURG: Sone panels of the board.
Ot her panels think this is an em nently curable defect.

MR. BALLENGER: That's right, Your Honor.
But an arbitral decision does not violate the
St eel wor ker standard of review sinply because ot her
arbitrators disagree.

JUSTI CE G NSBURG: That's a decision on the
nmerits. Here we are tal king about a threshold barrier

to even get your case heard. And that is being decided
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differently by different panels.

MR. BALLENGER: Your Honor, this Court has
made cl ear that issues of procedural arbitrability,
t hreshold conditions to arbitration, are governed by the
same standard as nmerits issues in arbitration. In the
M sco case, for instance, there was a question of
evi dence, and the arbitrator refused to consider certain
ki nds of evidence. And this Court said questions of
procedure are for the arbitrator.

In John Wley v. Livingston, which is in
many ways very simlar to this case, it involved a
procedural precondition to arbitration that the parties
have to neet in conference prior to beginning the
arbitration. And the question in Joﬁn Wl ey & Sons was
whet her that precondition of conferencing should be
wai ved on the ground that it -- on the facts of that
case it would be futile. And the party -- one party
tried to get a court to intervene on that question,
because it could have precluded the arbitration
entirely. And the Court said that procedural questions
arising out of the arbitration and bearing on its
di sposition are for the arbitrator, not for a court.

JUSTI CE STEVENS: May | ask this question?
| may have an incorrect inpression about it. |Is the --

the thing that's at issue is whether or not conferencing
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occurred. Is it also inportant to know what happened at
the conferencing? You may not know this. Is the -- is
there some sort of -- a factual description of the

negoti ations that took place during conferencing an
I mportant part of the subm ssion?

MR. BALLENGER: Not ordinarily, Justice
St evens.

JUSTI CE STEVENS: So the only -- the only
i mportance is to just to establish the fact that there
was a conference?

MR. BALLENGER: It was very inportant to the
congressional plan and so it's witten into the statute
that the parties make one | ast effort to settle these
grievances before it cones to the boérd. That is a
precondition of the board' s consideration of any
grievance. | --

JUSTICE GINSBURG:. And in two cases you
concede that that condition was net, that there was a
conference?

MR. BALLENGER: Yes, Your Honor.

JUSTI CE Gl NSBURG:. So we are not even
tal ki ng about a conference requirenment. We are talking
about a pleading rule, how you plead. Everybody
concedes that the conference occurred in two cases.

MR. BALLENGER: Your Honor, every -- every
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JUSTI CE Gl NSBURG. The question is how you
pl ead that.

MR. BALLENGER: Yes, Your Honor. Every
adj udi cative body has to be able to enforce its
procedural rules. And the board has a procedural rule

JUSTI CE SOTOVAYOR: Can -- can we -- |'m
sorry.

Let's assunme that in a published opinion
there are two procedural defaults. One, the union does;
the other, the railroad does. The board says: You
know, I amresolving this dispute. |'mnot forgiving
the union's procedural default, but f will forgive the
railroad' s procedural default, because they're an
i mportant |ifeline business for Anerica, and we've got
to make sure that they're protected at all costs, and
uni on nmenbers are just not inportant enough to that
schene.

MR. BALLENGER:  Your Honor, in that --

JUSTI CE SOTOVAYOR: I n your theory, there’'s
no due process violation in that case? They have heard
t he argunents, they have given you a full opportunity to
make your point about the procedural default. They are

announcing a newrule. It's okay. So what's wrong with
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t hat ?

MR. BALLENGER: That case woul d be
revi ewabl e, Your Honor, and properly so under the --

JUSTI CE SOTOVAYOR: Under what theory?

MR. BALLENGER: -- statutory ground of
review for exceeding jurisdiction.

JUSTI CE SOTOVAYOR: \Why?

MR. BALLENGER: Because in that case the
arbitrator is not even arguably construing or applying
the rules; he is dispensing his own brand of industri al

justice, as this Court said in the Enterprise Wheel and

Car case.

JUSTI CE SOTOVAYOR: Well, point ne to any
rule, that --- you know, anybody coufd point to a rule
and says it commnds a result. They -- there are rules

here that say disputes should be submtted to the board

- the

and resolved. And they are resolving the dispute
di spute, and they are saying, you have defaulted, you
didn't.
MR. BALLENGER: But every -- every
adj udi cative body has to have the ability to set and
enf orce procedural rules governing its procedures.
JUSTI CE SOTOVAYOR: But they can do that.
That's what -- that's what the circuit said.

MR. BALLENGER: In this --
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JUSTI CE SOTOVAYOR: They coul d have passed a
rule that told people, warned them and said this is a
procedural rule we are going to apply.

MR. BALLENGER: Well, they did, Your Honor.
They have section 301.2(a) and (b), which if you put
t hem toget her give at l|least fair warning --

JUSTI CE SOTOVAYOR: At what point does the
interpretation of rules that don't command a result
beconme i nproper, outside the board's jurisdiction?
According to you, never.

MR. BALLENGER: Under the -- under the

St eel wor ker standard of review for arbitral decisions,

there will be a point at which the board's
i nterpretation isn't even arguably grounded in -- in the
rules, and it will be reviewable. As a matter of

constitutional due process, which is what we are here
tal ki ng about today, there probably is no point outside
of the substantive interpretation of a crimnal statute
where that kind of interstitial gap-filling or
i nterpretation could be unfair. It happens to litigants
all of the tinme that they come to a court and are
surprised by how a court resolves a disputed procedural
gquesti on.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Geoghegan.
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MR. GEOGHEGAN: " GAE-gunn, " actually.
CH EF JUSTI CE ROBERTS: " GAE-gunn."
ORAL ARGUMENT OF THOMAS H. GEOGHEGAN
ON BEHALF OF THE RESPONDENT

MR. GEOGHEGAN: Good afternoon, M. Chief
Justice, and may it please the Court:

The first and nost inportant thing that the
Respondent would like to stress is that we are not here
reviewing an arbitrator's interpretation of the contract
or here under the review standards set by Steel worker

trilogy. W never received an interpretation of the

contract, and by that | nmean the contract in any
aspect -- procedural rules of the contract, substantive
rules of the contract. No contract interpretation for

t hese five engineers. And the reason that the
Respondent urged both a statutory and due process
violation is that without any interpretation of the
contract, these five cases were dism ssed invoking
circular 1, Code of Federal Regul ations, as the basis,
and denying these five engineers any determ nati on of
their contract clains.

They never got to what the Railway Labor Act
with its mandatory arbitration procedure prom sed the
engi neers and the carriers: a resolution of their

contract clains for the purpose of industrial peace.
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JUSTICE SCALIA: But it didn't --

MR. GEOGHEGAN:. The way these cases --

JUSTICE SCALIA: It didn't prom se themthat
categorically. There were certain things they had to
do, right? One of which was to have conferencing, and
in three of these cases they didn't. So that pron se
didn't extend at least to those three cases. And in the
ot her two, where there was conferencing, the Act also
provi des, as any sensible act would have to, for the
adoption of procedural rules. And the procedural rule
here, according to the arbitrator, required the
subm ssion of that evidence of -- of consultation with
the conplaint, which didn't happen.

MR. GEOGHEGAN: Your Hondr, | respectfully

di sagree. These cases -- the panel never said that the
three cases were not conferenced. Union Pacific has not
said that these three cases were not conferenced. The
panel said that, no matter how convincing the evidence
that these other three cases were conferenced, that all
five cases were conferenced, it would not consider that
evi dence because it was not attached to the original
subm ssi on.

JUSTI CE SCALIA: Do -- do you say that al
five were -- were conferenced?

MR. GEOGHEGAN: Oh, absolutely.
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JUSTI CE SCALI A: |s that your

position?

MR. GEOGHEGAN: We have -- we have

correspondence - -

i ke that

matt er

CHI EF JUSTI CE ROBERTS: But we have rul es

-- we have rules |ike that al

how clear it is what happened bel

the tine.

No

ow, if it wasn't

I ncluded in the question presented, we say you can't

raise it.

This is just a rule like that

They have a rule saying this is what you

have to do. You have got to put the evi

conferencing in --

You didn't do it,

that it

- on the facts, on the real facts,

dence of

so we are not going to -- the fact

is not an adequate challenge to the procedural rule.

true if there was a rule that

to be attached to the original

MR. GEOGHEGAN: Your Honor,

such rul e. 301 --

now?

subm ssi on.

in the record at a particular tine.

it occurred

t hat woul d be

requi red these docunents

There is no

CHI EF JUSTI CE ROBERTS: You think there is

In other words, this is -- rul enmaking by

adj udi cation is not unheard of.

i S not

MR. GEOGHEGAN: Rul emaki ng by adj udi cation

unheard of, Your Honor. But this is not

rul emaki ng by adj udi cati on because this particul ar

panel

which is an arbitration panel,

30
Alderson Reporting Company

a division;

it's



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

five menbers; it’s a division of the adjustnent board --
has no power to make rules. Congress in section (v) of
section 153 of the Act del egated the rul enaki ng power
under this Act on a one-tine basis. In fact, it put in
the dates. It had to start in June 1934 and be done in
19 -- October 1934. That is the only power that this
34- menber adjustnment board has to make rul es.

A panel has no power delegated to it by the
Congress under this Act, and the Act is very specific,
because Congress -

CHIE%-JUSTICE ROBERTS: So is it -- is --
where is the rule that there has to be conferencing?

MR. GEOGHEGAN: The rule -- there is no rule
that there has to be conferencing. fhere is --

CHI EF JUSTI CE ROBERTS: So you think -- you
think that was where the board erred, in requiring
conf erenci ng?

JUSTICE SCALIA: It's in the statute, isn't
it?

MR. GEOGHEGAN: It is in section 152, which
is not a statute, by the way, that the NRAB adm ni sters.

We are not disputing that we have to prove
conferencing. W're happy to prove it. W have
evi dence of conferencing.

CHI EF JUSTI CE ROBERTS: Well, it's -- can
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t he board adopt procedures about how you go about
provi ng conferencing? You say there’'s no rule because
there wasn't a rule adopted in 1934. There is a rule
that there has to be conferencing. Does that nean
at any point in time you can just pop up and say, oh, by
t he way, there was conferencing? O can the board say,
this is how you go about establishing it?

MR. GEOGHEGAN: We believe that the -- that,
given that there are no rules on this point -- and the
Seventh Circuit made that point clear -- that what has
been to be done is to facilitate the purpose of the Act,
which is to get a contract interpretation. W have --

CHI EF JUSTI CE ROBERTS: So they can -- the
board can never have a rul e that sayé, you have to
establish conferencing, you know, before the date of the
first arbitral proceeding, or within 30 days? The fact
that all that has to happen under the Act is that there
be conferencing, you are free to establish it at any way
you want, at any time you want?

MR, GEOGHEGAN: No, you're not -

- Your
Honor, you are not free to establish it any way you
want. You have to have rel evant evidence that the
conferences occurred, relevant probative evidence that
is not prejudicial. The only rule that has been cited

here for keeping this evidence out is 301.5, and that is
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at page 50 -- 62a. And it is the rule that the Seventh
Circuit focused on, and it describes what should be in
the original subm ssion. And it says, if | may quote
part of it, at 62a, the Court can read along with ne:
that "Under the caption 'position of enployees,' the
enpl oyees nmust clearly and briefly set forth al
rel evant argunentative facts, including all docunentary
evidence submtted in exhibit form quoting the agreenent
or rules involved, if any; and all data submtted in
support of enpl oyees' position nust affirmatively show
the same to have been presented to the carrier and made
a part of the particular question in dispute.”

That rule is referring to the investigative
process as to whether -- for exanple; one of the
engineers ran a red light, it's alleged. So we are
going to argue about that. They put on testinony. W
have wi tnesses. There is cross-exam nation. And then
the investigative officer makes a decision about whether
that's going to be put in the record.

The conference is an informl phone call.
It's not specified in the collective bargaining
agreenment. There is nothing in the collective
bar gai ni ng agreenent about it. But it's an informal
phone call that takes place after the whole contract

grievance procedure has been exhausted, and then
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before -- it can be 30 seconds -- you know, Charlie
Ri denour, can call up M. Stone and say, you know, can
we settle this? No. W can't. Ckay.

That's -- that's the conference. That's al
it is, and what has to happen under the Act and,
unfortunately -- and it is unfortunate, we did not put
In the joint appendi x section 2 part 6 -- 152 part 6
of the Railway Labor Act, which describes what happens.
The union has to send a letter requesting a conference.

| hope it is not out of turn, given that we
have been descri bi ng evi dence, but we've got letters
about all of these conferences, saying, we want to have
a conference. Once that happens, that triggers a
process. They have to specify -- bofh si des have to get
t oget her and specify a neeting take place.

CHI EF JUSTI CE ROBERTS: \here -- where does
it say the unions have to send in letters requesting a
conf erence?

MR. GEOGHEGAN: Oh, it's in section 2 of
part 6 of the Railway Labor Act. We did not cite that.
It's in the statute.

The conferencing, by the way, is in section
2 of the Railway Labor Act. The board and its power and
procedures is in section 3. Section 3 has no nention of

conferenci ng whatsoever in it. There isn't -- the word
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doesn't appear in the section which describes what the
board is supposed to do or the board's procedures.

And it doesn't appear in the CFRs either.
The CFRs have this rule, Your Honor, that says -- you
know, trial type evidence has to be presented at this
i nvestigative hearing below. Wy? Because it's an
appellate court, and you don't want to get surprises --
you know, the union can't cone forward in this case and
say, well, we have a surprise witness that shows
M. Smith didn't run the red |ight.

| mean, that's just out of bounds. It’s
surprise. It's blind-siding. You can't do it. The
Seventh Circuit said: Wit a second. This rule doesn't
have anything to do with proof of mhéther t his phone
call occurred after the whole witten record has been
created below. There are no rules about this, and,
given that there are no rules and given that the union
-- and the panel says this in its opinion -- is waving
bef ore the panel, you know, M. Neutral, we have letters
-- you know, back and forth between the parties about
the fact that conferences occurred, and they don't
di spute that two of them occurred.

JUSTICE ALITO | still -- 1 still don't
under st and your answer to the Chief Justice's question

about how the panel -- how these panels -- how the
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board, in your view, is supposed to go about nmaking sone
sort of sensible procedural rules about establishing
t hat conferencing took place.

They can't do it by rul emaki ng, and you seem
to argue that they can't do it by adjudication, so
what -- they can't do it at all? There -- this is just
going to be chaos? There's no way to establish a
regul ar procedure to establish that there was
conf erenci ng?

MR. GEOGHEGAN:. Your Honor, that's a good
question. | think the answer is that there are no
procedures on this because it wasn't -- it's not part of
the -- the process was set up to develop the trial-type
evi dence -- you know, whether the red i ght was run or
not .

It wasn't set up to determ ne how
conferencing occurred, and it's artificial to put the
rul emaking in here. The Seventh Circuit said:

Gving -- given the how and why of it, it should be done
in a way that is |east prejudicial to the parties.

The Union Pacific could have raised this
i ssue when we filed the notices. They didn't. They
didn't because in fact the --

JUSTI CE GI NSBURG. You said, on that point

in your brief, that normally the carrier will raise
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t he absence of conferencing as an inpedinment at the tine
the union files its notice of intent to file a
subm ssi on.

VWhat is -- what is the basis? You didn't
give any citation for that. You say, ordinarily that's
what the railroad would -- will do, and then you
are tipped off, and then you put in your evidence about
conf erenci ng.

What -- what makes you -- what backs up this
statenent that normally carrier raises the absence of
conferencing as an inpedinent at the time the union
files its notice of intent?

MR. GEOGHEGAN:  Your Honor, the answer is
past practice. Although this is not\a col |l ective
bargai ning situation, we are not applying the
contract here, but that was the past practice. That's
what we alleged. This case was to show --

CHI EF JUSTI CE ROBERTS: So could the
board --

MR. GEOGHEGAN: -- but --
CHI EF JUSTI CE ROBERTS: Could the board
adopt a rule requiring that?

MR. GEOGHEGAN:. The adjustnment board coul d

adopt a rule. That is the agency -- and it still
exists. It has got offices here in Washington, D.C., 34
37
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members. They were given this explicit rul enmaki ng power
by Congress. They were delegated with the authority.
If there is an agency out there that is entitled to
Chevron-type deference, that is the agency.
JUSTI CE SCALI A: Can they do anything else?

VWhat do they do? What does the adjustnent board do?

MR. GEOGHEGAN:. Your Honor, I'mnot entirely
sure.
(Laughter.)
JUSTI CE SCALI A: | don't want to get you in
Trouble. 1'mnot sure they do anyt hing.
(Laughter.)
MR. GEOGHEGAN: They may --
CHI EF JUSTI CE ROBERTS: éo just to be clear
-- 1 will take you off the hook.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Just to be clear,
you say it's established practice that the railroads
normally file their objection at a -- you know, at a
particul ar point, and you think the board is w thout
power to say: Look, this is the established practice.
You, railroad, did not followit, and so we're not going
to consider your objection.

MR. GEOGHEGAN: No, no, Your Honor. Qur --
our position is --
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CHI EF JUSTI CE ROBERTS: No, no. You nean
that they -- the board can't do that?

MR. GEOGHEGAN: We don't think that the
board can or should do that. Wat we do think is that,
if there is -- the rule that | just read from 301.5,
said that you raise relevant argunentative facts.

Uni on Pacific, when the parties exchanged
t hese subm ssions, did not say that there wasn't any
conferencing. Now, their -- their comeback to that in
the reply brief was, well, we didn't know you hadn’t
conferenced until we saw that you didn't have any
evidence of it. | nean, that's just not -- slightly, in
our view, disingenuous.

JUSTI CE ALITO. Could théy -- could they
adopt a rule that says that, if the -- if the parties go
t hrough every -- do everything that is necessary prior
to the tine of the adjudication, they can't pop up at
the very last mnute and send in a letter saying, oh, by
t he way, there was no conferencing? Could they adopt a
rule |ike that because it's just a big waste of
everybody's tinme to leave it to the last m nute?

MR. GEOGHEGAN: Your Honor, in our view, the
panel couldn't, but the adjustnment board could, and the
adj ust ment board cones out with these little procedures,

li ke the one read here that -- which they say isn't
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rel evant, that says -- you know, |let's have these joint
subm ssions, let's keep evidence of conferencing out.

They are trying to -- these subm ssions that
come in for these arbitration cases are not to be
believed. | nmean, they are like 6 feet high. So
there is a constant effort on the part of everybody in
t he process to pare down the subm ssions to what is
actually in dispute. So this --

CHI EF JUSTI CE ROBERTS: | thought, under the
Steelworkers trilogy, the arbitrators had broad
def erence to adopt these sorts of npdes of procedure.

MR. GEOGHEGAN: But, Your Honor, this --

CHI EF JUSTI CE ROBERTS: That we would review
only for whatever it is. \

MR. GEOGHEGAN: This is not the Steel workers
trilogy. The Steelworkers trilogy is about private
arbitrators determ ning private contracts and
determ ning the procedures under private contracts.

They are -- they are applying the procedural rul es of
the contract. There is nothing |ike that here.

We are here because a governnent-funded
panel , under a mandatory procedure, funded by the
governnent, was applying the Code of Federa
Regul ations, not rules that the parties agreed to

t hensel ves. So the deference that is given to -
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this Court to a private arbitrator applying private
procedural rules that the parties agree to, and so on
and so forth, isn't present here because this is
governnental action. It is a governnental agency.

Now, we can -- the AFL-CIO gets into an
argument about whether it's State action. But the
bottomline is that these are arbitrators paid for by
the governnment. The arbitrators are selected -- or the
eligible pool is selected by the government.

They are applying the Code of Federal
Regul ations to keep us fromgetting to any procedural
rul e or any substantive rule under a private collective
bar gai ni ng agreenment. That | ooks a lot |ike
governnmental action bl ocking the peoﬁle fromgetting
their -- resolution of their private contractual clai ns.
That's why we’'re here.

CHI EF JUSTI CE ROBERTS: So the review -- the
revi ew of governnment arbitrators arbitrating provisions
pursuant to a collective bargaining agreenment -- the
standard of review of that is different than private
arbitrators under the Steelworkers trilogy?

MR. GEOGHEGAN: It should be, and in a
hor nbook sense it is, the reality of it is, and that's
true here. W can say it's de novo review. W can say

it's a different standard than -- than Steel workers or
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John Wley, and this is not a John Wl ey case.

But the reality is you aren't going to get a
court's attention, unless they did sonething that is
actionabl e under the Steelworker trilogy, too. And the
St eel worker trilogy has the Enterprise Wheel case, which
says, if the arbitrator starts making up rules
wlly-nilly, dispensing, quote, "his own brand of
i ndustrial justice,"” not drawing their essence fromthe
coll ective bargaining agreenent or, in this case, the
CFRs - -

CHI EF JUSTI CE ROBERTS: No, but you don't
think that this is that.

MR. GEOGHEGAN: Oh, sure.

CHI EF JUSTI CE ROBERTS: I\nean, if you say:
Look, here's the rule, you have got to file these things
by this date -- that’s not inposing your own rul e of
i ndustrial justice.

MR. GEOGHEGAN: But there is no such rule,
Your Honor. | nean, if -- if there was, we would be in
a different posture here.

CHI EF JUSTI CE ROBERTS: |'m saying that, if
t he board adopts a procedure exactly |ike that, you nay
challenge it as -- as violating due process because you
didn't have notice, any nunmber of things, but you can't

say that the board is inposing its own brand of
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i ndustrial justice.

That sort of, it seens to nme, goes to the
merits in the standards of arbitration, rather than
procedures like this, unless it's a procedure |ike was
hypot hesi zed earlier, that only applies to one side and
not the other.

MR. GEOGHEGAN:. Your Honor, all | can say,
in answer to that, is that there are governnmental rules

t hat have very specific procedures that are in place.

There -- | just --
JUSTI CE GI NSBURG. | thought your position
was -- at least | thought | heard you say earlier, that

t hese individual panels do not have rul emaki ng authority
for the board. [|I'm | ooking at sonetﬁing t hat says
"National Railway Adjustnent Board, Uniform Rul es of
Procedure, Revised June 23rd." That's put out by the --
t he board, the one that you said that has --

MR. GEOGHEGAN:. The adj ustnment board down
the street. Thirty-four nenbers.

JUSTI CE GI NSBURG: And | thought that
your -- because there's nothing in this statute, nothing
in any regul ation, that gives an individual panel the
right to prescribe rules of procedure that all parties
to these disputes are obliged to follow

MR. GEOGHEGAN: That's correct, Your Honor.
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JUSTI CE GI NSBURG. That -- that authority is
vested only in the board, not in the panels.

MR. GEOGHEGAN:. Arguably, in the board.

JUSTI CE SCALIA: | don't know how that could
possibly be true. | can't imagine being an arbitrator
and not being able to say: All right, you know, we are
going to have a conference next Tuesday. | want you to
have all of the -- all of the papers relevant to this
particul ar point that we are going to discuss in by 2
days before.

Can't do that?

MR. GEOGHEGAN:. Well --

JUSTI CE SCALIA: | would not know how to run
an arbitration without -- wthout esfablishing sone
rul es of procedure.

MR. GEOGHEGAN: Your Honor, that didn't
happen here. |If | may explain, there is --

JUSTI CE SCALI A:  Well --

MR. GEOGHEGAN: -- no question that this
was -- that these docunents were -

JUSTI CE SCALI A: Mé[l, at | east back off
fromyour statenent that an arbitrator cannot set rules
of procedure.

MR. GEOGHEGAN: | -- well, Your Honor, an

arbitrator can set rules of procedure within the
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paraneters of what is allowed by the Act.

JUSTI CE SCALIA: Oh, all right. That's a
little different.

MR. GEOGHEGAN: But the Act itself and the
CFRs are very clear that there is no requirenment that
this evidence has to be submtted in the origina
subm ssion. And none of the arbitration cases do that.

CHI EF JUSTI CE ROBERTS: It says -- it says
that, or it just doesn’'t address the question of whether
t hey have to be included in the original subm ssion? |
mean, | assune there’s no provision that says -- or |
mssed it -- there’s no provision that says the
conferencing materials do not have to be included in the
original subm ssion.

MR. GEOGHEGAN:. There is no CFR that says
that the conferencing materials have to be in the
original subm ssion or the case is dism ssed. There's
nothing |ike that.

CHI EF JUSTI CE ROBERTS: Presunmably, there is
none that says they don't have to be. In other words, |
take it that this is an issue that’'s sinply not
addressed by the CFR rul es?

MR. GEOGHEGAN:. Well, in any specific way.
| understand Your Honor's point, but -- but the fact of

it is that the record that you attach to the original
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subm ssion is only about the relevant argunentative
facts that are in dispute. That doesn't nean that
that -- that there isn't other evidence in the record
down bel ow.

VWhat happened here -- and this is different
fromall the other cases -- is that the union cane in
and said: Onh, we've got evidence. And we've got
evidence that relates even to correspondence between the
parties.

CHI EF JUSTI CE ROBERTS: Well, you are just
di sputing the validity or applicability of the rule.

You don't want to conply with the rule. | nean, is it
any different than saying: Look, okay, we've got this
arbitration that is going to go formérd. We are going
to neet at 10 o’ clock Monday norning. And it is the
first nmeeting. One side doesn't show up and then they
say, well, there's no rule that says we have to be there
at 10 o' clock Monday norning; that's just the arbitrator
saying that to -- to nove the procedure along. So you
can't penalize us in any way for not show ng up at 10

o’ cl ock Monday nor ni ng.

MR. GEOGHEGAN: | think that an arbitrator
could penalize a party for not showi ng up. But the --
the fact of this is that there is no authority in the

arbitrator to bar evidence of conferencing sinply
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because it wasn't in the original subm ssion.

JUSTI CE BREYER: | take it your point is
that there is arule? It's called 29 CFR 301.7(b). If
t hat rul e happened to say, you nust show up by 11:00,
that would be a fair inference you don't have to show up
by 10:00. And that rule says you have to subnmt the
argunent ative facts, so there's a fair inference you

don't have to submt the facts that are not

argunment ati ve. | take it that that -- yes.
Suppose -- suppose that you are wong on
that. | think maybe you are right, but suppose you are

wrong. Suppose they have | oads of authority to nmake
rules. Again, you have a strong argunent they don't,
but suppose they did. \

I n your research -- and the sane question is
really addressed to your fellow counsel. In your
research on this, did you find any instance in which
either a court or an agency does change a rule, and
says: Now you have to say the date right underneath the
caption, whereas previously it was stanped by the clerk.
Okay? They changed the rule. And they have every good
reason in the world for doing it. And then they apply
it to the case in front of them which didn't know about
it, and then they won't |let them change it.

Now, is there any case at all which said

47
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
that that was lawful? | can think of [ots of cases that
say you cannot apply rules retroactively where it is
unfair to do it, even if you have all the power in
the world to make the rules. | have |ots of cases |ike
that. What | wondered is if anybody found a case al ong
the lines that | just said.

MR. GEOGHEGAN: We did not, Your Honor, and
the Wells case in particular, where there was no
gquestion that the rule was valid, was a case where the
Seventh Circuit found a violation of due process because
the parties did not have reasonable notice -- or the
carrier in that case did not have reasonabl e notice that
it was the postage date that was the date for the brief,
i nstead of the postmark.

CHI EF JUSTI CE ROBERTS: Do you recall the
situation --

MR. GEOGHEGAN: G ven a case |like that --

CH EF JUSTI CE ROBERTS: You recall the
Ssituation Justice Breyer described -- and we can debate
about it, whether it's rul emaki ng by adjudication, which
does take place -- you would say that in the situation
he described, that violated due process, right?

MR. GEOGHEGAN: | would say that it is also
i n excess of the arbitrator's power under the Act

because this arbitrator does not have rul emaki ng power.
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JUSTI CE BREYER: And because -- | nmean, in
the normal --

JUSTI CE SCALI A: But you did -- | thought
you said he did have rul emaking power, so long as it did
not contradict --

MR. GEOGHEGAN: Your Honor, you were asking
me whet her he could require the parties to show up at a
certain time. | mean, there are certain rulings that
are in the case. | don't want to get hung up on -- on
rul es.

JUSTI CE SCALI A: Let's not get -- can | ask
about argunmentative facts? You -- | frankly have never
heard of a phrase |ike argunentative facts. You seemto
think it neans only those facts that\are in dispute.

That would be a --

MR. GEOGHEGAN: Yes.

JUSTI CE SCALI A: Ww, that would be a
pretty inconprehensible statenent of the -- of the
event, if you wite in your brief statenent of facts and
you only wite down the facts that are di sputed and none
of the facts that are agreed to.

It couldn't possibly nean that. | would
think that argunentative facts sinply nmeans facts
relevant to the argunment, and one of the facts rel evant

to the argunment is whether you did the necessary
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consultation. But | don't know how you could interpret
‘“argunmentative facts’’ to nmean only those facts that are
in dispute. What kind of a statenment of facts would
t hat be?

MR. GEOGHEGAN: Well, Your Honor, you may be
correct in your view of it, but the parties have
Interpreted this as being the facts that are in dispute.
And renmenber --

JUSTI CE SCALI A:  Well --

MR. GEOGHEGAN: -- this is a
procedure that is not about conferencing or proving
conferencing; it is a procedure that -- about what
happened at the trial.

So when you are | ooking ét that 301.5, you
are looking at a rule that is designed to make clear to
the arbitrator and the panel what it is that is being
di sputed, after the investigative hearing where the
carrier superintendent signs off and says, you know, we
are going to discharge this guy because he ran the red
li ght.

JUSTI CE ALITO How does the party filing --

MR. GEOGHEGAN: In that context, it is not
about conferencing at all.

JUSTI CE ALI TG  How does the party filing

t he grievance know exactly which facts are in dispute at
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the time when they nmade the subm ssion? Here, there's a
di spute about whether there’ s a di spute about
conf erenci ng.

MR. GEOGHEGAN: Yes. Well, that's because
this particular rule is so focused on what happens at
trial.

Your Honor, if you look at the collective
bar gai ni ng agreenment and the trial-type procedures, they
are elaborate. It is like a State court proceeding.
There is not a neutral party. There is the carrier's
of ficer behind it. But you have union representatives
who are better than nost |awers, | nust say, in terns
of putting in the exhibits and evidentiary record and
cross-examnation. This is all tranécribed el aborately
in a transcript, so that it's like at the end of a
trial. | nmean, the parties know, at the end of a
contested crimnal or civil trial that may go on for,
basically, all day, what the facts are that are in
di spute.

At any rate, this is the regulation that
was created in 1934, and it was not about proving
conference --

JUSTI CE STEVENS: Let nme ask you this
question, if | my: Your opponent says that there’ s a

sort of a common-|aw adj udi cati on nmet hod of devel opi ng
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new rul es, and that there is precedent out there for
di sm ssing these arbitrati ons because the conferencing
was not established in the record at the tinme the
proceeding started. |Is this reference to the -- to
precedent correct?

MR. GEOGHEGAN: Your Honor, this isn't a
system of precedent. There is certainly no strict stare
deci sis here.

JUSTI CE STEVENS: | understand that,
but were there precedents that m ght well have put you
on notice that you better get this in the record?

MR. GEOGHEGAN: No, Your Honor, not in or
our view. | nean, the cases they cite are arbitration
awar ds where the arbitrator says, Iodking at the whol e
record, not what was attached to the original subm ssion
-- there isn't a single arbitration award that says, we
are only |l ooking at the original subm ssion and we won't
| ook at any other evidence that m ght have been in the
record bel ow and you want to add now. There isn't any
case like that. So -- but there are only a handful of
these cases that they cite in the joint appendix.

Your Honor, there are probably 60, 000,
70,000 of these cases. They are not codified online.
VWhat | awer -- what | awer would want to practice law in

a system where the procedural rules are naybe in 4 cases
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out of 80,000 that are not codified --

JUSTI CE STEVENS: Well, that's really not ny
gquestion, but you do concede, do you, that there are
hal f a dozen cases out there which were di sm ssed
because there was the failure of the record to show that
t here was conferencing before?

MR. GEOGHEGAN. We do admt that, but we say
that in our particular case, the record would certainly
i nclude or we would be allowed to supplement with the
evidence fromthe letters.

JUSTI CE STEVENS: So your -- your objection
is -- is two-fold. One, that you think the requirenment
that the record show it affirmatively was not supported.
And secondly, there -- that you shoufd have had an
| ndependent right to -- to make an offer of proof that
woul d have cured the defect.

MR. GEOGHEGAN: That's correct, and we don't
know of any case that --

JUSTI CE GINSBURG: You did -- you did make
an offer of proof as to --

MR. GEOGHEGAN: Yes.

JUSTICE GINSBURG. In fact, the panel
invited it, and you nade it; and then the panel
said sorry, it's too late, you have to do it at the tine
you nmake your initial filing.
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MR. GEOGHEGAN: Your Honor, | wish | had
made that point earlier. | nean, they -- originally we
passionately objected to this, and the -- and the
neutral menber said, oh, fine, you know, we wll -- we
will convene for -- we will reschedule this in 3 nonths,
come back.

So everybody cane back with the evidence.
Uni on Pacific canme back with what -- | nean, they found
out that, in fact, they have letters and there are two

of these cases that had been conferenced. W cane back
with our letters. W said here it is, and -- and the
neutral menber said, oh, no, you don't understand, |
didn't really want you to do this. So, you know, why --
why - - \

CHI EF JUSTI CE ROBERTS: So you think you
could submt that offer of proof at any tinme during the
proceedi ng and the board would have to accept it?

MR. GEOGHEGAN: We think of it as rel evant,
probative evidence as to conferencing when the objection
had not been raised at the time that these cases were
conferenced, at the tine that this --

CHI EF JUSTI CE ROBERTS: Why woul dn't the
other side say: W don't have to raise the objection at
a particular time. You can't nake a rule telling us we

have to do that.
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MR. GEOGHEGAN:  Your Honor, |I'mafraid there
Is such a rule, and that is 301.5. And it says that the
parties have to raise relevant argunentative facts in
the original subm ssion. That doesn't nean that it only
has to be in the original subm ssion, but there was only
one subnm ssion here, and they did not raise
conf erenci ng.

CH EF JUSTI CE ROBERTS: So your answer to ny
earlier question is that you can submt that offer of
proof at any tinme, and it has to be considered?

MR. GEOGHEGAN: Well, any tine that the
objection is raised. If -- if it is not done in a way
that prejudices the other party, the answer is yes.
There is no rule that prohibits that:

And the purpose of the Act, Your Honor, is
to get the parties to have contract interpretations.

And the way this was done -- the way these cases were
di sm ssed wi thout any hearing and what the Seventh
Circuit called blind-siding and what the union

di ssidents said was ganesmanship is the kind of thing
that should be of concern of this Court, because it
really underm nes the integrity of the arbitration
process, and it's very inportant to keep that.

JUSTI CE STEVENS: Let ne ask you this

guestion about the common |aw that we are tal king about
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her e.

MR. GEOGHEGAN: Yes.

JUSTI CE STEVENS: Are there also cases out
there in which the record doesn't tell us whether there
was conferencing, but nevertheless the nerits were
deci ded?

MR. GEOGHEGAN: Onh, sure. | nean, but it --

JUSTI CE STEVENS: There are least six to
match their six, or are there nore than that?

MR. GEOGHEGAN: | don't think that there
are -- there are the cases we cited where it turned
out there wasn't conferencing and the arbitrator said go
back and conference. | nean, you can step outside the

hall and do it in 30 seconds. You kﬁow, it's a--it's
a statutory procedure that is not really part of this
proof process that is set up by the collective
bargai ni ng agreenent. Well, ny tinme is up.

CHI EF JUSTI CE ROBERTS: Thank you,
M . Ceoghegan.

M. Ballenger, you have 3 m nutes
remai ni ng.

REBUTTAL ARGUMENT OF J. SCOTT BALLENGER
ON BEHALF OF THE PETI TI ONER
MR. BALLENGER: Four quick points.

Justice Stevens, the awards that you are
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| ooking for are at pages 40 and 45 of the joint
appendi x, and al so we woul d suggest that you | ook at
First Division Award 23883, which is easy to | ocate.
JUSTI CE STEVENS: Were any of those

deci sions that were board-wi se or did they apply to one

panel ?

MR. BALLENGER: All these decisions are
rendered by one panel. The board never sits as -- as a
body.

The Respondent suggests that the Steel worker
trilogy standard that this Court has articul ated for
| abor arbitration generally doesn't apply under the RLA;
that there’'s no authority for that, that many | am aware
of. The |l ower courts have understood it the same way,
and there's every reason to think that's correct.
Congress was quite clear in the legislative history to
the '66 anmendnents that it anticipated that the
standard of review under this statute would be the same
as that applied in ordinary private | abor arbitration.
And, of course, the Sheehan case rejects the idea that
there is some kind of special judicial review for
questions of |aw under the RLA.

JUSTI CE SOTOVAYOR: But there is a
di fference between governnentally ordered arbitrations

and private contracts. |In private contracts, the
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parties negotiate the rules and they set themforth, and
the arbitrators then follow the --

MR. BALLENGER: The difference, Your Honor,
| believe, is that in the ordinary arbitral context when
you have a procedural question, the question is what the
parties woul d have wanted. Here the question is what
Congress woul d have wanted, but there’'s no -- about the
correct standard of review But there is no reason to
t hi nk that Congress wanted anythi ng ot her than what the
parties ordinarily want under this Court’s case |aw,
which is for procedural questions to be resolved by the
arbitrator

JUSTI CE SOTOVAYOR: Is it -- is it your
position that if you go through the first phase, and as
everybody is wal king out, the two adversaries in the
first investigative space say: This is never going to
be settled. This is the nost inmportant case in the
hi story of this -- the railroad system Let's go take
it to the board.

MR. BALLENGER: Yes, Your Honor.

JUSTI CE SOTOVAYOR: That they can't waive
t he grievance procedure, that they just can't go
straight to you?

MR. BALLENGER: That -- that's correct, Your

Honor. The statute in section 2 Second requires a
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conference. And Respondents argued initially in this
case that the statute shouldn't be read that way and
t here should be an exception read in from section 2
Sixth. That was rejected by the district court, and
t hey chose not to appeal it to the Seventh Circuit.
It's not before this Court.

Now, Respondent focuses a |ot on section
301.5 and its | anguage about argunmentative facts. |
think that our interpretation here today of that
| anguage isn't ultimately the point. That this is a
question for the arbitrators to resolve unless -- even
If a court is convinced that the arbitrators commtted
serious error.

But the nore inportant nﬁybe t hreshol d poi nt
Is that the arbitrators didn't say that they were
resting this opinion just on section 301.5. They never
i nvoked 301.5. They said circular 1 and the wei ght of
precedent under the arbitration. And if this Court
| ooks at section 301.2(a), which requires the parties to
i nclude all facts relevant to the dispute in their
initial subm ssions, | think that resolves the
gquestion. And --

JUSTI CE SOTOMAYOR: |If we disagree with
you -- you say if the board was just plain wong. |If we

| ook at the Act and circular 1 and say, we can't find
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what they said anywhere in there, does that doom your
argunent ? Have they asked -- acted outside, has the
board acted outside its jurisdiction?

CHI EF JUSTI CE ROBERTS: You nmamy answer the
guestion, counsel.

MR. BALLENGER: Thank you, M. Chi ef
Justi ce.

The relevant standard is if the board is
even arguably construing or applying the relevant rules,
then its decision stands, even if a court is convinced
that the arbitrator commtted serious error.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.

(Wher eupon, at 2:00 p.ﬁl; the case in the

above-entitled matter was submtted.)
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