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I N THE SUPREME COURT OF THE UNI TED STATES

KEN L. SALAZAR, SECRETARY
OF THE I NTERI OR, ET AL.,
Petitioners
V. : No. 08-472

FRANK BUONO,

Washi ngton, D.C.

Wednesday, October 7, 2009

The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States
at 10:04 a.m
APPEARANCES:

GEN. ELENA KAGAN, ESQ , Solicitor General, Departnent of
Justice, Washington, D.C.; on behalf of the
Petitioners.

PETER J. ELI ASBERG, ESQ., Los Angeles, Cal.; on behalf

of the Respondent.
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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent first today in Case 08-472, Sal azar v. Buono.

General Kagan.

ORAL ARGUMENT OF GEN. ELENA KAGAN
ON BEHALF OF THE PETI TI ONERS

GENERAL KAGAN: M. Chief Justice, and may
It please the Court:

The Establishment Clause does not prohibit
the sensible action Congress took in enacting section
8121 and thereby divesting the Federal Governnent of the
property at issue in this case.

The district court gave éOngress two basic
options when it found the Sunrise Rock War Menori al
unconstitutional. First, Congress could accede to
permanently renoving the menorial, ending the dispute,
but also doing away with a nmenorial that for 75 years
had commenorated America's fallen soldiers and had
acqui red deep neaning for the veterans in the community.

Or, second, Congress --

JUSTI CE Gl NSBURG. General Kagan, just as a
factual matter, is there any other national nenori al
that consists of a solitary cross, just that one synbol

and no ot her?
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GENERAL KAGAN: | don't believe that there
I's, Justice G nsburg. There are national nenorials that
have some religious content to them There is, for
exanple, a statue of a Catholic priest holding a very
| arge cross, but nost national nenorials are -- are not
religious. Sone are.

The -- the -- you know, | think that it
woul d even be possible, for exanple, to make a church or
a synagogue a national menorial. If -- if Dr. King's

church were selected as a national nenorial because of

-- in order to honor Dr. King, | think that woul d be
perm ssible. If --

JUSTI CE GINSBURG: Well, | was just curious
as a factual matter whether this Ioné cross, if -- if
t here was any other nmenorial |ike that, and your answer

is no, but there could be other religiously oriented
menori al s?

GENERAL KAGAN: Yes, and there is at | east
one religiously oriented nenorial that I know of, which
Is a priest holding a cross.

JUSTICE ALI TGO  What are the practical
consequences of sonething being designated as a nati onal
menori al ?

GENERAL KAGAN: Very little, Justice Alito.

In fact, it has no consequences in terns of the
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governnment's supervision of the land. National
menorials can be on private |and or on public land. |If
they are on private |and, nothing goes along with the
desi gnation by way of nobre extensive regulation or
supervi sion by the National Park Service.

JUSTICE GINSBURG. Is the -- is the private
property owner who has this designation free to destroy
it after it's been designated a national nenorial?

GENERAL KAGAN: Yes, Justice G nsburg. The
Vet erans of Foreign Wars here could in fact take down
this nmenorial once it is transferred to them if the
Court allows that transfer.

JUSTI CE GI NSBURG: Coul d they then
substitute whatever other nmenori al tﬁey chose?

GENERAL KAGAN: The --

JUSTICE GINSBURG: O would there have to be
some government approval ?

GENERAL KAGAN: No, no, no. The
reversionary clause which is at issue -- which is a part
of the transfer legislation, says that the VFWw || have
to put up a veterans nenorial, but the content of that
veterans nenorial is entirely up to the VFW

JUSTICE GINSBURG: But it wouldn't
automatically acquire a national nenorial status, would

it, when the governnment hasn't seen it, hasn't --
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t hought that to get national nenorial status, the
governnment has to approve what you put up

GENERAL KAGAN: Yes, that's correct. |If the
VFW t ook down this nenorial and substituted a different
menorial, that nmenorial would not at that point have
nati onal nmenorial status.

There is a little bit of a dispute as to
whet her the -- the VFWcould in fact take down the
menorial or whether its designation as a national
menorial would prevent themfromdoing that. | think
it's quite clear, if you look at the statute, that the
section 1369, which is what the Respondents point to,
woul d not prevent the VFWfrom taking down this
menmorial, if it so wanted to, becausé 1369 applies only
to national nenorials which are on public property. |If
the transfer were to take place, of course, it would not
be on public property, or it would not be under the

supervision, in any way, of the Federal Governnent.

So the --

JUSTI CE SCALI A: CGeneral Kagan, before you
go -- go on with your argunent, you presented it as --
as though the issue before us is the -- the conveying of

the land. But is it?
VWhat this was, was sinply an affirmati on of

the prior injunction. The court of appeals said the

6
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
prior injunction had not been nooted by the -- by the
transfer of the land. So isn't really the issue, whether
that -- that prior injunction, when the |and did indeed
bel ong to the governnent, whether that prior injunction
was valid?

GENERAL KAGAN: Well, there is a question in
this case as to whether the prior injunction was valid,
meani ng was the display itself a violation of the
Est abl i shnment Cl ause?

JUSTI CE SCALI A: Ri ght.

GENERAL KAGAN: But the governnent argued
bel ow t hat that question had been nooted out because of
t he passage of the transfer |egislation.

JUSTI CE SCALI A: But didﬁ't the court of
appeal s say no?

GENERAL KAGAN: The court of appeals did say
no, but it remands the governnent --

JUSTI CE SCALIA: So -- so what we have
before us is the court of appeals' affirmation of the
prior injunction, which applied to a cross on public
| and.

GENERAL KAGAN: Well, 1 think what you have
before you -- there were of course two stages in this
litigation, and the first stage declared the display

unconstitutional, and then the second stage declared the
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transfer as well unconstitutional or at |east a
violation of the prior injunction.

JUSTI CE SCALIA: O course, if I -- if |
t hought the display wasn't unconstitutional, the
transfer would a fortiori not --

GENERAL KAGAN: Well, that is correct. W
do think that the issue before the Court now is the
congressi onal | egislation which has been passed, which
is the transfer legislation, that that has essentially
changed the situation on the ground, so that no |onger
is the question whether the display fromthe -- whether
t he di splay by the governnment would be constitutional,
but only whether the government has the ability to
transfer this property and -- and to\give up al
supervision, all control over it.

So that the nessage --

JUSTI CE BREYER: | don't see why that's the
| ssue before us. Look, procedurally this is alittle
boring, but it seens pretty well established in the |aw.
| read a case called Toledo Scale and then there are a
bunch of cases on jurisdiction, which I'"mnot going to
name them because |'m sure you | ooked at them but
Travelers Indemity, et cetera. And it seens to ne they
make absol utely clear that once a litigant, you and the

ot hers, have had an opportunity to raise a matter and
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now t he case is over, done, but for an injunction that
stays in, all those issues that they previously raised
or could have raised are gone; that the only question
left is whether the governnment has conplied with the
I njunction.

So | read the injunction. The injunction
says the governnment is enjoined frompermtting the
di splay of the Latin cross, period. Once this |aw takes
effect and you follow it, you are violating that
I njunction. You don't need nine proceedings to see
that. You are violating it.

MS. KAGAN: But --

JUSTI CE BREYER: Now, if you don't like the

i njunction because you think the stafute has so changed
the circunstances there is no need for it, there is a
remedy. You go back to the district court and you say:
Judge, change the injunction. But you haven't done
that. And therefore, the only question before us is
whet her the Ninth Circuit is right in saying when you
carry the statute into effect, you are violating this
i njunction, which | think no one could say you aren't.

Now -- now, that -- that's a very technical
boring issue. | don't know why we heard this issue, but
| don't see how we could reach any other issue in this

case.
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GENERAL KAGAN: Justice Breyer, | think we
are in perfect conpliance with the injunction and have
been since the day it was issued. Now, in fact there
were two injunctions issued. As | said, that there were
two stages of this litigation, the first stage ended in an
injunction that said do not display the war nenori al .

In conpliance with that injunction, the next day the war
menorial was covered. So we were in conpliance from
the -- fromthe nonment that the decision issued.

Now t hen, Respondents went back to the
district court and asked for additional relief, because
what -- during the first court of appeals hearing,
Congress had passed this transfer statute. And so the
Respondents went back and said: In addition to the
injunction that you previously gave us, we essentially
need a new injunction and that injunction will be to
stop the transfer.

JUSTI CE BREYER But that's not what |I'm
tal ki ng about .

JUSTI CE G NSBURG | thought the Respondent
asked to have the injunction enforced. It is typical
you get an injunction -- and |I'mglad that the
gover nment has recogni zed that that was indeed a final
deci si on because you appealed it to the Ninth Grcuit

under 1291 as a final decision. Then the question is,
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One si de says,

the winner -- who by the way has unquesti oned standi ng
to enforce the injunction that is now final that that
party obtained -- the winner says: Court, please

enforce the injunction.

They are not asking for a new

injunction. They say this injunction, as Justice Breyer

just expl ai ned, says, do not permt the cross. The

party cones in and says: Here's ny injuncti

all I want you to do is enforce it.

on; cou

GENERAL KAGAN: Justice G nsburg, this

much nore than an enforcenent action

first. W are talking about the first

rt,

is

JUSTI CE BREYER. No, |I'mtal king about the

i njunction.

The

first injunction says that the governnent: may not permt

di spl ay.

You' ve covered it up, SO you are not

permtting display. You are in conpliance.

GENERAL KAGAN: That is correct.

JUSTI CE BREYER: But what the --

Yes.

what t

he

plaintiff here said is that when you conply with this

statute, you will not be in conpliance, because you wll

turn it over to the VFWthat will uncover it

have perm

, SO YO

tted it to be displayed. Now, that | can

an issue before us. But | don't see any other issu

bef ore us.

GENERAL KAGAN: Justice Breyer

11
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t he Respondents had to go back to the district court in
order not just to enforce the injunction, which said
don't display the statue, but to get additional relief,
whi ch was don't transfer the statue. |If the transfer
had taken place, it would no | onger have been the
government's property, the governnment would not have
permitted or not permitted the display because it wasn't
the governnment's property to pernmt or not to permt the
di spl ay.

JUSTI CE SCALIA: It seens to nme unreasonable
to read the injunction to say the government shall not
permt anybody to display a cross on that |land no matter
who owns the land. | assune the injunction neant you
will not permit the cross to be displayed on this parce
of governnent | and.

GENERAL KAGAN: And -- and the Ninth Crcuit
specifically said --

JUSTI CE STEVENS: But, General Kagan --

GENERAL KAGAN: When this cane to the Ninth
Circuit, the Ninth Grcuit was asked by the Respondents --
in order to rule on the transfer legislation, the Ninth
Circuit specifically said: W are not going to do that;
that's a decision for another day, a separate decision.
Because of that, the Respondents had to go back to the

district court and had to get the district court
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essentially to nodify the injunction and to provided
additional relief.
Now, there is sone question as to whether
t he standi ng question here, just the standing question

is precluded, and our viewis that it is not precluded,

because whether this -- the way the governnent views this
isit's one entire litigation in which all issues are
open.

JUSTI CE G NSBURG. Do you know, Ceneral
Kagan, any case in which there has been a pernmanent
i njunction ordered, final, no nore appeals are possible,
where -- and standing was a question raised,
litigated, and deci ded, and then when the party who won
the injunction cones to the court and says, court,
pl ease enforce the injunction, that you can say, now we
can go back to square one and argue agai n about
standing? | don't see how you can revive what has been
determ ned by a final judgnent.

GENERAL KAGAN: Well, either this is one
l[itigation, in which case all issues are before the Court,
or it's too entirely separate litigations, in which case
the Court has an obligation to independently consider
t he standi ng questi on.

JUSTICE G NSBURG Well, we know it isn't

t hat because, as | think you pointed out, the sane

13
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docket nunber. This wasn't a new conplaint. This was a
notion to enforce the judgnent.

GENERAL KAGAN: But it couldn't have been a
notion to enforce the judgnent because the governnent
was in conpliance with the judgnent and because the
Ninth Grcuit had said that the question that
Respondents were raising was an entirely separate issue
for another day, according to the Ninth Grcuit.

CHI EF JUSTI CE ROBERTS: | woul d suppose --
guess | don't agree with your dichotony, either it's the
same action or it's entirely separate. | would suppose
it can be sone issues carry over and are the same, and
per haps standing is one of those. Qher issues are
completely new, such as the effect of the |egislation,
whi ch coul dn't have been before the district court since
it hadn't been passed.

But standing is different. | nean, once you
determne -- once it's been determned that there is
standing and that is reflected in a final judgnment, then
think the | ater aspects are sinply whether the person --
once it's enbodied in a judgnent, | think that is the
basis for standing and not the earlier questions of
whet her he visited enough or planned to visit enough.

GENERAL KAGAN: M. Chief Justice, we could

not have taken the standing question to this Court in

14
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the -- in the procedural posture that the case was at, at
that point. It would have been really an irresponsible
action on our part to ask this Court to address the
standi ng issue after the first court of appeals’ judgnment
where -- where we knew that we were going to relitigate
the question of the validity of the transfer. W couldn't
have conme to you, we wouldn't have cone to you, as the
Solicitor General's Ofice and asked you to
adj udicate a decision that was as likely as not going to
be irrel evant.

JUSTI CE SOTOVAYOR: | don't understand -- |
don't understand that point at all. [If you thought that
he didn't have standing to challenge the cross at al
and that the injunction itself directing you to cover up
the cross was wong, you should have cone to the Court.
It was a permanent injunction. You were told you have
interlocutory appeal rights, you have final judgnent
rights. At any point you could have conme and said: The
order for us to take that flag -- to take that cross off
this land was just plain wong.

GENERAL KAGAN: | think, Justice Sotonmayor,
you are right that we could have, but | don't think that
we woul d have used our discretion in essentially knocking
on this Court's door, the Solicitor General's Ofice

discretion, in order to ask you to decide a question that

15
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was as likely or not going to be conpletely
i rrel evant dependi ng on what happened with respect to
the transfer statute.

JUSTI CE SOTOVAYOR: But interlocutory appeal
or finality doesn't matter what you are going to do to
get away fromthe injunction. The issue is did you give
up any rights to challenge any of the issues enbodied in
that injunction, and you haven't answered why not. You
may have a right, and you do, to challenge a
nodi fication of that injunction. That's what you are
here to do, to say the Ninth Circuit erred in nodifying
the injunction and stopping the transfer. Perfectly
| egiti mate point, because the injunction has been
changed. But you can't go back and felitigate whet her
he had standing to challenge that -- the presence of
t hat cross.

GENERAL KAGAN: Well, Justice Sotomayor, |
appreciate the distinction that you are maki ng between
t he standi ng question and the merits question, and |
think you are exactly right as to that point. But
what ever the question as to whether we have given up the

standi ng question, certainly there is no such question

on the merits of this -- of the validity of this

transfer. But with respect, | think that the standing

question is -- is not the way you described it. And
16
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it's partly because we couldn't have cone to this Court
or we wouldn't have cone, is a better way to say it. W
woul d have thought that it was not the right kind of
position to ask the Court to take certiorari on a
question that basically was very |ikely, we thought,
to go away. Now even --

JUSTI CE KENNEDY: Well, but that --

GENERAL KAGAN: -- if we were --

JUSTI CE KENNEDY: That's because -- that's
because you assune the act is going to be valid. You
coul d have cone here and said: This is such an inportant
case Congress is taking action, and therefore, you should

hear our standi ng argunent to avoid the necessity of the

Legi sl ati ve Branch having to cone in. You could have said

t hat .

GENERAL KAGAN: Well, but we didn't, because
we did think that Congress had acted appropriately and
that the congressional act was valid, and continue to do
so, continue to think that this --

JUSTI CE G NSBURG  Yes, but the standing
i ssue was i ndependently inportant to the governnent,
because the governnent can face this kind of question
again, and if you right -- if you were right on the
standing point -- | mean, | don't understand why the

gover nnent woul d not have had a strong incentive to say,

17
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
we want to get rid of these cases on the standing
ground, we think the Court was wrong on standing.

But in any case, you didn't do that, and I
think that you started your argunent this norning in the
ri ght place when you said, let's talk about this I aw
Congress said, accepting arguendo that the Court was

right, here's a law that cures the constitutional

defect. And that's where you were -- that's where you
started your argunment. Maybe you can pick up with that.
But --

JUSTI CE BREYER: But just | want to just get
this clear procedurally. I'msorry. [It'll take one
nore second.

As | read this, there is\no nmodi fi cation of
any injunction. \What the -- what the Respondent asked
for, he said: Judge, either hold that the transfer
violates the current injunction, or nodify the
I njunction. Then what the district court did do is he
said the proposed transfer violates the permnent
I njunction. The permanent injunction is in the, I|ike,
the third paragraph of the July 24th order, and it says,
you are permanently enjoined frompermtting the display
of the Latin cross. Therefore, he rejected the need to
nodify it, and held that --

GENERAL KAGAN: Justice Breyer --

18
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JUSTI CE BREYER: -- this violates the
I njunction as witten, and the Ninth Circuit affirned
t hat .

So is there any question in this case of
nodi fying? |s there any question other than the one
that | think Justice Scalia was taking a good argunment
about, whether the proposed statute violates the
July 24th injunction? That's what the case is about.

O why am | wong?

GENERAL KAGAN: You are -- you are incorrect,
Justice Breyer, because in addition to saying this
viol ates the previously given injunction, the district
court said, you are enjoined fromtransferring this
property in accordance with this stafute. And so there
was additional relief, additional relief that the Ninth
Circuit said was additional relief --

JUSTI CE BREYER: That’s true.

GENERAL KAGAN: ~-- so that it wasn't
deciding in the first go-round, and that's -- and that
pl aces the question, the nerits question of the validity
of this transfer directly before the Court.

JUSTI CE BREYER: Thank you.

JUSTICE ALITO Isn’'t it true, though --

CH EF JUSTI CE ROBERTS: Before we get --

bef ore your time expires, we would |like to spend a

19
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couple of mnutes on the nerits.

(Laughter.)

CHI EF JUSTI CE ROBERTS: And | wonder if you
could focus on a particular question. Wat if the
governnent sold sinply one square foot, or whatever the
area that the base of the cross is -- is resting on the
ground? Wbul d your argunent be the sane?

GENERAL KAGAN: M. Chief Justice, there are
certainly limts to the way that the governnment can
transfer property, and I would give you a few of them
If -- if it was not a bona fide sale, so that there
wasn't proper consideration; if -- if there was only
religious purpose, so that there was no secul ar purpose
involved; or if after the sale the property was
i ndi stingui shable from government property, so that
everybody naturally thought that this was governnent
property. In those cases --

CHI EF JUSTI CE ROBERTS: Well, why isn't that
-- why isn't that the case here?

GENERAL KAGAN: That -- that, in fact, it's
not the case here. And it's not the case for two reasons:
First, the preserve is riddled with private inholdings.
There are 1800 private | andowners with -- excuse ne, 1,000
private | andowners with 1800 plots of land, so it's a --

JUSTI CE STEVENS: But what percentage of the

20
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total area do they represent?

GENERAL KAGAN: |'m sorry.

JUSTI CE STEVENS: What percentage of the
total area do they represent?

GENERAL KAGAN: It's about -- between the
State and the private inholdings, it's about 10 percent
of the total area. But they are dotted all over the
pl ace. So tonorrow, 1,000 crosses could go up and
nobody woul d know whet her they were on private |and or
on public land. Moreover --

JUSTI CE STEVENS: But do you concede there
was a violation at the tinme the case was deci ded?

GENERAL KAGAN: |'m sorry.

JUSTI CE STEVENS: Do you\concede that the
Est abl i shnment Cl ause was violated at the time this case
was deci ded?

GENERAL KAGAN: We do not, Justice Stevens.
The governnment has argued -- argued below that there was
no violation prior to the transfer statute, and that
remai ns the governnent's position, although, as | said
to Justice Scalia, we think that that position has been
overtaken by events and that the only question before
the Court is the transfer statute.

| was going to go on to say to the Chief

Justice that, in addition to the fact that private

21
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i nhol di ngs just riddle the preserve, the governnment is

perfectly happy to put up signs which nake clear that

the -- the plot in question will not in fact be the
governnment's, but will be the VFWs.
CHI EF JUSTI CE ROBERTS: Well, isn't that an

interference or it's singling out soneone, private
property owner, who's using his property in a particular
way, a religious way? You are going to be putting up
signs only for people putting up religious synbols.

GENERAL KAGAN: | don't think that that is
correct, M. Chief Justice. | think that the preserve
woul d put up signs for various historic or cultural or
ot herwi se inportant --

CHI EF JUSTI CE ROBERTS: éut it hasn't done
anything like that. It doesn't say for other property
owners that have maybe sonething that -- you know, a
ramshackl e shack, that they want people to know this
isn't the governnent's property. They don't do anything
i ke that.

It's -- under your hypothetical, it would be
only religious property that woul d have these speci al
war ni ng si gns.

GENERAL KAGAN: Well, | suspect that there
are a great many identification signs throughout the

preserve, although |I don't know precisely what they are.
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And this would be one of those, saying essentially that

there’s -- you know, that there is this war menorial, that

it was put up by the VFW that it is maintained and owned

by the VFW

JUSTI CE G NSBURG Who woul d see it, General
Kagan? Who would see it? | nean, the Seventh G rcuit
case, it was -- it was on |level ground, |lots of people

used the area, and | think the Seventh Circuit required
a fence and a sign. But here, this cross is high on a
cliff in a desolate area. And if you had a little sign
who woul d be -- you would have to clinmb up to it.

(Laughter.)

GENERAL KAGAN: | actually think, Justice
G nsburg, that it would be easy to do. |I-was out there
three or four weeks ago. The superintendent drove nme to
the site. There is virtually nobody who could see this
war menorial in any other way than by going in one of
two directions on Cma Road. And you could put signs up
on Cm Road that said exactly what you were going to
see, you know, in 100 yards or a mle or whatever it
was.

CHI EF JUSTI CE ROBERTS: How is the question
of -- 1 don't want to get into your rebuttal tine, but
briefly, howis the question of whether signs are or

aren't valid or required before us in this case? There
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are no signs there, and you are asking us to consider
whet her the statute is valid or not.

GENERAL KAGAN: | think, M. Chief Justice,
that if we were not going to put up signs, it would
still be valid. So I should nmake that conpletely clear.

And -- and as | said, there are many, many
private holdings within the preserve, people who could put
up what ever religious synbols they wanted to. One sinply
woul dn't know whether it was on private |land or on ot her
land. But | will say, in addition to that, that the
preserve's superintendent hinself would like to put up a
sign essentially telling preserve users what the war
nmenorial was and what its provenance was. |If --

JUSTI CE SOTOVAYOR: Isn't there |egislation
that requires the original plagque to be reinstated, the
pl aque recogni zi ng the donation and what it nmeans?

GENERAL KAGAN: That's correct, Justice
Sotomayor. But | have to say that that's nore of the
ki nd of sign that maybe Justice G nsburg had in mnd
which is, it's smaller and you would have to go right up
to the war nenorial in order to see it.

I think it would be very easy to put up
signs just on the road to nake clear that anybody who
was in the area would know that this was |and that was --

JUSTI CE SOTOVAYOR: This woul d be on
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governnment land, that sign? It wouldn't be on the acre
that you transferred? I'ma little confused.

GENERAL KAGAN: The small plaque --

JUSTI CE SOTOVAYOR: You are tal king about

putting --
GENERAL KAGAN: The small plaque --
JUSTI CE SOTOVAYOR: Wbuld go on the cross?
GENERAL KAGAN: That's correct.
JUSTI CE SOTOVAYOR: The larger sign you're
tal ki ng about that you are willing to do is a sign that

you woul d put on governnent | and.

GENERAL KAGAN: That's correct. And as |
said, it's sonething that the superintendent would |ike
to do and | think would be consistenf with signage in
the area. If | --

JUSTI CE SOTOVAYOR: Did you raise that
alternative with the Ninth -- with the district court
and the Ninth Crcuit?

GENERAL KAGAN: | don't believe it ever came
up, Justice Sotomayor. We did talk about it in our
merits brief to this Court, but | don't think that it
ever cane up bel ow.

If | could reserve the bal ance of ny tine,
M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Eliasberg.
ORAL ARGUMENT OF PETER J. ELI ASBERG
ON BEHALF OF THE RESPONDENT

MR. ELI ASBERG. M. Chief Justice, and may
it please the Court:

Justice Breyer, | would like to direct ny
begi nning remarks to you. | believe you' ve correctly
stated the procedural posture exactly right. The only
gquestion -- the point that I would nmake is that | don't
believe we did -- there was a nodification of the
i njunction here. Any time a defendant passes a piece of
| egi slation after an injunction is first entered, there
may be a question as to whether that new statute or
| egi slation is consistent with the iﬁjunction. But it's
not new relief.

JUSTI CE BREYER: | see what the judge did.
He said: The notion to enforce the July 24th injunction
Is granted. He said: Buono's notion to anmend it is
deni ed. Then he did two other things, which he |isted
sonme people and he said they are enjoined from
| npl ementing the | aw.

Now, | take it that those paragraphs 3 and 4
are an inplenmentation of the July 24 injunction which he
granted, not a new injunction.

MR. ELI ASBERG. That's exactly correct. That
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CHI EF JUSTI CE ROBERTS: So as a result --

JUSTICE BREYER: So that's the issue here
that we were just possibly debating. The issue in the
case i s whether the district judge mght lawfully
enforce an old injunction in the manner he did, which
was to add paragraphs 3 and 4. That question you
concede is here.

MR. ELIASBERG | believe that's -- that is
here, and that is really the only question that’s here.

CHI EF JUSTI CE ROBERTS: So that under your
approach, that this is looking to see if the injunction
I's being enforced or violated, we would be review ng an
act of Congress under an abuse of diécretion st andard,
not -- not de novo?

MR. ELI ASBERG That's correct. But for
this, we --

CH EF JUSTI CE ROBERTS: Have we ever done
t hat before?

MR. ELI ASBERG. |’ m not --

CHI EF JUSTI CE ROBERTS: Have we ever said
t hat an act of Congress is unconstitutional w thout a
de novo review of the nmerits of the constitutionality?

MR. ELI ASBERG | am not aware of that, but

| am al so not aware of a situation where the act of
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Congress is being put forth as the response to an
al ready adjudi cated constitutional violation.

JUSTICE G NSBURG M. Eliasberg, | thought
that the Ninth Crcuit the first time around had taken
meticul ous care to nmake certain that the issue of the
validity of the statute would not be before the Court in
the first round. Judge Kozinski wote: "W express no
view as to whether a transfer conpleted under Section
8121 woul d pass constitutional muster, but |eave this
guestion for another day."

That's on page 104a of the petition.

And then the district judge said: Yes, |
recognize the Ninth Grcuit didn't touch the validity of
that statute, left it for another day.

The day has come. So it is for the first tine
that the Court is deciding the question of whether section
8121 passes constitutional mnuster.

MR. ELI ASBERG The only thing | woul d
di sagree with you on that point, Justice Gnsburg, is
that the question is whether the act of Congress
remedi es the al ready adjudi cated constitutional
violation and is consistent with the injunction. In the --

CHI EF JUSTI CE ROBERTS: So when you get to
the consistent with the injunction part -- | thought it

was your position that we should review this question
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sol ely under an abuse of discretion standard.

MR. ELIASBERG. It is our position --

CHI EF JUSTI CE ROBERTS: Because while the
Court did not decide the validity of the act in the
first case, it certainly did in the second case, which
is why we have the case before us.

MR. ELI ASBERG. That is correct. W
believe -- but may | make two points, M. Chief Justice?

First, we believe in the enforcenment context
where the question is, is this a violation of an al ready
entered injunction that was part of a final judgnment,
that that is traditional equity principles that you
review for an abuse of discretion. Nonetheless, we
believe that we win even under a de ﬁovo st andard.
So -- and if | could set forth sonme of the reasons for
t hat .

| think, Justice Breyer, that you have it
exactly correct, that what the governnent has done here
by selecting a particular transferee who has been given
preferential access to the land in the past to the
excl usi on of others who wanted to erect other synbols,
t hat the governnent is taking affirmative steps to
permt, through this transfer statute, the display of
the cross that they are enjoined from doi ng.

Now, Justice Scalia, | believe your point is
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that at sone point, if this is on private | and and the
governnment is not making any efforts to further this
di splay, that it couldn't possibly be that the
I njunction forbids that. And that may well be correct,
but that’s not the case we have in front of it.

The governnent in this transfer statute has
made a significant nunber of affirmative steps to ensure
that the cross remains up. It has selected --

JUSTI CE ALITO. When this injunction was
first entered, the statute -- nobody contenpl ated t hat
this statute was going to be enacted; isn't that
correct?

MR. ELI ASBERG When the district court
entered the injunction. That is corfect, Justice Alito.

JUSTICE ALITO. Yes. And so isn't the
sensible interpretation of the injunction that it was
prohi biting the government frompermtting the display of
the cross on governnent property, and not on private
property that happens to be within the Mjave Nati onal
Preserve?

MR. ELIASBERG | don't believe so, Justice
Scalia -- excuse ne -- Justice Alito, for a couple of
reasons. One of the bases for the entry of the
i njunction in the first instance was the way that the

governnment had favored one party to come on, contrary to
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t he governnment's own regul ations, and erect a permnent
synbol, while not allowing others. So --

JUSTICE ALITG Well, wasn't it your argunent
that this was a violation of the Establishment Clause
because it was on governnent |and? Did you make the
argument that even if this was on one of the ranches
within the Mpjave National Preserve, it would still be a
vi ol ation of the Establishnment C ause?

MR. ELI ASBERG. W did not make that
argunent because it wasn't presented to the Court.

JUSTICE ALITO. Yes, it was a totally -- so
the situation conpletely changed, and the district court
either nodified the injunction -- it seens to ne
nodi fied the injunction by interpret{ng it to nmean
sonmething quite different from what anybody contenpl at ed
it meant when it was originally entered.

MR. ELI ASBERG Well, | think that, as is
traditional equity principles, the district court is at
some | evel the master of the injunction and that's why
we give an abuse of discretion standard. The district
court very clearly said: | see this as an attenpt by
t he governnment not to abide by ny injunction; they are
favoring the sane parties they favored when -- that was
part of the --

JUSTI CE SCALI A: Well, of course, it was
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that, but the question is whether it was a perm ssible
amendnent by the governnent of the situation. O

course, | will stipulate that the government was trying

to arrange it so that the cross could remain there. But

that doesn't nean that it was -- it was evading the
i njunction. | nmean, that's --
MR. ELI ASBERG Well, | think it is --

JUSTI CE SCALI A:  Unless the injunction
clearly applied to the erection of a cross on private
| and that the government had -- had transferred.

MR. ELI ASBERG Well, but it's not the
erection of the cross. It is a transfer of sonething
where the governnent has a reversionary interest. It
very much directs the way the VFM/is\Iiker to use the
land. It selected a particular transferee who has been
favored fromthe beginning. They didn't say: W're
going to neutrally sell the land in order to allow this
constitutional violation to be --

JUSTICE SCALIA: | will -- 1 will concede
t hat the obvi ous purpose of that was to avoid being in
violation of the injunction. But that doesn't nean that
it's invalid.

MR. ELIASBERG Well, | believe it's invalid
because | think that the affirmative steps they are

taking here really make them -- put themin a position
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where they are permtting --

JUSTI CE SOTOVAYOR: Can -- can -- what --
what -- let's start fromthe beginning. Can -- would it
be proper for the governnent or would the governnent be
al l eged to have violated the Establishnment Clause if on
anot her ranch that cross -- a cross went up?

MR. ELI ASBERG. No, they would not.

JUSTI CE SOTOVAYOR: All right. So really
your argunent is that the reason this Court -- this
cross on private land, if it becones private, is
of fensive to the Establishnment Cl ause is because of the
governnment's prior history with respect to that cross,
correct? That's -- that's your argunent?

MR. ELI ASBERG. That is éne part of ny
argunent, but there is another part. The governnent
has taken the step of designating this cross one of 49
nati onal nmenorials in the whole country and the only
nati onal menorial conmmenorating Anmerican service in
World War |, even though it's clear in the record --

JUSTI CE SOTOMAYOR: So are you all eging that
doing that violates the Establishment Clause, passing or
designating a religious symbol as a national nenorial,
that that violates the Establishment Clause?

MR. ELI ASBERG. W are alleging that under

the totality of the circunstances, which includes the

33
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia

national nenorial designation, the governnent's asserted

pur pose to

gover nnment'

make sure that the cross remains up, the

s favoritismof the same parties that it has

always favored in this case to the exclusion of others,

and t he i

ntai ning of a property interest in the |and

in the formof a reversionary interest, all of those

t hi ngs --

JUSTI CE SOTOVAYOR: Does that apply to al

lands in this preserve?

MR. ELIASBERG |'msorry -- does what apply

to all [ands?

JUSTI CE SOTOVAYOR: Does the reversionary

interest apply to all of lands on this preserve?

answer t hat

MR, ELIASBERG No --
JUSTI CE SOTOVAYOR: Maybe your adversary has to

i nstead of you, but all the other private

property owners.

MR. ELI ASBERG No, the reversionary

interest specifically says the land reverts to the

gover nment

if the --

JUSTI CE SOTOVAYCOR: No, no, no. Are all of

the private owners on this preserve required to give the

| and back t

use?

othe US if they put it to sone different

MR, EL| ASBERG | don't believe that that
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is true.

CHI EF JUSTI CE ROBERTS: Counsel, if -- if --
if the governnment sold this land to a private party, no
cross in the picture at all, and they go to settl enent
and at settlenent the private | andowner who is going to
buy it says, you know, I'mgoing to put a big cross up
on this property once |I get it. Can the governnent stil
sell it to hin?

MR. ELI ASBERG. Yes, absolutely.

CHI EF JUSTI CE ROBERTS: Okay.

MR. ELIASBERG If the basis for the
governnment's decision to sell the -- sell the |l and was a
neutral basis. And that's what we are saying here. |If
what the governnent has done -- \

CHI EF JUSTI CE ROBERTS: So even though --
before the sale, even though the government knows there
is going to be a big cross on the land with the sane
situation you have here, in the mddle of the preserve
and all, that's perfectly okay?

MR. ELIASBERG. No, it's -- we --

CH EF JUSTI CE ROBERTS: | thought you said
bef ore the governnent sold the land if they find out the
new owner is going to put a cross on it there is no
probl em

MR. ELI ASBERG The di fference between those
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two scenarios, M. Chief Justice, is one is a renedial
context. The governnent has been held to violate the
Constitution. They have to, under MIliken v. Bradley
and U S. v. Virginia, take all steps necessary to erase
that constitutional violation.

The situation in the first hypothetical you
gave ne, there has never been an adjudicated
constitutional violation. I1t's a very different
si tuati on.

JUSTI CE STEVENS: 1Isn't it also a very
different case if a condition of the transfer is that
the transferee will preserve a nenorial that has been
designated in a statute as a 5-foot-tall white cross?

MR ELIASBERG | think that is --

JUSTI CE STEVENS: That was a condition of
the transfer.

MR. ELIASBERG. As | was stating to Justice
Sot omayor, that is one of the factors that we believe
separates this situation fromthe kind of hypotheticals
that you're setting forth --

CHI EF JUSTI CE ROBERTS: Do you disagree with
what she told us, which is that the private property
owner can tear down the cross at any tine?

MR. ELIASBERG. | think that there are very

significant obstacles to their doing that. One, | don't
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-- | disagree with the General's -- General Kagan's
description of the crimnal statute that prohibits the
def acenment of nenorials on private | and, because one of
the provisions is that we will consider it a situation
that is covered by the statute that the |and be under
the jurisdiction of the Federal Governnent. Well, the
land -- the statute that designated the Mjave Preserve
very clearly says that the land is being transferred
fromthe jurisdiction of the Bureau of Land Managenent
to the National Park Service and the Secretary of the
Interior. So it is therefore clearly under the
jurisdiction of the Federal Governnment. So | think that
there is -- there are possible crimnal violations.
There is also a significant question\--

CHI EF JUSTI CE ROBERTS: You said under the
jurisdiction of the Federal Governnent. Does that -- do
you just nean they have authority to regulate the |and?

MR. ELI ASBERG. That's correct. But that's
the way the statute is witten, under Federal
jurisdiction. So | believe that those two terns --

CHI EF JUSTI CE ROBERTS: Well, | suppose they
have jurisdiction to regulate a lot of -- lot of |and
that they don't own.

MR. ELIASBERG. Well, | think that in this

case when the governnent is actually -- there's quite a
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bit of case law -- we set forth some of in our brief --
where they tal k about the governnent's power over |and
that's within a national preserve. So | do think that
the crimnal statutes may very well apply.

It certainly would be a barrier to the VFWs
thinking, well, norisk tous if we tear this cross
down. In addition, the governnent is required, as |
bel i eve one of the Justices and | don't renmenber
which -- the government has been required to go back and
put up a plaque that says: This cross erected in honor
of the foreign war dead. It would be very odd indeed, |
believe for the VFW --

CHI EF JUSTI CE ROBERTS: What el se -- what
el se does the plagque say? \

MR. ELI ASBERG. The pl aque says: "This
cross" -- in big letters -- "erected in honor of the
dead of foreign wars.” | think it would be very --

CHI EF JUSTI CE ROBERTS: And that's it?
Not hi ng el se?

MR. ELI ASBERG. Nothing else. | think it
woul d be very odd indeed for the VFWto feel that it was
free to take down the cross and put up, for exanple, a
statue of a soldier which would honor all of the people
who fought for Anmerica in World War |, not just

Christians, and say: Well, we were free to do that
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because even though there's the sign that says, this

cross is designated to honor all the --

JUSTI CE SCALI A:; The cross doesn't honor

non- Chri stians who fought in the war? |Is that -- is
t hat --

MR. ELIASBERG. | believe that's actually
correct.

JUSTI CE SCALI A: \Where does it say that?

MR. ELI ASBERG. It doesn't say that, but a
cross is the predom nant synbol of Christianity, and it
signifies that Jesus is the son of God and died to
redeem manki nd for our sins. And | believe that's why
the Jewi sh war veterans --

JUSTI CE SCALIA: It's erécted as a war
menmorial. | assune it is erected in honor of all of the
war dead. It's the -- the cross is the -- is the nost
conmmon synbol of -- of -- of the resting place of the
dead, and it doesn't seemto ne -- what would you have
themerect? A cross -- sone conglonerate of a cross, a
Star of David, and you know, a Mdslem hal f-noon and
star?

MR. ELI ASBERG  Well, Justice Scalia, if I
may go to your first point, the cross is the nost
common synbol of the resting place of Christians. |

have been in Jewi sh ceneteries. There is never a cross
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on a tonbstone of a Jew.

(Laughter.)

MR. ELIASBERG So it is the npbst common
synbol to honor Christians.

JUSTI CE SCALIA: | don't think you can |eap
fromthat to the conclusion that the only war dead that
that cross honors are the Christian war dead. | think
that's an outrageous concl usion.

MR. ELI ASBERG. Well, ny -- the point of
my -- ny point here is to say that there is a reason the
Jewi sh war veterans canme in and said: W don't fee
honored by this cross. This cross can't honor us
because it is a religious synbol of another religion.

CH EF JUSTI CE ROBERTS: éan | get back to
your plaque question? Am |l wong? | thought the
governnment told us the plaque reads: "The cross erected
in menory the dead of all wars, erected 1934 by nmenbers
of Veterans of Foreign Wars, Death Valley Post 2884."

MR. ELI ASBERG That is correct, M. Chief
Justice, and | apologize. | forgot --

CHI EF JUSTI CE ROBERTS: That's a big
difference. | mean, the whole point is that the plaque
tells you this is not a governnent nenorial, governnent
structure. It was put up by nenbers of the Veterans of

Forei gn Wars, Death Vall ey Post 2884.
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MR, ELIASBERG M. Chief Justice, the
context of your question was, would the VFWTfeel
constrained to keep the cross up? And ny point was it
woul d be --

CHI EF JUSTI CE ROBERTS: The context of ny
guestion was, what does the plaque say?

MR. ELIASBERG Well -- 1 -- | apologize for
not giving the full text, that was not my intention to
-- to mislead the Court or to you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: All right.

MR. ELIASBERG M only point was that in

that scenario, because |I did believe we were talking

about would -- is the VFWfree to do this, and | was
pointing to the crimnal statute that | sgid -- | believe
said that they couldn't -- wouldn't feel free to take this
down. But second of all, that it would be odd indeed for

themto take it down when there is a big plaque that says
“This cross erected.” Wth all of the text --

JUSTICE ALITG  Wen the -- when the Solicitor
CGeneral represents to us that the VFWw || be perfectly
free to nodify this nenorial in any way it chooses if they

obtain title to this land, do you think that there' s any

realistic fear that they will be required to maintain this
cross, even if they wish to -- to change it in sonme way?
MR ELIASBERG Well, | think that there is
areal -- well, but -- but | don't think that the cases
41
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turn on whether a prosecutor says, well, | prom se you
that we are not going to enforce the statute. | think
we have to | ook at the words of the statute and the
words of the reversionary interest, and | think they
both create significant doubt as to whether the VFW
woul d feel free to turn this -- to take it down, in the
sanme way that in a context where you are talking about
pre-enforcenment --

JUSTICE ALITO. Well, | thought your
argunent was that although there was going to be a
formal transfer of title, as a practical matter, the
governnment was still involved with the maintenance of
the cross on this land. And when the governnent says
that that's not the case, | don't kndw why t hat doesn't

cure the practical problem

MR. ELI ASBERG Well, that -- the -- the
gquestion of governnent -- continued gover nment
I nvol vement with the land, | believe, continues, because

of the reversionary interest and because of the

designation as a national nenorial. \Whatever the --
JUSTICE GINSBURG: | think -- | think
General Kagan agreed that they -- the Veterans couldn't

substitute some other nmenorial, and if it's going to be a

nati onal nmonunent, it has to have the governnent's

approval. And the only one that has the governnent's
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approval is the cross.

MR. ELI ASBERG. That is correct, Justice
G nsbhurg. | don't want to speak for General Kagan but
wth respect to the question --

JUSTICE ALITO. Wwell, I -- 1 thought the
governnment's position was it had to be maintained as a
nati onal war -- as a war nenorial, but not that it had
to be maintained as a cross.

MR. ELI ASBERG. That is the governnent's

position. But, Justice G nsburg, your question is, would

sonet hing el se that could be put up be a national
menorial, and the answer is no. Only Congress has the
power to designate a national nenorial. Congress has
chosen to designate this particular étand-alone Latin
Cross as a governnent -- as a national nenori al
JUSTI CE Gl NSBURG:. \What about the
governnment's argunment that suppose the governnent took
down the cross, gave it back to the Veterans of Foreign
Wars, sold themthe |and in exchange for |and of equal
val ue, and then the Veterans said, fine, the cross was
ours to begin with; nowthe land is ours, so we just
put it back? |If that would be consistent with the
I njunction. The governnment now has nothing to do with
the cross. It's all the Veterans of Foreign Wars, and

it can't be regarded as sham because it was originally
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t he Veterans of Foreign Wars who put it up; the
governnment didn't put it up.

MR. ELI ASBERG. | believe that that --
obvi ously, not the facts presented by our case, Justice
G nsburg, but that likely would be consistent with the
I njunction. That's correct. But it is not the scenario
we have here.

JUSTI CE GI NSBURG. Then we are talking about
sonething that is rather formal rather than substantial.
If -- if all the government had to do is say,

Congress, you didn't get it right; you should have just
made the | and swap. And then the governnent woul d take
down the cross in conpliance with the injunction, and

then it goes right back the next day.

MR. ELIASBERG Well, | think if there -- if
there were -- | think it's not just formalism Your
Honor, because, one, the reversionary -- | am assum ng

that in your hypothetical the reversionary interest is
gone. That is a continuing government ownership, future
ownership in property, and one of the governnent's
principal argunments is when we sell to it a private
owner, everyone presunes that the private owner is the
speaker.

But when the governnment maintains a

substantial future property interest, they haven't sold
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the land. They've sold part of their interest in the
land. So if you take away the reversionary interest and
you renove the national nenorial designation and then
t he VFW i ndependently does choose to put up the cross,
it's nmore than formalism It is a significant --

JUSTI CE STEVENS: But there is also the
point that | don't think you ve stressed, that if the
reversionary interest was activated -- say, they
abandoned or destroyed it, the property would cone back
to the governnent. And if | read the -- the designation
of the national nmenorial statute correctly, the
Departnent of Interior would have to rebuild the old
cross and put it up. There's an affirmative duty to
replace the cross if there is a reversion

MR. ELIASBERG | believe that that is
correct, Justice Stevens --

JUSTICE STEVENS: It’'s on 7a of the --

MR. ELIASBERG -- and that's an inportant
point that is intertwined with the fact that the
reversionary interest also continues the government's
ownership in the | and, when their whole positionis, if we
privatize it, as Justice Scalia pointed out, if it's just
a private owner, then we don't associate this cross with
the governnment. W associate it with the private owner

But the governnent hasn't done that. It has
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mai nt ai ned an i nportant ownership interest in the |and
t hrough that reversionary interest.
If there are no further questions, | wll --

JUSTI CE STEVENS: May | ask this question:
Do you think the issues in this case would be, say,
the sanme or different if this whole scenario occurred
on the Mall in -- right out in front of the
Washi ngton -- the Lincoln Menorial?

Wuld the -- the issues be any different if
it were not an isolated nenorial in the desert?

MR. ELI ASBERG. Context has al ways mattered
to this Court in Establishnment Clause cases.

JUSTI CE STEVENS: And which way would it
cut, if it is different? ‘

MR. ELI ASBERG Well, | do think that
Washi ngton is, certainly, a seat of power, and there is,
obvi ously, a close tie between sonmething that is put on
t he National Mall and the seat of governnent, but | do
think that the designation of a national nmenorial is
al so significant.

So, even though this may be an area that is
not nearly as popul ated as Washington, D.C., it is very
significant that Congress has taken the step with this
particul ar synmbol, one of only 49 in the country,

grouping it with other iconic statues and nenorials in
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this country and tied it.

So | don't think that the distinction,
al though it m ght have sone bearing in the Court, in
t hi nking of the context, | don't think it would change
the result.

Justice Kennedy, | want to go back to -- to
one question you had asked earlier about the posture,
and | just want to reiterate. You, very clearly, said,
when the governnent was saying, well, we didn't have a
good reason to bring this to the Court, and that's why
we didn't, | think your question recognized that the
gover nnent had very good reasons.

But -- but in addition, it's not really
i mportant, when you have a fi nal judénent, why a party
chooses not to try to take the |ast step of appeal on a
final judgnment, and that's the United States v.

Munsi ngwear case.

The governnment chose not to make that step
The judgnment was final, and there certainly is no
basis for this Court to reopen the issues about whet her
M . Buono had standing in the first instance.

JUSTICE ALITGO Well, wasn't -- isn't this
very different fromthe situation in Tol edo
St eel because -- Scale, I'msorry -- because, if the

merits i ssue that was before the Ninth Circuit was, if
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not technically noot, nearly noot, by the tine they
reached it, because of the passage of the new statute?

This wasn't -- they said it's not noot
because this is sinply the voluntary cessation of
conduct that's been held to be unlawful, but that is
typically applied in the situation where there is a
|l egitimate fear that the -- the party that has been held
to be violating the Constitution may sinply return to
its bad old ways, once the litigation is over.

But, here, you have the intervening
enactment of a statute by the Constitution -- by the
Congress of the United States, and | think it would be
quite far-fetched to presune that Congress is sinply
going to repeal that statute and go Back to the way
things were, once the litigation is over.

So you have a nerits issue that's, if not
technically nmoot, nearly noot. The real nerits issue in
the case is -- is expressly not decided by the Ninth
Circuit. They say, take that back to the district
court. And you say that the standing issue goes away
because the governnent didn't appeal the standing issue
at a time when the real nerits issue in the case had not
been deci ded.

MR. ELI ASBERG. Well, two points, if | may,

Justice Alito. First, the first reason that the Ni nth
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Circuit gave for why the case wasn't noot was not
voluntary cessation. The governnent conceded the | and
transfer could take up to 2 years to effectuate. And so
then the Ninth Circuit said that this case is far from
noot. Two years is nore than enough tinme for
t he governnent to file the petition for certiorari and
had a ruling both on the nmerits of the land on -- the
Cross on government property, but nore inportant, as a
nunber of Justices have pointed out, the question of
standing to bring an Establishnment Cl ause case -- the
governnment al ways has an interest in saying, this case
never shoul d have been brought, and we never shoul d had
have had a judgnment entered agai nst us.

For the governnment to say, we didn't really
care at that point because, 2 years from now, the
transfer m ght be effectuated is not basis for themto
argue that there was no final judgnment and no reason for
us to appeal.

JUSTI CE GINSBURG. | think General Kagan
recogni zed that there isn't an exanple of a final
I njunction, where, after it's final as it can be, you
can conme back and say, but now | want to reargue the
standi ng question that's already been determ ned.

But there was sonething that | did want to

ask you about, Judge O Scannlain's opinion. He said:
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If -- if you prevail and you are right, what happens in
Arlington Cenetery, where there's the Argonne Cross
Menorial and the Canadi an Cross of Sacrifice, both right
here in Arlington? What happens to thenf

MR. ELI ASBERG.  Goi ng back, Justice
G nshurg, to the nerits on the earlier question about a
cross on governnment property, | believe that the Argonne
Cross in the National Menorial Cenetery is extrenely
di fferent.

There are, in the national ceneteries,
the -- the VA offers to veterans and their famlies, a
choice of putting up 39 different enblens of belief on
their tonbstones. In Arlington, there is a cross that
is surrounded by a sea of tonbstones\mﬂth synbol s of the
faith of all of the different service nenbers.

In that context, | don't think anyone would
perceive that the government was favoring one particul ar
religion because of the variety of choices in religious
synbol s expressed there. That's very different from a
st and- al one cross of one religious synbol that is not
surrounded by any other context, other than --

JUSTI CE SCALI A: Has the governnent ever
turned down -- let's say the Jew sh war veterans’ request
to put up a war nmenorial on -- on public | and?

MR. ELI ASBERG. They did. There was a
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request nade for -- to put up a nenorial on the site,
and the government said no and said our regul ations
forbid it.

JUSTICE SCALIA: No, let’s talk -- on
this site?

MR. ELI ASBERG  Yes.

JUSTI CE SCALIA: Yes, well, I'mnot
tal king about this site, where there already was a
nmenorial, but suppose the -- what I'mgetting at is |
don't agree with you, that -- that every time the

government allows any religious synbol to be erected,

has to allow all religious synbols to be erected at the

sane place. So long as it is -- it is not discrinminatory
in-- in accepting or rejecting requests to erect
religious synbols in different places, | don't see why the

government i s convicted of being discrimnatory.

MR, EL| ASBERG | think the context here is

what has the governnent done with respect to nationa
menorials. The only two national nenorials that are
st and-al one religious synbols are of one particul ar
religious denom nation, and that's Christianity.

JUSTI CE SCALIA: But -- but you don't --
and they -- were both of them proposed by a private
group, such as the Veterans of Foreign Wars?

MR. ELIASBERG Well, it's Congress --
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don't know that the Veterans of Foreign Wars ever
proposed that this be a national nenorial. Congress
designated it as one.

JUSTI CE SCALI A:  Well, but it was erected by
the Veterans of Foreign Wars. | nean, do you know of
any instance in which Jewi sh war veterans, or -- or if
there’s an organi zation of Miuslimwar veterans, requested
to erect a nmenorial on public land, it was turned down?

MR. ELIASBERG As | said before --

JUSTI CE SCALI A: | just don't see why they
all have to be on the sane piece of land in -- in order
for the governnent to be inpartial.

MR. ELIASBERG |'m not saying that in --
in -- that, in every circunstance, tﬁe governnment has to
have | ots of different synbols, but what the governnent
has done here --

JUSTI CE SCALIA: Oh, | think you are
saying that, and you are saying that this has to be a
public forum In fact, I -- |I'mnot even sure your --
your brief would limt it to religious synbols. You say
it has to be an open forum right?

MR. ELI ASBERG  Well, Justice Scalia, if I
make one prefatory point, the governnent didn't bring to
this Court the nerits of the question of whether the

cross was permn ssible on government property.
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There is a final judgnent set in this
circunstance. In this context, it is not. So that
gquestion is not properly before us, but context matters,
and | do think, in other circunstances, there may be
religious synbols. There may be a nyriad of religious
synbol s, and the context of the situation will matter.

But | think if, in Arlington, for exanple --
with respect to Justice G nsburg's question -- if, for
exanple, a foreign governnent -- let's take the Canadi an
Cross of Sacrifice, which the governnment has put inits
brief, was donated by a foreign government to honor
people -- Anmericans who fought for Canada and the
British Enpire, in | believe it was World War |I. If the
State of Israel made a simlar requeét to the United
States -- we would like to honor the Jews who fought in
Operation Iraqi Freedom because we believe that that was
an i nportant defense of the State of Israel -- and the
United States said no, we are not interested, | think
that that would create a quite significant
constitutional violation -- or a constitutional question,
but it's not the case in front of us.

JUSTI CE STEVENS: May | ask a different
question, just based on your understanding of all these
nonunments? Are there any other federal nonunents that

cont ai ned crosses, other than those associated with
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ceneteries?

MR. ELI ASBERG. The one national nenori al
that I am aware of that has a cross, it is of Father
Mar quette, who was a significant historical figure. It
Is not a stand-alone cross. It is Father Marquette
surrounded by a nunber of various objects that show his
role as a historical figure, exploring the Mddle West,
and he is holding a cross.

But, again, | think -- | agree with General
Kagan that, if we honored Martin Luther King, who was a
priest, or we honored -- we did sonething with the AOd
North Church which has significant historical
significance, that would create a very different issue
than sinply a stand-al one cross, mhefe, when t he
Nati onal Park Service asked its own historian to
determ ne whether it had historical value necessary to
bring it within the National Register of Historic
Pl aces, the Park Service's own historian said no, it
di d not.

CHI EF JUSTI CE ROBERTS: Counsel, this
probably doesn't have anything to do with anything, but
" mjust kind of curious, why is this cross put up --
you know, in the m ddle of nowhere?

(Laughter.)

MR. ELI ASBERG Because the man who
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originally put up the cross -- not this one, because it
has been replaced a nunber of times, but the man who put
up this particular cross, | believe was a honesteader in
t he area when the | and was owned by the Bureau of Land
Managenent, and | believe was a mner on the |and. |
hope that is correct historically. | believe it is.

CHI EF JUSTI CE ROBERTS: Thank you.

General, you have 3 m nutes.

REBUTTAL ARGUMENT OF GEN. ELENA KAGAN

ON BEHALF OF THE PETI TI ONERS

GENERAL KAGAN: Thank you, M. Chi ef
Justi ce.

To pick up right there, this stand-al one
cross was erected as a World War | nénnrial by veterans
of Wwrld War | who had gone to the desert in California
to recuperate and to restore their lives.

And -- and it was that situation that the --
t hat the Congress was presented with, was when the Ninth
Circuit ruled and said that this nmenorial was
unconstitutional, Congress had a choice. And the choice
was to take down that nmenorial, which meant an enornous
ampunt to veterans in the community, or to conpletely
di ssoci ate the governnment fromthat nenorial. And what
Congress did was to conpletely dissociate the governnent

fromthat nmenorial while allow ng some --
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JUSTI CE STEVENS: How can you say that --
GENERAL KAGAN: -- war nenorial to
st and.

JUSTI CE STEVENS: -- when there's a
reversionary interest? How can you say it's conpletely
di ssoci ated? There's a reversionary interest. |If they
don't maintain the cross, which is the nmonunment, it goes
back to the governnent.

GENERAL KAGAN: Justice Stevens, with
respect, the reversionary interest says that the hol der,
the VFW has to maintain a war nenorial. It does not have
to be --

JUSTI CE STEVENS: Yes, but the particul ar
menori al described by Congress was this cross.

GENERAL KAGAN: No, the reversionary
interest sinply says: A war menorial .

JUSTI CE STEVENS: Yes, but it -- but this --
GENERAL KAGAN: It does not have
to be this war nenorial.

JUSTI CE STEVENS: You don't think it's fair
to interpret Congress's interest to being -- in preserving
this nenorial ?

GENERAL KAGAN: To the contrary, Justice
Stevens. Wen Congress wanted to say "this nenorial,”

it knew how to say it, because it said it in the 2002
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Act .

JUSTI CE STEVENS: Ri ght.

GENERAL KAGAN: In the 2004 Act, it said
sonething very different. That was after the injunction
had i ssued, so it was a conpletely different set of
circunmstances. Congress understood that an injunction
agai nst this war nmenorial had issued. Congress said:

We are going to give this back to the VFW but it's
going to be the VFWs choice now as to what to do with
it, consistent with it being some kind of war nmenorial.
A reversionary interest of a kind that Congress often
uses to -- when it transfers land. Congress -- it's a
conpletely --

JUSTI CE STEVENS: Do you\think anyone
t hought there was the renotest possibility they would put
up a different nmenorial ?

GENERAL KAGAN: | think it's left to the
VFW and it's entirely the VFWs choice. So if tonorrow
or 10 years fromnow or 50 years from now the VFW
deci des, along with Respondents, that a cross is an
| nappropriate war nenorial, then they can take down that
war nenorial. It is no |longer the government's nessage.

JUSTI CE STEVENS: How can they say it's an
I nappropriate war nmenorial when Congress has designated

t he national nenorial as, quote, "the five-foot-tall
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white cross"” and so forth and so on? That is what is
t he nenori al .

GENERAL KAGAN: But there’s -- there’s
no prohibition on the VFWtaking down this nenorial. W
will just have one fewer national nenorials. And --

JUSTI CE STEVENS: Do you really think there
is any possibility that woul d happen?

GENERAL KAGAN: Again, | think it is
entirely up to the VFW

JUSTI CE STEVENS: That’s not ny questi on.

GENERAL KAGAN: | don't know, because | am
not the VFW It is up to the VFWas to what happens to
this war nenorial. That's also true of the plaque, that
the plaque could -- the VFWcoul d take down the pl aque

once the -- the VFWgains title to this property.

So what the governnment has done here is -- and

-- and Justice Stevens, | don't want to -- of course, you
are right that Congress started out thinking that --

JUSTI CE STEVENS: They not only started it
out, but they authorized the use of $10,000 in noney in
order to replace the very cross they had desighated as a
menori al .

GENERAL KAGAN: Justice Stevens, you are, of
course, right that Congress thought at the beginning,

prior to the injunction, that this war nenorial should
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not be taken down, that there was an attachnent to it in
the | ocal community, and that it was -- that it should
be retained. Not an unnatural thing for Congress to
want, to preserve war nenorials.

VWhen the injunction issued and when the
Court found that the -- when the Congress found that the
Court had declared this display of this nenorial
unconstitutional, Congress said: How can we preserve
this -- preserve a war nmenorial, very possibly this war
menorial ? How can we preserve a war nenorial but -- but
have it not be our choice? And --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel, counsel.

The case is submtted.

(Wher eupon, at 11:06 a.m, the case in the

above-entitled mtter was submtted.)
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