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PROCEEDI NGS
(11: 07 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 08-1107, the Hertz Corporation v.
Friend.

M. Srinivasan.

ORAL ARGUMENT OF MR. SRI NI VASAN
ON BEHALF OF THE PETI TI ONER

MR. SRI NI VASAN: Thank you,

M. Chief Justice, and may it please the Court:

The diversity statute deens a corporation a
citizen of, quote, "the State where it has its principa
pl ace of business,” close quote. The Ninth Circuit
erred in holding that Petitioner Herfz is a citizen of
California, even though Hertz is headquartered in New
Jersey and conducts over 80 percent of its operations
outside the State of California, and even though, under
the court's approach, national corporations could
regularly be deened California citizens if they conduct
operations in that State that are proportional to the
State's popul ation.

The better reading of the statute, in our
view, is that it points to the |ocation of the
corporation's headquarters, the site fromwhich a

corporation directs and controls all of the conpany's
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operations throughout all of its locations. And that’s
particularly the correct reading when the statutory
| anguage is considered in light of two considerations.

First, the strong preference for simplicity
and ease of admnistration in jurisdictional rules; and,
second, Congress's purposes in 1958 to preserve
diversity jurisdiction for corporations in 48 States and
to deny access to diversity jurisdiction only in one
State, the State where the corporation has its home or
princi pal place of business.

Now, with respect to the ordinary nmeani ng of
the statutory text, the critical phrase is "principal
pl ace of business.” And dictionary definitions of that
term define the term "principal placé of busi ness" as
corporate headquarters, and that is fortified by Federal
and State |laws, which also define the termas "conpany's
headquarters" --

JUSTI CE SOTOVAYOR: Counsel, the problem
with every test is that you can find an exception that
makes the application ridiculous.

Let's assunme that we accept that
headquarters or nerve center may have some applicability
to a corporation that has a business in a variety of
different States.

MR. SRI NI VASAN:  Sure.

4
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JUSTI CE SOTOVAYOR: All right. That --
your situation is perhaps the nost attractive --

MR. SRl NI VASAN: Ri ght .

JUSTI CE SOTOVAYOR: -- because whet her
California has 20 percent and Florida 14 or 15 percent,
to ne the differences are not terribly substantial. |
can i magi ne McDonal d's having 1 percent in every part of
the world, and how you choose then? California would
say, then you -- you go back to headquarters. But |
don't know why you start there.

But let's posit the sinpler situation.
Headquarters in New Jersey, but everything else is in
California. Your test would ignore conpletely that --
and it depends on how you define "heédquarters." | f
t hey have three corporate executives, that's the entire
extent -- or let's say one corporate executive who
started the conpany and he lives in New Jersey, and he
flies out to California half the tinme and runs the
busi ness fromthere but happens to live in New Jersey.
Then you woul d say diversity is still New Jersey,
correct?

MR. SRI Nl VASAN:  We woul d, Your Honor. But
let me -- let me start first with accepting Your Honor's
prem se, that in the situation of a nultistate

corporation with -- with dispersed operations, the
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princi pal place of business would be the headquarters.

Now, | take your point that there are
situations in which the test may not seem so
strai ghtforward, but we think even in the -- the
hypot heti cal that Your Honor posits, the better
answer -- at least our first subm ssion would be, the
better answer is the headquarters would control. And
that's for a couple of reasons.

Al t hough, again, the one exception that we
woul d have to our rule is exactly Your Honor's
hypot hetical, and let me just bracket that. Now, the
reason we think, first and forenost --

JUSTI CE SOTOVAYOR: But you have not
articulated a -- at least to ne, a néaningful principle
in which to set that exception. It has to be tied
sonehow to the test and why the test in sone situations
woul d have applicability and others may not.

MR. SRI NI VASAN: Sure. And let me -- |et

JUSTI CE SOTOVMAYOR: Because | don't know the
di fference between one headquarters and two places to do
busi ness or three, but | can still see that sone
factoring has to be done when the places of business are
nore limted.

MR. SRI NI VASAN:  Well, | -- well, we think

6
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first and forenost, that the headquarters rule would
apply even in Your Honor's situation, and I'I|l get to
t he exception -- fashioning the exception in
just one second --

JUSTI CE G NSBURG. But your case doesn't
call for that judgnment, because you have a nmultistate
corporation, and it -- | assune you woul d be satisfied
with saying that when a corporation has di spersed
operations, it doesn't have its business center or its
headquarters -- doesn't have its business center
dom nant in any one State, that it's dispersed, then you
take the headquarters, because there's no way to pick
anong -- choose all the others, and it certainly isn't
worth the labor to try to do that.

So you could have a rule that says:

Di spersed across many States, you pick headquarters.
And that -- you don't have to urge anything further.

MR. SRI Nl VASAN: No, absolutely, Justice
G nsburg. And we would certainly accept a resolution
of the case in -- in that |ight.

If the Court were to announce a rule that
says, nultistate corporations with diverse operations,
t he principal place of business in that situation is the
headquarters, | think Your Honor is correct that

certainly we would prevail under that and that would be
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entirely acceptable to us. But --

JUSTI CE SCALIA: Well, why would we say
that? Just because it wi ns your case and sol ves your
problenf? | nmean, it seens to nme, to do that, you
abandon your principal argunment, which that -- which is
that "place" doesn't nean "State."

MR. SRI Nl VASAN: Ri ght.

JUSTI CE SCALI A: And to talk about the whole
State of California as the principal place of doing
business -- | nean, if Congress neant that, it would
have said “the principal State in which business is
done.”

MR. SRI NIl VASAN: That's -- that's correct,
Justice Scalia, and that's -- \

JUSTI CE SCALIA: So you don't want to throw
away that good argunent, do you?

(Laughter.)

MR. SRI Nl VASAN:  We certainly don't want to
throwit away. We certainly don't want -- first and
forenost, we’'d like to prevail. And | think even
under the narrower approach, we woul d.

JUSTI CE GI NSBURG. You would -- you would
never get to the -- California's thing about State. |If
you say nmultistate, you pick the place. The

headquarters -- it’s a place. It's within a State.
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MR. SRI NI VASAN: Yes. And -- and that's why
we woul d accept that result, Justice G nsburg. W
certainly would. Let me just put that out there first
and forenost.

CHI EF JUSTI CE ROBERTS: Were you done --

MR. SRI Nl VASAN:  Now, with respect to --

CHI EF JUSTI CE ROBERTS: Were you done with
your answer to Justice Sotomayor's hypothetical ?

MR. SRI NI VASAN: | don't know that I, in
fact, started the answer, M. Chief Justice --

(Laughter.)

MR. SRI NI VASAN: -- with respect.

The answer is that even in that situation,
for the reasons that Justice Scalia Highlights, we woul d
say that the headquarters controls. And let ne give two
-- two principal reasons why.

The first is that even if the operations are
In one State and the headquarters are in a different
State, the headquarters still is where the direction and
control cones from And | think the ordinary neani ng of
t he phrase "principal place of business” in that
situation would still direct attention to the
headquarters.

And the dictionary definitions that we

identified in -- in our brief and every Federal and
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State |l aw that defines the term "principal place of
busi ness" defines it at headquarters -- as headquarters,
wi t hout any exception for the hypothetical situation
t hat Your Honor posits. But the other --

JUSTI CE SOTOVAYOR: So what constitutes
headquarters?

MR. SRI NI VASAN: |'m sorry.

JUSTI CE SOTOVAYOR: How many executives have
to live there? What else has to exist there? And then
what's the default rule if those things don't exist?

MR. SRI NI VASAN: Ri ght. Your Honor, | think
-- and that -- that’s a sort of different set of
gquestions which is other anmbiguities with respect to the
definition of a headquarters in certéin situations.

Now, by and | arge, the headquarters is
relatively straightforward. It's made in public filings
whi ch are an easy place to | ook, and if you | ook at the
experience of the Seventh Circuit, which of course has
appl i ed a headquarters approach across the board over
t he course of several decades, | think we can see that
that test has been straightforward and it's sinple in
application, in the min.

Now, that’'s not to say that there are not
I ssues about the definition of “headquarters” at the

outer perinmeters. There are. And I think the place I
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woul d | ook first and forenmpost is: Where does direction
and control for the corporation conme fron? That’'s the
situs at which the headquarters would be found.

And | would | ook also to what a corporation
itself identifies as headquarters in public filings. In
10-K filings and under the Model Business Corporations
Act, corporations have to report their headquarters in
annual reports. And of course they are doing those
reports for reasons other than establishing
jurisdiction in a particular case, so | think they cone
with an air of objectivity about them That's where 1'd
| ook.

Now, |'d make this other point, though,
about the ambiguity that Your Honor ﬁoints to with
respect to the definition of a headquarters. That --
that’s not at all an anbiguity that only applies to our
test, because under Respondents’ test and under the test
of every court of appeals, they take into account the
headquarters.

Now, we would think that that is
di spositive. The other courts consider it at |east
hi ghly rel evant, albeit not dispositive. But whatever
anbiguities --

JUSTI CE GI NSBURG: \Why did the others all go

t hrough sonme total -- totality of the factors

11
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test? | nean, obviously, you could pick the
headquarters. You say Congress wanted one pl ace;
headquarters is a |logical choice, end of -- but npst
circuits have made it nore conplicated than that. The
Seventh Circuit is the only one who said, keep it
sinple, as you urge -- headquarters.

Why are the other circuits resistant to the
sol ution that you are proposing?

MR. SRI NI VASAN:  Well, first, in a situation
with a nmultistate corporation with di spersed operations,
as we point out in footnote 2 of our reply brief, |
think the courts of appeal are generally in agreenent
that the headquarters would control in that situation.

Now, with respect to mhefher you woul d have
an across-the-board headquarters rule, Justice G nsburg,
| think what happened is, the first court to consider
this question was the Third Circuit in the Scott case,
pretty soon after the statute was enacted in 1958. And
that court, with respect, didn't westle with the
ordi nary neaning of the statutory ternms, and it didn't
westle with the strong premi um on sinple and
adm ni strable jurisdictional rules. And then that
doctrine sort of took on a life of its own, | think.

And so --

JUSTICE GINSBURG. But it's -- they -- they

12
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do it in different ways.

MR. SRI NI VASAN: They do.

JUSTI CE G NSBURG. Sone say busi ness
operations; sone say headquarters.

MR. SRI NIl VASAN: There -- there’'s a variety
of different approaches. | think all of them share the
common feature that they consider, essentially, a
totality of the circunstances. And all of them in our
view, share a commn flaw, which is --

JUSTI CE Gl NSBURG. How does -- how do the
bankruptcy courts do it? | nmean, you brought out that
"principal place of business" was -- was a termthat the
bankruptcy courts had been using before the anmendnent of
1332 -- 1958. But | -- | don't think that the -- that
It is inevitably headquarters for the bankruptcy courts.
| mean, there's -- sonetinmes it’s in another place,
isn't it?

MR. SRI NIl VASAN: Well, the bankruptcy courts
-- | think the fairest assessnment of the bankruptcy
courts as of 1958 was that it was a nuddl e.

Now, since then, the Collier's treatise, for
exanple, would tell you that the mpjority and
predom nant rule is the headquarters rule, even in the
bankruptcy context. Pre-1958, | think there was a

conflict. That's what the treatises said, and that's
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1 what we explain in our brief. But there certainly were
2 sonme courts that adopted a headquarters approach, even
3 in the bankruptcy context.

4 But | think one thing |I would caution the

5 Court about is assum ng that just because sonme courts in
6 t he bankruptcy context, because of bankruptcy-specific
7 consi derations -- and a specific consideration was a

8 felt need to have the assets of the bankrupt estate

9 within the purview of the court so that the court could
10 adm ni ster the estate -- that Congress woul d have wanted
11 to inport every judicial application down to every

12 nuanced detail in the bankruptcy context over to the

13 jurisdictional context, where we know that Congress

14 t hought that sinplicity was a real v{rtue.

15 And | think, as Your Honor's opinion in

16 Wachovia v. Schm dt a few ternms ago points out, there’'s
17 no reason to assune that Congress woul d have taken one
18 word in the venue context and applied the exact sane

19 meani ng to that same word in the jurisdictional context.
20 And here, because of the strong preference -- excuse ne
21 -- in favor of sinplicity and adm nistrability in
22 jurisdictional rules, that’'s a particularly poignant
23 reason why the headquarters approach, in our -- in our
24 poi nt of view, should govern in all circunstances.

25 Now, if | could --
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JUSTICE GINSBURG: In the case -- this is
purely hypothetical, but suppose Hertz were to be
bankrupt, file a petition in bankruptcy, where New
Jersey would be the place, on your -- or the assets are
dom nantly sonepl ace else, so it would be another place?

MR. SRI NI VASAN:  Well, | think, if -- if
what you are asking, Justice G nsburg, is, where would
the principal place of business be under the bankruptcy
statute, the majority rule now -- and there’s a Fifth
Circuit case, Commonwealth G| Refining, and the Seventh
Circuit case, Peachtree, which show that the majority
rule now is that the principal place of business would
be New Jersey.

And one point 1'd like té get to in that
regard is the sort of oddity of saying that the -- the
princi pal place of business of a conpany like Hertz
woul d be sonewhere ot her than New Jersey. The Ninth
Circuit has the view that the principal place of
busi ness of Hertz is California, based on the fact that
Hertz conducts 20 percent of its business in California.

But it is inportant to bear in mnd that
this statute is a zero-sumgane. So that if Hertz is
deenmed to have its principal place of business in
California, such that it’s disabled fromgetting access

to diversity jurisdiction in California, the consequence
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is that Hertz woul d be enabled to gain diversity

jurisdiction in every other State -- and |'m putting to
one side Del aware, the State of incorporation -- but it
woul d be enabled to gain access to -- to diversity

jurisdiction in every other State.

So the consequence would be that if Hertz
were sued in a State court action in Park Ri dge, New
Jersey, the site of its headquarters, Hertz could get
Federal court jurisdiction in that jurisdiction on the
theory that it's an out-of-State conpany, it's a
Cal i fornia conpany, because it performs 20 percent of
Its business in California.

Now, that -- the oddity of that, in our
view, is particularly poignant if oné takes into account
a conpany |ike Wal-Mart. Wal-Mart is universally
recogni zed to be an Arkansas corporation because it is
headquartered in Bentonville, Arkansas, but Wal-Mart
al so, it's undi sputed, does substantially nore business
by any of the nmeasures that the Ninth Circuit considers
significant in Texas. It has nore enployees there; it
has nore stores there; it generates nore revenues there,
by a significant factor, well in excess of 50 percent
over and above any other State.

But the consequence of deem ng Wal -Mart a

Texas corporation based on the anobunt of business it
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does in Texas would be not only that Wal-Mart woul d be
di sabled fromgetting Federal court jurisdiction in
Texas, but that Wal-Mart would be enabled to get Federal
court jurisdiction in Bentonville, Arkansas, on the
theory that even in Arkansas, Wal-Mart woul d be an
out -of -State corporation, a Texas corporation, because
of the level of business that it conducts in Texas.

And we don't think that’s the result that
Congress woul d have envisioned in 1958 when it enacted
the principal place of business provision. Instead,
what Congress presumably had in mnd is that
corporations, as a general matter, are identified with
the | ocation of their headquarters.

So in the Wl - Mart situafion, VAl - Mar t
rightly is universally acknow edged to be an Arkansas
cor porati on because of the presence in that State of its
headquarters.

JUSTI CE SOTOVAYOR: Counsel, all you're
tal ki ng about is not necessarily nerve center, because
I n reading the exanples in your brief, what you are
tal ki ng about is: Where's the place where they have
the nost inportant, significant, influential contact?

Now, the Ninth Circuit has defined that as
the place where business is done; you' re suggesting

that it's the place where the nerve center is. But it
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goes back to begging nmy question: Wy -- just sinply
their declaring it on a tax form doesn't make it
i mportant, influential, or significant contact. There
has to be sonmething nore to the test, and it can't be
just what | declare ny headquarters to be. There has to
be sone formof activity in that place.

MR. SRI Nl VASAN: There does, Your Honor, and
we think -- | guess the -- the conparison | would make
is to an individual, because an individual can't declare
that he or she is a domciliary of a particular State
and have it be so for citizenship purposes. There has
to be sonmet hing behind that, and so too with
cor porations.

JUSTI CE SOTOVAYOR: That:s -- that's the
poi nt .

MR. SRI Nl VASAN: Exactly, and we -- we share
that view. A corporation couldn't sinply declare that
Its headquarters are located in a -- in a location where
it has a mail box, for exanple, and have that be
di spositive for citizenship purposes. Wat --

JUSTI CE SOTOVAYOR: |Is there -- is there
sonething to a rule that says headquarters is
presunptively the nerve center, but a chall enged party,
whoever that is, can rebut it?

MR. SRINI VASAN: | think certainly it would

18
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be a vast inprovenent over what the Ninth Circuit has.
So | would say that as a starting point, Your Honor. |
think -- in our view, of course, a principal subm ssion
I's the headquarters controls in all -- in all
situations, and the cost of having, you know, a
rebuttabl e presunption would be: Wat does it take to
rebut it? That would be the question. And I think--

JUSTI CE SOTOVAYOR: Well, the point
that | raised, which is that the headquarters is not an
I nportant, consequential, or substantial -- you can
rebut it if you can showthat it is a shel
headquarters.

MR. SRI NI VASAN: Yes. And I think in that
situation, | guess -- | guess there’é two different
ways that one could | ook at that. One is to say that
you could rebut it, but the other is to say that it’s
not the headquarters.

And | guess that's the way that | would | ook
at it, is to say that if the corporation identifies a
| ocation at which it in fact doesn't direct and control
t he operations of the corporation throughout, it
woul dn't constitute the headquarters.

JUSTI CE SOTOVAYOR: Well, but --

MR. SRI NI VASAN: So | guess that's where |

woul d pl ace the | oad-bearing weight. It may be
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semantic, but --

JUSTI CE SOTOVAYOR: That's the problem
which is, the party cones in, alleges by summary
judgnent that -- in a sunmary judgnent notion: This is
my corporate headquarters. The other side's going to
have to cone forth with evidence that shows sonet hing.

MR. SRI NI VASAN. Right. And if -- and --

JUSTI CE SOTOVAYOR: So it's always a
rebuttabl e presunption.

MR. SRI NI VASAN: There is, Your Honor, and
if the other side were able to show that the I ocation
that the party identifies as -- as its headquarters does
not, in fact, function as a headquarters, in the sense
t hat suppose there is no executives fhere, or suppose
that the officials that are there in fact don't direct
and control the conpany's operations in other |ocations.
Well, then, that -- that would be a real issue.

But there are checks against that, because
corporations identify their headquarters in other public
filings, and in the main, those headquarters are the
| ocations in -- fromwhich the chief executives direct

and control the conpany's operations in just about al

of its --
JUSTI CE SOTOVAYOR: | actually don’t know
whet her public filings define what "headquarters" nean.
20

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
Is there a -- | know you have said it in your brief, but
what | didn't know is whether those public filings
define the activity necessary to designate a place a
"headquarters."”

MR. SRINI VASAN: Well, they -- they do in
the follow ng sense, Your Honor. For exanple, with the
10-K report for publicly traded conpanies, | think the
gquestion that’s asked is not the location of the
headquarters but the | ocation of the principal executive
offices. And so | think, by definition, in answering
t hat question, the principal executives would be |ocated
at that -- at that location. Now, if they weren't, we
woul d certainly take Your Honor's point that there could
be a back-and-forth about that, but fhat - -

JUSTI CE G NSBURG:. Do we know what --
Congress picked "principal place of business,” and we
know t hat they | ooked at the bankruptcy courts. There
are |l ots of expressions in other statutes. Sonme say
"headquarters.” Sone say -- well, there are a variety
of things, but Congress picked this particular term
"principal place of business."

And | was thinking, when you gave the
exanpl e of Texas, that the idea of diversity is you are
not going to get a Federal forum where you are at hone.

And so one would think, well, if Wal-Mart is doing so

21
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much in Texas, it's really no stranger in Texas. Wy

shoul dn't there be diversity in Texas?

the latter

MR. SRI NI VASAN:  Well, in -- in response to

poi nt, Your Honor, | think the one thing we

do know from 1958 is that Congress didn't think a

corporation should be disabled fromgetting diversity

jurisdiction anywhere where it does a substanti al

busi ness, because it had that proposal before it, and it

rejected it.

JUSTICE GINSBURG: It rejected it, yes.

MR. SRI NI VASAN: It instead chose an

approach whereby a conpany is disabled fromgetting

diversity j

urisdiction in one, and only one,

jurisdiction, the jurisdiction in which it has its

princi pal place of business.

And | think what Congress had in mnd is

t hat corporations, as a general matter, are identified

with their

headquarters. And that’'s why Wal-Mart, for

exanple, is universally recogni zed as an Arkansas

conmpany. |

t may be that Wal-Mart does substanti al

busi ness in Texas, substantially in excess of other

States, but Wal-Mart al so does substantial business in a

vari ety of

jurisdictions. But Congress decidedly didn't

have the rule that says wherever Wal-Mart does a

subst anti al

busi ness and is a well-recogni zed conpany,
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it should be disabled fromgetting to Federal court. It
limted it to one jurisdiction.

And we think the best reading of the phrase
"principal place of business" is the situs of the
headquarters in that there -- with -- with respect
to the bankruptcy decisions, Your Honor, there -- there
wer e bankruptcy courts that did have a headquarters
approach. And, in fact, the one bankruptcy court of
which | am aware that | ooked at the nmeaning of the
ordinary | anguage -- we cite the -- the relevant -- the
portion of the court's opinion at page 50 of our opening
brief in footnote 5. It’s the First Circuit's opinion
in the Burdick case.

And what the First Circu{t said was that a
corporation's, quote, "principal office, rather than a
factory, mll or mne, according to ordinary
under st andi ng and speech, constitutes the principal
pl ace of business within the neaning of the Bankruptcy
Code. "

And so even before 1958, | think there was
definitely a sense out there that the term "principal
pl ace of busi ness” does nmean headquarters. And this
gets to Your Honor's other question which is: |If
Congress really meant "headquarters,” why wouldn't they

have used the term "headquarters"” instead of "principal
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pl ace of business"?

And | think our answer to that, with respect
to Your Honor, is that "principal place of business"” is
an alternative fornmulation for "headquarters.” And so |
don't think one can glean too nmuch fromthe fact that
Congress chose "principal place of business” rather than
"headquarters" when "principal place of business" in our
viewis a reference to the headquarters.

And this Court's opinion last termin the
Abuel hawa v. United States case is a good
exanpl e of that, because there the statute that was at
| ssue used the term"facilitate" rather than the term
"aid or abet."” And one could have readily nmade the
argunment that because the statute usés the term
"facilitate" rather than "aid or abet,” that normal
principles that acconpany aiding and abetting liability
shouldn't apply in the statute. But the Court rightly,
in our view, reached the contrary conclusion, and it was
based on the notion that the term"facilitate,"
according to Black's Law Dictionary, neans the very sane
thing as "aid or abet.” And once you cross that bridge,
t hen you can apply aiding or abetting principles to the
term"facilitate.”

And here, |ikew se, the term "principal

pl ace of business," according to Black's Law Dictionary,
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means "headquarters.” That's how Bl ack's Law Dictionary
defines the term And so the fact that Congress chose
one alternate formulation versus another, | don't think
speaks too loudly to the question of --

JUSTI CE Gl NSBURG: \What of the argunent
that -- that Hertz has this New Jersey headquarters, but
Its reservation center is in Cklahom?

MR. SRI NI VASAN: Sure, and -- and, again, |
woul d | ook at the public filings. |In the public
filings, in the 10-K, for exanple, Hertz universally
identifies its headquarters as Park Ridge, New Jersey.
And the reason is that the chief executive officials are
all located in Park Ridge.

Now, there’s other -- thére's a | arge
adm ni strative apparatus in Oklahoma City, and,
according to the affidavit, its adm nistrative
activities are performed in Oklahoma City to a | esser
extent. And that is at paragraph 11 of the affidavit,
which is at pages 29a to 30a of the appendix to the
petition.

But | don't think there's any real dispute

that Hertz's main headquarters are located in Park Ridge

rat her than Cklahoma City. |In point of fact, what you

have in Cklahoma City -- and -- and this isn't spelled

out inthe -- in the affidavit, but what you have in
25
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Okl ahoma City is essentially the rental call center and
pl us principal back-office duties |ike information
technol ogy support. But what you have in Park Ridge is
all of the conpany's chief executives. So the
deci si onmaki ng | ocus for the conpany's nost inportant
decisions is absolutely in Park Ridge, New Jersey,
rat her than Okl ahoma City. And there is no dispute on
the point that's before the Court.

This Court conmes -- this case cones to the
Court on the assunption that Hertz's headquarters are
| ocated in Park Ridge. The question for the Court is
whet her that headquarters | ocation should be dispositive
for purposes of defining a conpany's principal place of
busi ness. \

Now, if | could -- if I could turn for one
nmoment to the cost in ternms of sinplicity and
denonstrability of an alternative forrmulation if the
Court were to accommdate a forrmulation that didn't | ook
to the headquarters, we see three potential categories
of costs that are brought about by the -- the proposed
approach of Respondents and the one that the N nth
Circuit has established.

The first is the one that underlies the
strong preference in favor of sinple and adm nistrable

jurisdictional rules. And that is just the tinme and
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resources that would be invested at the threshold
jurisdictional stage in divining whether the case is --
is before the proper court. That in itself is reason
enough, in our view —-

JUSTI CE KENNEDY: Not all diversity suits
have major law firms in themand a |ot of resources to
spend in -- in discovery to determ ne nore conpl ex
tests.

MR. SRI NI VASAN: That's right. Yes, that's
our point, Justice Kennedy, and | think a headquarters
test is sinple and straightforward in that respect, and
a totality of circunstances approach isn't. But there
is also two additional costs that | would point out
about a totality of circunstances apﬁroach.

One is that you could have the very real
possibility, because of the indeterm nacy in that
approach, that different courts would reach divergent
concl usi ons about the citizenship of the very sane
corporation. And as we point out on page 40 of our
brief, that has already happened. Two district courts
in the Ninth Circuit alone in -- tw California courts
reached di vergent conclusions on the citizenship of
United Airlines. O©One court concluded that United was an
Il1linois citizen, and another court concluded that

United was a California citizen. And that’s not
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al t oget her surprising that you would have those sorts of
di vergent concl usions given the open-ended nature of a
totality of circunstances approach.

The third cost that | would point to is the
possibility that because of the indeterm nacy in the
approach, you could have a situation in which a district
court finds that there’s jurisdiction, proceeds to have
atrial on the nerits, and render -- renders judgnment on
the nerits, and then several years |later the court of
appeal s woul d reverse the judgnent because the district
court had gotten the jurisdictional inquiry wong at the
outset. And, again, that also, as with the situation
with divergent conclusions on the citizenship of the
sane corporation, is not just a probfen1of theory. It
has actually happened.

JUSTI CE Gl NSBURG. Even -- even when the
direct -- the -- even subject-matter jurisdiction is
precluded after final -- final judgnent after direct --
so that's a little extrene, the exanple you gave.

MR. SRI NI VASAN:  Well, | think -- | guess ny
point is that precisely because subject-matter
jurisdiction can be raised at any point --

JUSTI CE G NSBURG: Not any point in the
direct -- up to denial of cert on direct review. After

that it's precluded, even subject-matter jurisdiction.
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You can't collaterally attack on that basis.

MR. SRI Nl VASAN: Sure, right. | guess what
my point is that you could have a situation where a
trial court has reached a resolution on the nmerits.
Several years -- several years later, the court of
appeal s on direct review would reach the concl usion that
the district court got it wong on subject-matter
jurisdiction.

JUSTI CE G NSBURG:  Yes.

MR. SRI Nl VASAN: And there’s a case that we
cite in our brief, the Diaz -- Diaz v. Pep Boys
case, that involved that situation

If the Court has no further questions, |
would like to reserve the bal ance of\ny time.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Schnei der

ORAL ARGUMENT OF TODD M SCHNEI DER

ON BEHALF OF THE RESPONDENTS

MR. SCHNEI DER: Thank you. M. Chief
Justice, and may it please the Court:

For 50 years, every circuit save the -- save
t he Seventh had agreed -- has agreed on one overriding
principle: That courts nust performa balancing in
determ ning the principal place of business of a

corporation, and that bal ancing must include a
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determ nation of where the corporation's people and
property are.

CHI EF JUSTI CE ROBERTS: Is -- is that a fair
description of what the Ninth Circuit did here? Did
t hey perform a balancing, or did they |look solely to
where nost of the sales were?

MR. SCHNEI DER: The -- the Ninth Circuit
specifically in this case noted that 43 percent nore
enpl oyees for Hertz are in California, 75 percent nore
property, 60 percent nore revenue, and --

JUSTI CE SCALI A: More than -- nore than
what, nore than any other single State?

MR. SCHNEI DER: That's correct, Justice

Scal i a.
JUSTI CE G NSBURG. But - -
JUSTI CE SCALI A: It doesn't say the --
the "principal State of business.” It's the "principal

pl ace of business.™

MR. SCHNEI DER: The statute does say --

JUSTICE SCALIA: Isn't there a difference
bet ween the two?

MR. SCHNEIDER: | think |I have two answers
to that, Your Honor. The first answer is that Congress
was using a termof art that was inported fromthe

Bankruptcy Code.
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In all of the Bankruptcy Code cases prior to
1958, the 11 U S.C. 11 cases take an aggregation
approach when they look at it State by State, so, if we
read “principal place of business” as a termof art that
Congress inported into the statute, then we have to
| ook at an aggregated State-by-State approach.

The other answer, | think, is nore of a
semantic answer, which is how did Congress define the
word "place"? Certainly, the English | anguage provides
that a place can be a building, as Hertz would have, or
a place could be a State, as we -- ny place of birth,
for exanple, is New York State.

JUSTI CE SOTOVAYOR: Why -- why didn't they
say “place of doing business”? That:s not the
term nol ogy that they used.

MR. SCHNEI DER: They didn't, and Congress

JUSTI CE SOTOVAYOR: That woul d be nore
consistent with an aggregation of -- of all of the
factors the Ninth Circuit starts wth.

MR. SCHNEI DER:  Your Honor, Congress chose
t he phrase "principal place of business" because, to
quote the |legislative history, there were nmany cases on
t he books, and it was an easily understood phrase.

I think what Congress intended to do was to
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not have us end up here, to take a phrase which was
known in the case law and to inmport it --

JUSTI CE SOTOVAYOR: Counsel, what's very
clear fromall of the articles | have read in the | ower
court decisions is that Congress may have thought it was
pi cking a wel |l -defined phrase, but, in fact, it wasn't,
that the courts bel ow are confused about what they were
doi ng before the statute.

So | don't know why inporting the belief
that something was clear into a reality that it's not
hel ps us.

MR. SCHNEI DER:  Your Honor, in answer to
Justice Scalia's question, | believe it was clear, from
all of the case law, that we were tafking about pl ace
equal ing an aggregation of all of the activity in the
St ate.

Wth regard to your question, we have cited
in our brief two district court opinions that perforned
a scholarly review of all of the case law at the tine
t hat Congress passed the 1958 anendnents. Particularly
of inmport is the Inland Rubber case.

And what the court found in the Inland

Rubber case is, while there was two |ines of thinking,

there was the -- what came to be known as the “nerve
center” |line of thinking and what cane to be known as
32
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the “business realities” line of thinking.

The nerve center tests could alnost all be
expl ai ned by the fact that, in those cases, the
corporation only had one place of business. There were
some outliers, but for the nost part, the two judges, in
the Glardi case and in the Inland Rubber case --

JUSTI CE SOTOMAYOR: So why do you -- why do
you think that the circuit courts -- the vast mpjority
of them the Third, the First, the Second, the Fifth --
they all start with the proposition that, if a place has
far-flung busi nesses, then the nerve center tests should
start the inquiry and control it nmore than in a
situation where there are | esser places of business?

MR. SCHNEI DER:  Yes. Thét's the total
activities test, Your Honor, and the total activities
test would put initial weight on the nerve center, but
if one -- and then, of course, weigh whether or not
there’s a substantial predom nance of all of -- of al
of the other factors somewhere in the country, which,
frankly, is not a lot different than the Ninth Crcuit
case -- test.

The Ninth Circuit sinply does it in the
other way. It asks the sane --

JUSTI CE SOTOVAYOR: Well, that's a big

di fference.
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MR. SCHNEI DER: It asks the same questi on,
whet her or not there’'s a -- a substanti al
predom nance, but finds substantial predom nance, not
just predom nance, but substantial predom nance.

JUSTI CE SOTOVAYOR: | -- |1 - you know, to
me, the word "substantial” usually nmeans closer to 50
percent. |'mhaving a hard tinme understandi ng what the
appreci able difference is between 20 percent and 14 and
t he bal ance bei ng spread over so many ot her places.

What -- that seens very arbitrary in terns
of the place that generates the nost noney. That's it.
That's the place you are at hone.

MR. SCHNEIDER: | think, to understand it,
one must | ook to the purpose of divefsity. The real
question is, is diversity to be used as a sword by a
corporation, such that a corporation can choose its
pl ace of diversity jurisdiction, or is it a shield to
protect the corporation, a truly foreign corporation,
from |l ocal bias?

JUSTI CE SOTOVAYOR: Well, but that's what --
but that goes back to the point, if we are tal king about
shi el ds or swords, Congress had before it a provision
t hat woul d say: Anywhere you do business, you are not a
foreigner, because you are there. The people are going

to perceive you as a business -- the | ocal business that
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i s doing business in that |ocation. And Congress
rej ected that.

So “foreign” had to have a neaning that was
sonewhat different. And you don't think the corporate
headquarters where managenent is, where the direction
for the operation of the business is comng from is the
pl ace that needs the nost protection in this system
because they are the ones maki ng the decisions, and so
aren't they the ones who need to be protected from |l ocal
bi as?

MR. SCHNEI DER: Courts have found that
corporations are best known where they have npbst of
their people and their property. That's because
enpl oyees go out in the community, pfoperty i s bought
and sold in the community, so the local people will know
the corporation nore where they have their people and
property than, necessarily, where they have the
headquarters.

Until this case began, | had no idea where
Hertz headquarters are. There’ s nmany corporations in
the State of California that | have no idea are
headquartered in the State of California.

JUSTI CE Gl NSBURG: But the problemw th your
-- your approach -- and California is unique in this

respect -- is California is a very large State, |ots of
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busi ness, and you are conparing to the next State that
has the next nunber of enployees, sales -- Florida.

If I were entertaining your approach, I
woul d think, well, you would conpare California agai nst
the whole rest of the nation, and not pick for a
di spersed -- a corporation that is w dely dispersed.

California is going to be the big winner in
this. 1It's going to be able to keep all those cases in
its State courts, because so many nultistate
corporations, | imagine, would cone out just the way
Hertz does.

Am | right, that, under your analysis, the
one place where, if you say, we don't want Federal
courts to be dealing with corporatioﬁs that are at hone
in the State, but in the State of New Jersey, under your
view of things, a New Jersey citizen could sue Hertz in
Federal court in New Jersey, right?

MR. SCHNEI DER: That is correct, Your Honor,
unl ess, of course, Hertz were to change its place of
I ncorporation to New Jersey.

JUSTI CE G NSBURG. And why do you say,
well -- why is it the Ninth Circuit's nethod,

California versus Florida, instead of California and
let's see what the rest of the business is -- is, in the

whol e United States?
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MR. SCHNEIDER: | think the answer, Justice
G nsburg, to that question goes back to how the phrase
"principal place of business" was | ooked at under the
Bankruptcy Code, and in the Bankruptcy Code, it was, in
fact, a State-by-State analysis, rather than a State
versus country anal ysis.

Now, Justice G nsburg, you asked nme, did it
mean that all corporations were going to end up being
California corporations? California -- the Ninth
Circuit has been doing it this way for 50 years. Every
other circuit has had -- save the Seventh -- has had
sonme bal ancing test for 50 years, and it has not cone to
pass that all corporations are California corporations.

A matter of fact, if you\think of a
corporation that sells skis, they're likely going to be
a Col orado corporation, or they're going to be a Utah
corporation. A -- a corporation that sells mning
equi pnment is likely to end up in West Virginia or one of
the m ning States.

JUSTI CE SCALI A: | don't understand why,
somehow, a Californian is nore likely to identify with
Hertz sinply because there are nore Californians and,
hence, nore Hertz outlets, than a New Jerseyite is
likely to identify with Hertz.

Per capita, there are probably as many Hertz
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outlets in New Jersey as there are in California. The
only reason that you cone up with Californiais it's an

enornmous State. It has 10 percent of the popul ation.

But as far as the citizens of the State

identifying with that -- with that conpany and,
therefore, the unfairness of -- of letting that
conpany -- you know, renmpve to Federal court, New Jersey

and California are absolutely the sane.

MR. SCHNEI DER: Congress made a decision in
rejecting the “any place where you are doi ng busi ness”
test, that it would not prevent corporations from
renovi ng cases in any State where they are doing
busi ness.

The question in diversity jurisdiction is
not whet her or not a corporation should be allowed to
use the Federal forum because it decides that's the best
forumfor it, but the question is a different one: WII
there be bias in the -- in the State court?

And because Hertz does so nmuch business in
California, it's hard to argue that it would biased by
being in the State court in California. Renenber, this
case --

JUSTI CE SCALIA: Per capita, it doesn't --

JUSTI CE GI NSBURG. But they re not going to

be biased by the State court in New Jersey either. The
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-- you correctly pointed out that Congress said “place
of business.” It didn't even do as it did with -- it
didn't do as it did with -- with corporate citizenship;
that is, you could be a citizenship of as many States as
you incorporate in. But it's got to be one place, so
why not just keep it sinmple and say presunptively it's
t he busi ness headquarters? 1In a particular case, you
coul d show ot herw se.

MR. SCHNEI DER: Congress had two goal s,
Justice G nsbhurg. The first goal was to prevent gam ng
of the system The sinplest test is also the nost
easily --

JUSTI CE Gl NSBURG: But that would be a phony
headquarters. But nobody is suggest{ng that -- that the
headquarters of Hertz in New Jersey, that that's a sham
set - up.

MR. SCHNEI DER: But even a -- even a rea
headquarters woul dn't prevent gam ng of the system
If -- if a corporation truly wanted to stay out of State
court in a State where it was doing significant
busi ness, even all of their business under Hertz's test,
t hey would only have to actually nove their headquarters
out of that State.

There’s a second reason that Congress

passed the '58 anendnents --
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JUSTICE GINSBURG. Is that a phenomenon? |
nmean, | can see that as a hypothetical, but does it
happen in the real world, that a corporation noves its
headquarters in order to escape the Federal courts in a
particul ar State?

MR. SCHNEI DER: Because the test is only a
Seventh Circuit test, it wouldn't do any good for a
corporation --

JUSTI CE SCALIA: Well, it’s one of the
factors in other -- in other States as well. It's part
of the totality of the circunstances.

MR. SCHNEIDER: It is --

JUSTI CE SCALIA: It would certainly
i ncrease your odds to nove your headduarters.

MR. SCHNEIDER: It would, but it wouldn't be
di spositive. We do know that corporations nmove for all
sorts of econom c reasons. They nove for tax reasons;

t hey nove because --

JUSTI CE Gl NSBURG. But why woul d they nove
sinply to avoid a Federal court or to gain access to the
Federal court in a particular State?

MR. SCHNEI DER: There is -- as wi tnessed by
congressional findings in the Class Action Fairness Act,
there is a perception that State courts in certain

States are not good for corporations. Wether that --
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t hat perception is a real perception or whether it's not
a real perception isn't for us today.

But if a corporation has all of its people
and all of its property and is doing all of its business
i n one of those States, the corporation shouldn't be
all owed to gane the systemby sinply noving its
headquarters, its real headquarters, out of that State.

JUSTI CE GI NSBURG: But we are not talking
about that all of -- all. | nmean, that would be --
that's why you nake it a presunption, that headquarters
is the presunption which could be rebutted. But you're
not tal king about all business; you're tal king about
California, where there's a sizeable amount of business
sinply because of the size of the Stéte, t he popul ation
of the State.

And | woul d understand your position better
i f you would say, well, we would neasure against the
entire United States. But California is going
to come out the winner nuch nore often than any ot her
State under this test sinply because of its size.

MR. SCHNEIDER: Wth -- with respect,
Justice G nsbhurg, | don't believe that the case | aw has
borne that out. Again, | have read no studies that say
corporations are nore often California citizens sinply

because of the popul ation of California, under -- that
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t he study hasn't exist -- doesn't

haven't read it. There --

JUSTI CE SCALIA: We -- we don't worry about

private individuals gam ng the system do we, by -- you

know, in -- in order to get into or out of Federal

court, establishing residence in a different State?

MR. SCHNEI DER: We do.

JUSTI

CE SCALIA: We don't worry about them

gam ng the system do we?

MR. SCHNEI DER: We do, Justice Scali a.

There is a very f

act-intensive test for citizenship for

| ndi vi dual s, based on their intent to stay in

JUSTI

JUSTI

a pl ace.
CE SCALI A: Sure.
MR. SCHNEI DER: So - -
CE SCALIA: But -- but you can

have a genuine intent to go sonewhere el se,

know t hat peopl e

want to get in or

and | don't

do it for forumreasons because they

out of Federal court. Wwe --

really don't worry about that, it seens to ne.

MR. SCHNEI DER: | do believe it’s

you

| ess

| i kely that an individual would either have the

sophi stication or

, frankly, the litigation vol

make such a decision. But a corporation may,

JUSTI

i ndi vi dual s t hat

CE SCALI A: | know sone rich

m ght have the incentive.
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(Laughter.)

MR. SCHNEIDER: 1'd like to turn, if |
may, to the second reason that Congress passed the '58
amendnents, and that was because of the notion of
overcrowdi ng of the Federal docket because too many
di versity cases -- because there were too many diversity
cases because nost litigation was happening far away
fromthe facts

Suits involving corporations generally arise
where they have a lot of contacts with the public, where
their people are and where their property are. If we
allow a corporation to nmove all of its litigation where
the bulk of its people and property are to Federal
court, Congress's second goal -- \

JUSTI CE STEVENS: M. Schneider, can | just
i nject this thought? It goes back to Justice Kennedy's
gquestion. | don't think we are just concerned about the
defendants gam ng the system | think one other very
i mportant concern is plaintiffs sonetines in smal
communities want to sue sonebody, and sonetines they
woul d nuch rather be in Federal court, because sonetines
the judges are better than the | ocal judges, and so
forth. So there are a lot of reasons why plaintiffs
want to get into Federal courts.

And it seens to me it's inportant to have a
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rule that nmakes it easy for the plaintiff to decide what
Is the citizenship of the defendant -- can | get into
Federal court or not? And | see it as a great argunent
in favor of a very sinple rule to benefit plaintiffs.

MR. SCHNEI DER: The -- again, for 50 years,
Justice Stevens, plaintiffs and plaintiffs' |awers have
been able to under the various tests figure out where
corporations are a citizen.

JUSTI CE STEVENS: But you nust acknow edge
it's a lot easier for a plaintiff -- there s sone
pl ace to get on the Internet and say where is their
princi pal place, and you get a sinple answer. |f you
get a question, well, 1’ve got to analyze their business
all over the country to decide, that:s a form dabl e
obstacle for a -- for a plaintiff to overcone.

MR. SCHNEIDER: It may or may not be,
dependi ng upon the corporation. The vast majority of
corporations are local corporations, so we are really
just tal king about the --

JUSTI CE STEVENS: We're tal king about a
corporation with an interstate business, who are
commonl y defendants in a | ot of |awsuits --

MR. SCHNEI DER: That's --

JUSTICE STEVENS: -- in a personal injury

suit, and the question is: Can | easily decide what the
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pl ace of incorporation of that defendant is?

MR. SCHNEI DER: That's correct, Justice
Stevens. And because nost of those entities are public
corporations, there’'s a lot of information available in
SEC filings, et cetera, as to where they are actually
doi ng business. You can also sinply |ook out your door
and figure out whether have | seen a lot of Hertz
outlets where | am

CHI EF JUSTI CE ROBERTS: \Where is -- under
the Ninth Circuit test, where is -- what is the
princi pal place of business of Starbucks?

MR. SCHNEI DER: Under the Ninth Circuit
test, the principal place of Starbucks -- there's a case
t hat says Starbucks is in California: Let nme give you,
M. Chief Justice --

JUSTI CE SCALIA: That's a surprise.

(Laughter.)

MR. SCHNEIDER: | was -- | was surprised as
well. But -- but let ne give you the nunmbers so that it
makes sense, because | have read the case.

JUSTI CE GI NSBURG: \Where is -- where is its
headquarters.

MR. SCHNEI DER: Headquarters is in Seattle,
Washi ngton. But over -- that's correct, Your Honor.

JUSTI CE SOTOVAYOR: That's the very first
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little shop was there.

MR. SCHNEI DER: That's ny under st andi ng,
yes. However, over 100 percent nore workers from
St arbucks are in California than Washi ngt on.

JUSTI CE SOTOVAYOR: Can you tell nme what
100 percent neans? Are the number of workers in Seattle
I nconsequential? |Is there one worker there or are we
tal ki ng about a thousand in --

MR. SCHNEI DER: | don't know the total
nunbers of the workers.

JUSTI CE SOTOVAYOR: Isn't that inportant?
As Justice Scalia said, you could -- per capita
California is going to dwarf anybody anywhere if you are
going to have a nulti-location place\of busi ness. So
don't you have to know the raw nunbers?

MR. SCHNEIDER: | -- | don't know the raw
numbers from Starbucks, I'msorry. | just read the
opi nion. And what the opinion tells us is that
St arbucks has 10 percent of its enployees in Washi ngton
and 27 percent in California. Over 300 percent nore of
its gross revenue cones from California than any other
State; 200 percent nore of its retail stores are in
California than in any other State.

CHI EF JUSTI CE ROBERTS: What about, | guess,

mai | order houses? | nean, what's the principal place
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of business of Eddi e Bauer?

MR. SCHNEI DER: It would -- it would be,
Your Honor, wherever there is a substantial predom nance
of its people and property. | would assune -- and |
don't know the facts of Eddie Bauer, but | would assune
Eddi e Bauer has a central |ocation fromwhich it does
its sales, which it does its factory work, where it
shi ps things from

CHI EF JUSTI CE ROBERTS: Would it -- would it
make a difference if, say -- it may well be the case --
30 percent of their business is in California?

MR. SCHNEI DER: No. But by “business” you
mean revenue, Your Honor ?

CH EF JUSTI CE ROBERTS: Qes.

MR. SCHNEI DER: The test we posit, Your
Honor, focuses on people and property. The test would
| ook first to the location of enployees, tangible
properties, and production activities, and then second
to income earned, purchases made, and where sal es take
pl ace.

M. Chief Justice, did the Court have
interest in the jurisdictional argunment?

CHI EF JUSTI CE ROBERTS: | don't know.

(Laughter.)

CHI EF JUSTI CE ROBERTS: | can only speak for
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one nenber of the Court, and that one doesn't.

MR. SCHNEI DER: Okay. Then if the Court has
any questions about the -- our jurisdictional argument,
| would be happy to answer them And without further
guestions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Srinivasan, you have 4 m nutes
r emai ni ng.

REBUTTAL ARGUMENT OF MR. SRl SRI NI VASAN
ON BEHALF OF THE PETI TI ONER

MR. SRI NI VASAN:  Your Honor, just one point,
and 1’11 be brief.

The idea that corporations would switch
their location of their headquarters\in order to
achieve jurisdictional results hasn't been borne out in
any exanple of which I'maware. And there’ s a
fundanment al reason why.

When a corporation decides to relocate its
headquarters, it's making a very inportant business
deci si on about what is the location fromwhich its
direction and control is going to emanate. That’s not
a gamesmanshi p decision. That's a bona fide decision
about where its headquarters are going to be |ocated and
where its nost inportant decision -- business decisions

are going to be made.
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If the Court has no further questions --
JUSTI CE SCALIA: Well, that neans that its
principal officers and their famlies have to nove.
MR. SRI NI VASAN: |t does.
JUSTI CE SCALI A: That's the big
di sincentive, it seens to ne.
MR. SRI NI VASAN: Absol utely, Justice Scali a.
If the Court has no further questions.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.
(Wher eupon, at 11:56 a.m, the case in the

above-entitled matter was submtted.)
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