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PROCEEDI NGS
(1: 00 p.m)

CH EF JUSTI CE REHNQUI ST: W'l | hear
argunment now i n Nunber 04-104, United States
agai nst Freddi e J. Booker and 04-105, United
St at es agai nst Duncan Fanf an.

M. denent.

ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI Tl ONER

MR, CLEMENT: Thank you, M. Chief
Justice, and may it please the Court:

Thi s case, and these cases, concern the
constitutionality of the twelve hundred cri m nal
sentencings that take place in Federal court each
week. If this Court re-affirns its traditional
under st andi ng of the relationship between the
Qui delines, and the statutory maxi num penal ties
set forth in the United States Code, an
understanding reflected in a series of this
Court's decisions dealing with the Cuidelines,
than the constitutionality of those crim nal
sent enci ngs renmai ns secure.

On the other hand, if this Court takes a
different view, and treats the outer bounds of the

Quideline ranges as if they were statutory
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maxi nuns, then the majority of those crimnal
sent enci ngs becone constitutionally dubious, and
this Court nmust confront difficult renedi al

| Ssues.

This is, of course, not the first tine
that this Court has confronted a challenge to the
constitutionality of the Guidelines or to the
Comm ssion. To be sure, in those previous cases,
this Court has never considered the precise Sixth
Amrendnent i ssue before the Court today. But,
nonet hel ess, those previ ous cases are instructive,
because all of those cases, Dunnigan, Wtte,
Watts, and Edwards, all reflect a particular
under standi ng of the relationship between the
Qui delines and the statutory nmaxi num sentences for
each specific crine defined in the United States
Code. And all of those decisions suggest that the
statutory maximumin the Code is the rel evant
focal point for constitutional analysis.

So, inthe Wtte case, for exanple, the
finding of relevant conduct in the Wtte case increased
hi s sentence under the Quidelines by two hundred
nonths. Nonetheless, this Court rejected the
doubl e jeopardy chal |l enge before the Court by

enphasi zing that that consideration of rel evant

5

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

conduct did not increase his penalty beyond the
statutory maxi num

Li kewi se in the Edwards case, this Court
considered the propriety of a judicial finding of
crack cocai ne that increased the Cuideline
sentence, when the jury was instructed in the
alternative, to find cocaine or crack. Now, even
t hough the judicial finding had the effect of
rai sing the puni shment under the Quidelines, this
Court found no serious Sixth Arendnent issue
rai sed precisely because the effect of the judge's
finding did not take the sentence beyond the
maxi mum for that cocai ne-only conspiracy.

JUSTI CE SCALIA: And you say we found no
serious Sixth Amendnent issue raised. Was the
right of jury trial issue argued in that case, and
deci ded?

MR CLEMENT: In the Edwards case, a Sixth
Amendnent issue and, | think, fairly including the
jury trial, was raised in that case. Now, | tried
to go back and | ook briefs in that case and | have
to admt, they're a little difficult to get
through in terns of the precise issue that was
bei ng rai sed.

JUSTICE SCALIA: The right to jury trial
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is fairly clear and stark, and | guess don't

recall that being argued in any of those cases.

MR CLEMENT: Well, it was argued,
think, fairly clearly in the Watts case, | nean,
there was a section -- Watts, of course, was a

sumary reversal, so you have to go and | ook at
the brief in opposition in the Watts case. And if
you do, there's a separate paragraph in the
argunments section denomnated the jury trial
right.

And | think in sone respects, the Watts
case is a particularly clear indicator that this
Court has rejected the view of the Guidelines that
Respondents enbrace. Because Justice Stevens was
quite prophetic in his dissent in that case. He
enbraced the precise understanding of the
significance of the outer bound of the Cuidelines
range in his Watts di ssent, and no nenber of this
Court joined that dissent, and no nenber found the
di sposition with respect to Watts

JUSTI CE STEVENS: That just proves they
don't listen to ne as nuch as they shoul d.

MR CLEMENT: It may very well prove that,
Justice Stevens, because you were very clear about

the point, just to remnd you, in the Watts case
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there were two cases before the Court, there was
the Putra case, and there was the Watts case, they
were consolidated. And with respect to Putra, you
can envision that case, or characterize that case
as being sort of a collateral estoppel, double
j eopardy case, but as you correctly recogni zed,
very clearly, in your Watts dissent, with respect
to M. Watts, the finding, the crimnal finding of
acquittal was based on 924(c), which requires use
of a gun. The sentenci ng enhancenent was done
based on an enhancing factor that only requires
possession of a gun. So there wasn't any
coll ateral estoppel effect in that case.

But, nonethel ess, in your disgent you
poi nted out, in footnotes 2 and 4 that it still
had the effect of raising his sentence above the
outer bound of the Cuidelines range, and that,
because that was done on the basis of a
preponderance of the evidence, rather than a
beyond a reasonabl e doubt standard, that that
rai sed a constitutional problem and you woul d
have reversed. The rest of the Court was happy to
summarily reverse in that case.

JUSTI CE SCALIA: M. denent, here's the

problem| have with the Governnent's argunent
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insofar as it does not urge that we reverse

Bl akely, | know that you want us to do that as
wel . But assum ng we adhere to Bl akely, it seens
to ne you have a cure that doesn't correspond to
the disease. You say that the reason the right to
jury trial does not apply here is because, after
all, these sentences have not been prescribed, or
t hese nmaxi muns have not been prescribed by the

| egi sl ature, but rather, have been prescribed by a
quasi -j udi ci al agency.

But the right of jury trial is neant to
protect agai nst whon? Wo are you worried about
when you say, "I want to be tried by a jury."
You're not worried about the Iegislatqre, you're
worried about the judges, precisely. So | don't
care if the upper level of the Quidelines were
actual ly prescribed by a court, as opposed to the
Comm ssion which is, | don't know what it is, but
it's not a court.

But even if it were prescribed by a court,
how woul d that elimnate the jury trial problenf
The whol e reason for jury trial is we don't trust
j udges.

MR CLEMENT: Wth respect, Justice

Scalia, I'd like to make two observations. One, |
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don't think the jury trial right is just a
juxtaposition of the role of the jury versus the
role of the judge, because if that were the only
factor at issue in this Court's Sixth Arendnent
jurisprudence, it would be very difficult to
explain why it is that judicial fact-finding can
have the effects that it can under a purely

di scretionary system yet this Court has upheld
that tine and tine again.

The second point I'd like to make, is | do
think that this Court's Apprendi to Blakely Iine
of cases -

JUSTICE GNSBURG Can we just go back to
the point you just nade, it's a Iittlg di fferent
when the judge has discretion and there's no --
the judge has discretion to take a whol e bunch of
things into account, but they're not quantifi ed.
And | think that was dramatically illustrated, the
di fference, by the decision of Judge Lynch when he
said, "Well, 1'll go back to the old ways of doing
it, 1'll ook at the Quidelines for sone advice,"
he cones out with twenty-four nonths instead of
thirty-three nonths.

So | think there is a huge difference

bet ween a judge taking account of nmany, nmany
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factors, not giving thema specific quantity as
the Cuidelines require.

MR CLEMENT: Well, Justice G nsburg, |
think there -- there certainly is a difference
bet ween sentenci ng under the Quidelines, versus a
system of discretionary sentencing, or even a
system of discretionary sentencing where the
Qui del i nes have an advi sory character, |'d
certainly concede that.

M/ point was, though, in making a
distinction between the role of the jury and the
judge, it's not just as sinple as saying that the
jury trial right exists precisely to protect the
jury fromthe judge, because if that ver e t he
case, the kind of fact-finding that Judge Lynch
engaged in, or the kind of fact finding that was
commonpl ace under discretionary sentencing al so
takes roles away fromthe jury, and gives themto
t he j udge.

JUSTI CE SCALI A Yes, but we're talking
here about one precise role of the judge or of the
jury, and that is, tofind a fact that is
necessary to keep you in jail for an additional
nunber of years. And the difference wth

di scretionary sentencing is if it's, you know, ten
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to twenty years, what you know when you do the
crinme is that you' ve laid yourself open to twenty
years.

Now, if you get a nerciful judge, good for
you, | nean, that's |agniappe as they say in
Loui siana, but if you get a hanging judge, you've
got twenty years, and you know t hat when you
commt the crine, whereas we have a system now
where you entitled to no nore than so nuch. And |
find it just inconpatible with a jury trial right
to say that that fact nust be determ ned, before
you can be kept in jail. And yet we're going |et
It be determned by a judge. That bears no
resenbl ance to the discretionary sentencing
system

MR CLEMENT: Wth respect, Justice
Scalia, |I think you' ve built in sone assunptions
I nto that question, because under our system
general ly speaking if sonmebody wants to know what
t he maxi num exposure for a particular crimnal
offense is, they would be well-advised to | ook at
the U S. Code provision that specifies what the
maxi mum sentence is for that offense, because that
Is their exposure, that's what they're told about

intheir Rule 11 colloquy if they plead to the
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crinme, and if the judge nakes certain findings, to
be sure, upward departure, whatever it takes in a
particul ar case, that is the nmaxi num exposure that
t he i ndi vi dual

JUSTI CE SCALIA: It's not the maxi mum
exposure. |If, for exanple, one of the factors is
whet her the crinme was commtted with a firearm |
know that if | don't use a firearm under the
Quidelines, | can only get so many years, soO
sonebody has to find that | used a firearm and if
| didn't, ny maxi num exposure is |ess.

MR CLEMENT: Unless the judge departs for
sonme other reason, or the like. | nean, certainly
that's true - \

JUSTI CE STEVENS: No, or he makes a
m st ake in finding.

MR CLEMENT: | suppose that's true, too.

JUSTI CE STEVENS: He finds a gun when
there really wasn't one.

MR CLEMENT: So there are different ways
that you could get that sentence under the
Quidelines system But if there's no m stake, and
no departure on sone of the grounds, we both
understand, | think, how the Cuidelines work and

you're describing it correctly. But still, that
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is a finding that is only necessary because of the
determ nation of the Comm ssion and the
Qui del i nes, and that brings us back to the
guestion -

JUSTI CE G NSBURG  Suppose the
determnation, as is occasionally true of the
Qui delines, is nmade not by the Conm ssion, but by
Congress itself? O nmade by the Conm ssion at the
direction of Congress? Then the distinction that
you' re nmaki ng between the nmaxi num set by the
| egi sl ature and the gui dance provided, or the
gui dance to discretion under the Cuidelines,
really doesn't stand up. So at least to the
extent that Congress directly enacts Cuidelines,
woul d you concede that then, the critical finding
has to be nmade by the jury?

MR CLEMENT: | would not concede that,
Justice G nsburg, but let ne first nake cl ear that
In the case before us today, the Quidelines that
we have are promul gated by the Comm ssion, and
were not the direct or indirect result of a
Congressional act the way that the, say, the
Protect Act added particul ar anmendnents to the
Qui del i nes, so that question is not directly posed

in this case.
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The reason | would say that even in that
case there is a difference is because it is stil
di fferent when Congress goes in and anends a
particular Quideline in a sense in a sea of
Qui del i nes provi ded by the Commssion. And |
think that's true, one, because anending a single
Qui del i ne doesn't change the overall character of
t he Qui del i nes.

But al so because, when Congress decides to
take action not as a statute, but as an anendnent
to a Guideline, it doesn't change the fundanental
character of the Quideline as a Guideline. And so
after -- the Protect Act for exanple, specifies a
period in which -- after which the Conm ssion can
then amend that Quideline. Wich is obviously not
a case that you can have with a statute consi stent
with the Presentnent d ause.

And to just give you another exanple, the
Sent enci ng Reform Act that has brought us here
today, one of the things it did was nmake specific
amendnents to Federal Rule of Crimnal Procedure
32. | think when Congress does that, it doesn't
make Federal Rule of CGrimnal Procedure 32 a
statute, it continues to be a Federal Rule, the

Federal Rules Advisory Commttee can still nodify
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it after the fact, and so | think even in that
case, there's a difference in effect.t

JUSTICE SOUTER What is the difference in
effect? | mean, that's where |'m having troubl e,
and | guess others are having trouble. Yes,
there's a difference in process, there may be a
difference, in sone sense, in ultinate status, but
there isn't, it seens to ne, any difference in
effect. The defendant in the courtroomis going
to suffer the sane effect either necessitated or
sufficed by this fact which is just as crucial,
whether it's a rule, whether it's a guideline,
whether it's a statute, why should that nake any
difference for the Sixth Amendnent?

MR CLEMENT: | think it should nake --

well, | guess what | would respond to that,
Justice Souter, is this. | think that one thing

that energes fromthis Court's recent Sixth
Amendnent jurisprudence, is that the inpact on the
defendant hinself or herself is not the only test
that this Court |ooks to. Because fromthe
perspective of an individual defendant, they don't
care if they' ve gotten five extra years because a
judge made a finding under a discretionary regine,

or they got five extra years because the judge
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made a finding that the legislature told the judge
to nake, the practical effect is the sane.

JUSTI CE SQUTER. Wl |, the practi cal
effect is the sane but in the nonent before either
in theory they coomt the crine or in the nonent
before the trial is over or in the nonent before
t he sentence conmes down, there is one big
difference in the two classes of cases. The
defendant is entitled to claimthat he can not be
sentenced to the higher range unless a fact is
found. In a case of discretionary sentencing
range, within that range, he can not nake that
claim he can not nake that assunption, and the --
that, it seens to ne, is the point at which the
jury trial right has got to focus.

MR CLEMENT: Well, | think again, as
Justice Stevens suggested earlier, | nean, that
may be true if you focus in on that single fact
under the Quideline system but under the nyriad
of various ways that your Quidelines sentence can
go up or down, it nmay be inappropriate under the
Federal uideline systemto focus in on the point
of analysis on that particular interval, of just
t he one -

JUSTI CE SQUTER  Why not ?
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MR CLEMENT: Because, again, as a
def endant, you nmay have a case where there are
five or six potential enhancenents, and there are
five or six potential departures, and your
sentence is going to be a product of the judicial
fact finding that goes in, in making those various
concl usi ons -

JUSTI CE SCALI A: And each one is
appeal abl e separately, each one is appeal abl e
separately, it's a separate legal finding. And
the judge doesn't, in discretionary sentencing, he
doesn't have to nmake any factual finding, he can
just look at you and say, "I think you' re a bad
actor, you' ve got forty years." W hqve a system
here where the judge nmust make factual findings,
and each one is appealable if he's nade them
I ncorrectly.

MR CLEMENT: | don't disagree with that
characterization of the Quidelines, but | still
think that it is a difference froma pure
statutory schene, it's different froma schene
like this Court had before in Bl akely agai nst
Washi ngt on, where the statute focuses you in on
just a couple of factors and you really can re-

conceptual i ze that regine as providing for a base
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of fense | evel and one or two aggravated grades of
the offense. As Judge Lynch observed in | anguage
that we quote on page 4 of our reply brief, you
really can't re-conceptualize the Quideline system
t hat way.

JUSTI CE SQUTER Wl |, the principal
reason you can't, or | think the principle reason
that you're advancing is, that the Quideline
systemis so conplicated. There are a nyriad of
factors. As Justice Scalia says, why isn't each
one in that nyriad subject to the sane clain®
Surely, the argunent can't be just because it's
nore conplicated, that the Sixth Anendnent
evapor at es. \

MR CLEMENT: | agree, Justice Souter, and
the point isn't that it's nore conplicated. |If |
just continue with Judge Lynch's observati on,
which, as | say, is quoted on page four of our
reply brief, it's not just that it's conplicated,
it's that the mssion of the Quidelines systemis,
once, assum ng that sonebody's been convicted of
sone Federal crime with certain elenments defined
by Congress, then, what the Quidelines ask the
judge to do is evaluate the incident of crimnal

activity and assess an appropriate puni shrent
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wi thout regard to whether it has nmet the certain
el enents of a particular Federal crine. And so,
the really, the focus is quite different, and in
that sense, | think there is, there is nore than a
difference in formbetween a set of guidelines
produced by a legislature and a set of guidelines
produced by the sentencing conm ssion.

JUSTICE SCALIA: | find very little
di fference between telling himto evaluate it wth
regard to particular elenents of a crine and
asking himto evaluate it with regard to
particul ar sentencing facts. The result is the
same. You're asking himto evaluate it in the
light of certain facts that he has to find.
Wiet her you call themthe one or the other, he's
doing the sane thing. |If he finds this fact you
get three nore years; if he doesn't find it, you
don't. | nean, you know, as far as the real
outcone is concerned, what difference does it nake
whet her you call it an "elenent” or a "required
fact for sentencing"?

MR CLEMENT: Well, | think there are
di fferences between the two. | think if you | ook
at the Washington systemthat you had before you

in the Blakely case, it was a product of the
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| egi sl ature, and so, not surprisingly, there is a
focus on the crines as defined by the |egislature,
there was a presunptive range for each crine, and
then there were a handful of things that got you
into - added three years, like a firearm and
then there was basically the upward departure
authority or the downward departure authority, and
that was it. And that nakes sense; a legislature
s going to be predomnantly focused on the
statutorily defined crines.

In the context of the uidelines, on the
other hand, it is a much nore w dely variant
focused, and what it's focusing on is the crimnal
activity as a whole. There are many factors that
can increase it, there's many factors that can
decrease it, and

JUSTICE G NSBURG Is that conplexity, is
t he key or, suppose these Cuidelines were proposed
by the Comm ssion, just as they are, with all
their conplexity, but they were proposed as
| egi sl ati on, and then Congress enacted these
Qui del i nes, woul d you be able to nake the argunent
that you're nmaking, still? The Federal system
now | egi sl ative guidelines is viable after

Bl akel y?
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MR CLEMENT: | don't think so. | think
in that, in that context we would be limted to an
argunent to asking this Court to overrul e Bl akely.
But that is not to say that, that, what | want to
make the point, though, is ultimately if pushed -
and your hypothetical pushes us - if pushed, the
argunent is one of form that the fact that these
emanate fromthe sentenci ng comm ssi on nakes a
constitutional difference. But | don't want to
| ose the fact in nmaking that concession that there
Is still a real difference between the way the
Federal Cuidelines work and the way the WAshi ngt on
Qui del i nes work, and the Federal Cuidelines work
exactly as you woul d expect: sentencing guidelines
promul gated by an entity located in the Article
1l branch, and consisting of Article IIl nenbers;
and the Washi ngt on Cui del i nes system wor ks

JUSTICE GNSBURG But that's not so clear
anynore, it just happens that there are three
menbers, but they don't have to be any judici al
nmenbers, under the current | egislation.

MR CLEMENT: That's true, Justice
d nsburg, but there

JUSTI CE SCALIA: It's still in the

judicial branch, right?
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MR CLEMENT: It's still in the judicial
branch, Justice Scalia, and there are the sane
nunber of judicial nmenbers on the Conm ssion now
as there were when this Court considered the
Mstretta decision. And | think Mstretta itself
recogni zed that we coul d have bodies located in
the judicial branch that were auxiliary to the
judicial branch, even if they consisted, quote,
"sol ely of non-judges.”

So | don't think that's what's
di spositive. | think what's dispositive
ultimately is what this Court recognized in the
Mstretta decision. In the Mstretta deci sion,
this Court made clear that the Conm ssion was
constitutionally located in the Article Il branch
preci sely because it did not take on the
guintessentially legislative tasks of setting
maxi mum puni shnents and defining the el enents of
Federal crines.

CH EF JUSTICE REHNQUI ST: In Mstretta it
m ght have cone out the other way had it not been
for that observation.

MR CLEMENT: | think that's exactly
right, M. Chief Justice. And | can talk nore

about that in terns of the separability issue,
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which is question two. But | think especially if
you get to the point where prospectively the
proposal is to treat sentenci ng enhancenent
factors under the Quidelines exactly as if they're
el enents of Federal crines, they would have to be
I ncluded in indictnents and have to be charged to
the jury on beyond a reasonabl e doubt.

Then | don't see how Mstretta survives
anynore or at |east how Mstretta all ows that
particular judicial renmedy to go forward. Because
at that point, you' ve really had the Comm ssi on
becone transfornmed into precisely what this Court
said it wasn't, as a matter of constitutional |aw,
in the Mstretta case. \

JUSTI CE KENNEDY: The paradi gmthat the
cases discussed in Blakely and in the cases
| eading up to it from Apprendi, are facts such as
t he anount of drugs, was there a weapon, was there
viol ence perforned against the victim And if the
Court finds that these are so nmuch |ike an el enent
that they have to be proved, and adheres to its
jurisprudence and invalidates the Quidelines to
that effect, is there any argunent that either the
Governnent nmakes or that sonme of the commentators

woul d nmake, that there are ot her kinds of
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sent enci ng consi derations that can be called
factual, to be sure, but that should be fromthe
judge: say, lack of renorse as denonstrated after
the verdict; the fact that after the verdict,

I nvestigation shows that of the two defendants,
one was the real ringleader, streetw se, the other
was kind of a naive dupe; or that there was a
failure to cooperate with the person presenting
the -- preparing the sentencing report.

These are facts in a certain way. |Is it
for a penny, in for a pound? Do we have to treat
all of these as factual, or is there any progress
to be nade in trying to see if there are sone,
sone facts that are, are like elenents and some
that are not. That would be a -- it would take a
nunber of cases, | suppose, to el aborate that.

MR CLEMENT: Justice Kennedy, | think
that the thrust of respondents' position -- they
can obvi ously speak for thenselves to this point,
but | think the thrust of their positionis in for
a penny, in for a pound, that if you extend
Bl akely to the guidelines, then that's it, the
guidelines go out. | think the consequence of
accepting the Governnent's position here, that the

guidelines are different, would not foreclose the
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possibility for a nore fine-tuned anal ysis that
focused on the particular effects of particular
gui del i nes ranges, or the particularly enhanci ng
factors and the |ike.

And | think one thing that ought to give
the Court caution before it extends Bl akely all
the way to the guidelines is, if you | ook at the
gui delines, there are certainly sonme enhanci ng
factors or sone factors that increase puni shnent
under the guidelines, that | ook nothing |ike any
traditional elenent of any crine.

JUSTI CE KENNEDY: What, what, what tests
woul d you propose, or the commentators? How do we
di stinguish the permtted kind of fact that the
judge can find, and those that nust be for the
jury?

MR CLEMENT: Well, | nean, two things,
Justice Kennedy. | don't want to get too far
afield in the sense that we think that for
pur poses of this case, the Court could distinguish
the guidelines and could still maintain the very
bright Iine of Blakely as applies to | egislative
enactnents. But if this Court were going to
either, with respect to |egislative enactnents or

in the particular field of the guidelines, try to
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devel op another test to differentiate el enents
from- I'msorry, elenents from sentencing
factors, | think this Court could get guidance in
the sanme kind of analysis that it's done in the
context of affirmative defenses.

As Apprendi itself recognized, in the
Patterson case, this Court decided that in that
context, it would not adopt one bright line or
another and just give up the enterprise of draw ng
lines in between. And | think a simlar
enterprise could be done under the guise of
dealing with the guidelines. But | think the
thrust of the CGovernnent's position here today is
that you shouldn't accept the Respondent’s
particul ar challenge to the guidelines because
t hat does have the effect of "in for a penny, in
for a pound,"” and w ping the guidelines out.

JUSTICE STEVENS: M. denent, follow ng
up on Justice Kennedy's thought, if we adhere to
the strict |anguage in Apprendi itself, as quoted
bel ow, any - solely on the facts reflected in the
jury verdict or the plea bargain, that's - that
est abl i shes the maxi rum Wat percent of the
total nunber of sentences that are inposed in the,

by the Federal systemtoday woul d viol ate that
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rul e?

MR CLEMENT: Well, Justice Stevens, |et
ne try to answer it as best as | can. | want to
make the observation, though, that the only
estimate | can give you is based on retrospective
data, obviously, and it could be -

JUSTICE STEVENS: Well, let's |look at the
future and assune that in 97 percent of the cases
whi ch are plea bargains, you could agree on what
the relevant facts are. That certainly could be
done. And in the 3 percent that are trialed, it
IS ny inpression that a very small nunber of those
actually involve violations of the Apprendi rule.
Is that correct? \

MR CLEMENT: |'mnot sure that's right,
Justice Stevens. Let ne answer it this way,
because | can only answer it based on the data I
have.

JUSTI CE STEVENS. See, it's relevant
because underlying all this is a question if the
guidelines fail in toto, or do they only fail with
respect to those relevant small nunber of cases in
which there's a violation of the Apprendi rule?

MR CLEMENT: | understand, and let ne

answer it this way, which is | ooking
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retrospectively at the data from2002. |[If you
consider all the cases that either went to trial
or pled and that, they're not differentiated, the
two aren't differentiated, then about 65 percent
of the cases raise a potential Blakely or Apprendi
type issue, so that would be the starting point
for the analysis. Now, as you pointed -

JUSTICE STEVENS: In raising the issue, it
depends on what - the issue you describe. A ot
of people describe it as an issue when you j ust
use the guidelines at all. Do they raise an
I ssue, involve it in a sentence over and above the
anount that woul d be authorized by either the jury
verdi ct or the plea bargain? \

MR CLEMENT: Yes, that's 65 -

QUESTION: Do you think 65 percent of the
cases do?

MR CLEMENT: The nunbers that we have is
65 percent. Basically, you have 44 percent of the
cases involve sone chapter Il or chapter II
enhancenent or adjustnent to the base level. And
then we've kind of looked, in addition to the 44
percent, we've |ooked at the drug cases, which by
the nature of the drug sentencing table, virtually

all of the drug cases, if they don't inplicate a
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mandatory m ni num involve a potential Bl akely
upward adjustnent. And so what we've done is, in
| ooki ng at these nunbers, is to basically take all
the drug cases and then subtract that

JUSTI CE STEVENS: They all, of course,

i nvol ve a potential upward adjustnent. But do
they all involve actual sentences above the anount
that the jury verdict woul d have authorized?

MR CLEMENT: Well, again, Justice
Stevens, | don't know, because that cones to a
second question, which is, if | understand your
question, which is, we know that 65 percent of the
cases raise a potentially, a potential Blakely
i ssue. Then the question is, well, if 97 percent
of the cases settle, is there a way to sort of
wai ve Bl akely rights and the |ike, and make this
wor kabl e going forward? And it's hard to know
what the, what, what systemw || energe.

JUSTI CE STEVENS: The thing that -- |'m
sorry, but | really, it's very inportant to ne.
Rai si ng an issue, the issue is always rai sed when
there's a possibility of a higher sentence, but |
don't think it's fair to assunme that 65 percent of
the sentences of tried cases actually resulted in

sent ences hi gher than what the jury verdict woul d

30

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

have aut hori zed.

MR CLEMENT: Well, again, | can only give
you the nunbers -

JUSTICE STEVENS: It's potentially that
every case does. But if in fact, nost sentences
come wWithin the nmaxi rum anyway, it's of course a
serious problemin those cases, but systemw de,
it's not nearly the problemthat the figures
you' ve nenti oned suggest.

MR CLEMENT: Again, Justice Stevens, |
want to answer as best | can. The figures | have
suggest that 65 percent of the cases do involve an
upward adj ustnent of sone kind. And so there is a
Bl akely problem So the only real question
is, all right, 65 percent of the cases in the
wor | d where nobody thought Bl akely was a probl em
for the guidelines involve those kind of upward
adjustnents. There nay be ways through plea
agreenents and the |like to have people waive their
Bl akely rights in certain ways that may nake the
systemwork a little bit better or deal with a
slightly reduced nunber of cases. But | think any
way you slice this, this is going to have a
trenendous i npact on the reality of crimnal

sentencing in the Federal system

31

Alderson Reporting Company, Inc.

1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

JUSTI CE SCALIA: Wll, as to past. | nean,
It may have a significant one-shot inpact with
respect to cases that were decided w thout Bl akely
in mnd. But for the future, I, | just don't
agree wth you that changes coul d nake sone
reduction. | think changes could provide for jury
fi ndi ngs whenever, whenever there's a need for a
hi gher sentence based on facts. | don't know,
what is the problemw th that?

MR CLEMENT: Well, I, well let ne try to
address the renedi al question then going forward.
If this Court were to find that Blakely is fully
applicable to the guidelines, then that's going to
rai se some very serious and conpl ex renedial
guestions. One question, though, | think ought to
be clear, is that one option that shouldn't be on
the table is the idea that on a prospective basis,
the guidelines are severable in a way that nakes
all enhancenents or all upward adjustnents
conpl etely unavail abl e, and all downward
departures fully avail able. Because that system
I' s obviously nothing that Congress intended.

Now Respondents, for their part, don't
propose that rule, although they want to benefit

fromeffectively that rule for their own cases.
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What they suggest is that on a goi ng-forward
basi s, you could include the sentencing enhanci ng
factors as, in the indictnment and then send t hem
to the jury as effectively de facto el enents of
the crinme to be found by the jury beyond a
reasonabl e doubt. Now with respect, | think that
so-cal | ed Bl akel y-i zati on of the guidelines
creates an enornous anount of judicial |awraking
and rai ses very serious separation of powers
probl ens.

JUSTI CE SQUTER  What is, what is the
| awraki ng part? | nean, if | have a choice -- if
| have -- let's put the question this way.
Congress has authorized the Conm ssion and the
Comm ssion has said, "If fact X is found, then the
range is higher." |Is there a lot of |awraking in
concl udi ng that Congress and the Comm ssion woul d
prefer that range to be hi gher regardl ess of
whet her a jury found the fact or a judge found the
fact? That doesn't seemlike nuch of a stretch to
nme. There nay be other reasons not to do it. But
in terns of judicial [awraking, it doesn't seem
| i ke much to ne.

MR CLEMENT: Well, with respect, Justice
Souter, | think it is fairly anbitious judicial
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| awmaki ng. You do have to take out a fair anmount
of text to get the sentencing judge effectively
out of the business of fact-finding.

JUSTI CE SCALI A- What text do you have to
t ake out?

MR CLEMENT: You have to take out the
reference in 3553(b), that tal ks about what the
courts find, and then it nakes a definite
reference to the court needing to find things in
order to have upward and downward departures.

JUSTI CE SCALIA: It depends on what you

nean by the "court,"” doesn't it?

JUSTI CE STEVENS: Just consider the word
court to nmean jury. Jury or a judge.\

MR CLEMENT: And | think then -

JUSTI CE SCALI A Which - which is sonetines
done, there are statutes that refer to the court,
that -

MR. CLEMENT: And as we point out in our
brief, there are plenty of statutes that refer to
the court in distinction fromthe jury. | think
then if you |l ook at 3742(e), which is the appeal
right, if you | ook at 3742(e), it nakes it quite
clear that on appeal, courts of appeals are

supposed to defer to the, to the fact, the facts
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found by the district court. Now |l think in the
context of the overall provision for judicial
review, that it's clearly a reference to the
judge, not to the jury.

JUSTI CE SCALIA: It seens to ne, when
there is an anbiguity that construed one way
creates a constitutional statute and construed
anot her way creates an unconstitutional one, it's
an easy call.

MR CLEMENT: Well, with respect, | don't
think there's any way to avoid a potenti al
unconstitutional systemgoing forward, because if
you treat these guideline factors that were
clearly created by the Comm ssion and in sone
cases created by Congress, on the assunption that
t hey woul d be used for judge fact-finding, and
then send themto the jury, then what you' ve done
prospectively -- it's one thing -- let ne put it
this way. |It's one thing to recognize that the
gui deline factors that are enhancenents have the
effect of increasing sentences and operate |ike
el ements of crimes for retrospective
constitutional analysis, for finding a Sixth
Amendnent problem but it is quite another thing

to prospectively treat those factors exactly as if
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they're elenents of crinmes, force themto be
I ncluded in the indictnent, send themto the jury
beyond a reasonabl e doubt.

JUSTI CE STEVENS. It just neans that if a
different procedure is followed, you'll reach
precisely the sane sentences the guidelines
r eached.

MR CLEMENT: Well, | actually don't think
that follows, Justice Stevens, because | think
taking guidelines that were clearly designed for
judge fact finding and sending themto the jury --

JUSTI CE STEVENS: You think judges reach
different results on factual issues than juries
do? |Is that part of your subm ssion?

MR CLEMENT: No. Wat ny subm ssion is,
I's that taking guidelines that were designed for
judge fact finding and sendi ng them and usi ng them
for jury fact finding is going to have a very
di sproportionate i npact on sone cases. Let ne
give you an exanple if | could, to nmake the point,
If you think of two fraud cases that under the
gui del i nes

JUSTI CE STEVENS. But keep it sinple
because we're assumng that in nost cases, there

aren't a host of factors but usually just two or
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three, such as the drug quantity and did he -- a
gun. Now in those where there's a fairly sinple
fact to identify, would it nmake any difference in
the ultinmate sentence that's inposed whether the
jury finds it or the judge finds it?

MR CLEMENT: | think it would, Justice
Stevens. And if | could -- I'Il keep it a very
sinpl e fraud exanpl e.

JUSTI CE STEVENS:. Keep to the bad exanpl e
|'ve given you. The gun and the drug quantity.
Wiy woul d it nmake a difference?

MR CLEMENT: Well, it mght make as nuch
a difference in the drug case --

JUSTI CE STEVENS: Wuld it nake any

di fference? MR CLEMENT: Well, here's how

it could nmake a
difference, if | could use the fraud exanpl e.

JUSTI CE STEVENS: Ckay.

MR, CLEMENT: And then you nay be able to
see howit could or could not relate to the
mari j uana exanple or a drug exanple. 1In the
context of a fraud case, two fraud cases that are
sentenced the exact sanme way and treated as
uni form and proportional under the current system

JUSTI CE STEVENS: And there's a difference
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I n sentence depending on the on the anount of
noney that the fraud invol ved.

MR CLEMENT: In the nunber of victins,.
And what you'll have is -- if you think of one
fraud that involved one victimand a slightly
hi gher anount of noney, and anot her fraud that
i nvol ved many victins and a slightly | ower anount
of noney, the current guideline systembasically
tries to treat themthe sane.

Now with a single fraud victim the idea
of Bl akely-izing the guidelines may be relatively
straightforward. You include the |oss anmount in
the indictnent. You put a special verdict form
with the amount of loss onit. And you call in
that one wi tness, and you can prove up your case
beyond a reasonabl e doubt .

But if you have a case of telemarketing --

JUSTI CE STEVENS: In that case -- let's
take themone at a tine. |In that case, would it
make any difference whether the jury nmade the
finding or the judge nade the finding?

MR CLEMENT: | don't think it would,
Justice Stevens.

JUSTI CE STEVENS: Ckay. Then what

MR CLEMENT: But that's what, what | want
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to contrast it is with

JUSTI CE STEVENS: Now can you hand ne a
case in which it would nake a difference.

MR CLEMENT: Sure. Inmagine that you have
a telemarketing fraud where a thousand peoples --
a thousand i ndividual s have been m | ked out of a
coupl e of dollars each. Now under the current
system proving up the fraud anount for the judge
Is not that difficult because you can get the
probation officer to testify, or sone other way to
get the total anmount of the fraud in front of the
judge. Under the systemthat Respondents propose,
you're going to have to call in every one of 2,000
i ndi vidual s who was defrauded. Qherw se, | think
it's going to be very difficult to prove that
fraud amount in front of the jury beyond a
reasonabl e doubt. And that just is one exanple of
t he di sproportionate and di suniformeffects

JUSTI CE STEVENS: You don't think a very
| arge fraud such as you've described coul d be
proved through two or three w tnesses?

MR CLEMENT: | think it would be very

JUSTI CE STEVENS: If you used the Internet
and they had all said -- | amnot persuaded.

MR CLEMENT: Well, | suppose -
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JUSTICE SCALIA: And if it can't be, maybe
t he judges shoul dn't go, be goi ng around guessi ng
how many peopl e have been defrauded. O you know,
saying "nore |likely than not, on the basis of the
ki nd of evidence we usually don't accept in
crimnal trials." Wy is that okay? | don't
understand it.

MR CLEMENT: Well, again, | think whatever
else is true, what you woul d be doing with such a
systemis you'd be taking factors that | think
everyone concedes were designed by a Comm ssi on
t hat was uphel d as constitutional precisely
because it did not have the effect of creating new
Federal crinmes and statutory limts.

JUSTI CE SCALIA: It doesn't make ne feel
any good if | spend another 10 years in jail
because of it. Say, "Cnh, well, don't worry about
it, it wasn't an elenent of the crine, after all."

[ Laught er. ]

MR CLEMENT: No, | understand that,
Justice Scalia. I'mtrying to talk about the
remedi al question, though.

JUSTI CE G NSBURG My | ask

MR CLEMENT: Sure.

JUSTI CE G NSBURG - about practice

40

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

experience in that regard. | understand the
Departnent of Justice has told prosecutors that
now you al |l ege these sentenci ng enhancers -- |ike
drug quantity, |ike anount of property stolen --
you allege themin the indictnent, you prove them
beyond a reasonabl e doubt. Has that proved
intractably difficult in cases where it has been
att enpt ed?

MR CLEMENT: Well, Justice G nsburg, |
think we don't have enough experience to know. |
think I can tell you one thing: that with a | ot
of enhancenents, putting something in the
I ndictnment is not necessarily the difficult step.
There are sone things |ike rel evant cqnduct t hat
can be very challenging to try to formulate in an
indictnment. But for a lot of the factors that
enhance a sentence, it's relatively easy to put it
in the indictnent itself.

| think the trickier difficulties come up
in terns of trying to instruct the jury,
especially in cases where there are nultiple
enhancenent s.

CH EF JUSTI CE REHNQUI ST: |' m assum ng t hat
in the case of, say, perjury at trial, you

couldn't possibly allege that in the indictnent
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because you won't know.

MR, CLEMENT: That's conpletely right, M.
Chief Justice. And those cases are just out.

JUSTI CE SQUTER. They' ve got to be
separately prosecut ed.

MR CLEMENT: And that's never been the
under -- | nean, that's true, there nmay be sone
cases that you could bring a separate perjury
prosecution, but this court

JUSTI CE SQUTER Wl |, | don't know of any
case in which you coul d.

MR CLEMENT: Well, there may be
situations where there's an obstruction of justice
that woul dn't necessarily nake out aIL t he
el ements of a perjury prosecution.

JUSTI CE SQUTER  No, no. | just, we ought
to have an obstruction of justice crine with
defined elenents that can be prosecut ed.

MR CLEMENT: Well, Justice Souter, with
respect, | nean, this Court, both before the
gui delines and after the guidelines, rejected the
argunent that the only way to enhance a sentence
for obstruction of justice was to bring a separate
perjury prosecution.

JUSTICE SQUTER  And I, | would, | would
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take the sanme position today, unless you were
going to define it, in terns of a condition that
I's both necessary and sufficient to expand the
sentenci ng range of the crine that you are
nomnally prosecuting the person for. | nean,
that's the rub.

MR CLEMENT: But that's

JUSTI CE SOUTER Let nme go --

MR CLEMENT: That's what this Court had
before it in Dunnigan. And this Court said that
that was not problematic. It was obstruction
during the trial. And this Court upheld it on
reliance on G-ayson, a pre-qguidelines case, and
this Court said that the additional rigor and
predictability instilled by the guidelines did not
make a constitutional difference.

JUSTICE BREYER |'ve listed four
categories of things that you think would be very
difficult to prove to a jury at the trial, but not
to a judge at sentencing. The first is the vast
anmount of information now and prior to guidelines
that were contained in the presentence report.
That information, nost of which was used since
hi story was begun, nmaybe a hundred years ago, is

sinmply not available until the trial was over.
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The second happens to be the things that
the Chief brought up, matters commtted at trial,
such as perjury.

The third sort of thing are those things
that just get too conplicated when you try to list
15 in indictnent, such as victim-- put them all
together -- victim brandi shing the gun, et
cetera.

And the fourth kind of thing are the
things that are too difficult to explain to a
jury. Try explaining even "brandi shing" to a
jury, and if you can do that one, which may be
easy, try the nultiple-count rules.

Al right. So | have those four things.
Now, are there others?

MR CLEMENT: | think that's a fair
summary, Justice Breyer. | think on sort of how
conplicated it gets to take sonething that was
designed for a judge and then send it before the
jury in jury instructions, | would ask the Court
to | ook at the Medas case, which we cite on page
15 of our reply brief.

JUSTICE BREYER Al right, all right if I
believe that that is just out of the question,

It's so conplicated, nobody could do it, it would
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be a radi cal change, Congress coul d never have

I ntended that, what about a nmuch sinpler approach?
What you would do is take 3553(b), and you say,
"Read the word "shall' -- i.e. 'shall apply the

gui delines' -- to 'nmay, so that the guidelines
becone advi sory, either because the "shall™
becones a "may" or because you give each judge the
power to give any reasonable reason at all as to
why the Comm ssion's guideline, they didn't
actively consider this factor. In other words,
read 3553(b) as perm ssive.

And now, assumng |'ve expressed nyself on
t he underlying Apprendi questions, so |, but
suppose Bl akely does apply, would you -- is --
what woul d be wong with taking that approach?

MR CLEMENT: Assumng | understand the
approach you propose, there would be nothi ng wong
wi th taking that approach.

JUSTI CE BREYER Al right, | have thought
of one thing that m ght be wong.

[ Laught er. ]

JUSTICE BREYER So |'ll ask you about it,
i f you want.

[ Laught er. ]

JUSTI CE SCALIA: Could it be that "shall"
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does not nean "may"? Right?

[ Laught er. ]

JUSTICE SCALIA: Oh, that's not it?
"Shal I" --

JUSTICE BREYER Al right, well, I -- you
see nothing wong with that. That nakes the

gui del i nes advisory, and there are a nunber of

obj ections -- maybe not, maybe big, maybe snall.

One objection | was worried about is -- I'"mgiving
you ny thought process, you know, and | -- because
I"mtrying to get a -- your response -- is that if

we did take that approach, you' d | eave the
appel | ate section in place. That neans every tine
the judge didn't use the guideline, the appeals
courts would have to review for reasonabl eness.
Now t hat would be in place. W would discover
judges all over the country having different views
on that. Courts of appeals would have different
vi ews about was or what was not reasonable. W
woul d be here to review those differences, and we
woul d becone the sentencing commssion. | thought
| had escaped.

[ Laught er. ]

JUSTI CE BREYER  Now, how, how serious an

objectionis that? O do you recommend that, if
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you |l ose on this point, we take the approach of,

I n that way, naking the guidelines advisory?

MR CLEMENT: | would -- | would take the
approach that you should nake the advisory -- the
advi sory guidelines -- the guidelines as advisory.

Now, wWith respect to whether or not you've
escaped fromthe burden of serving on the
sentencing commssion, | don't think that the
readi ng of 3742, the appeal provision, that you' ve
envisioned is necessarily foreordained. | think -

JUSTI CE KENNEDY: Wel |, have you escaped
Apprendi? |f discretion is cabined by guidelines
and appel | ate courts review, for the abuse of
di scretion in applying those guidelines, why isn't
that the same kind of entitlenent that the
Apprendi / Bl akely opinion is predicated on to begin
W th?

JUSTI CE SCALIA: Absolutely. Vote ne for
that. | nean, after all, judges used to define
the elenents of crines, didn't they? And the nere
fact that the elenents at common | aw were defi ned
by judges rather than by the |legislature didn't
nean that you didn't have to have a jury find

them So if courts are going to establish the
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guidelines, so long as they are still binding, it
seens to ne you still need a jury finding, or you
haven't escaped Apprendi.

MR CLEMENT: A coupl e of observati ons,
Justice Scalia. First of all, you' re exactly
right, since 1812 we've abandoned a system where
judges can define the elenents of crinmes. And
that's why, if | [eave you with one thought on the
remedy, | would think that it's inappropriate to
allow an entity within the judicial branch to have
that effect on a prospective basis. | think that
woul d be a very serious separation of powers
problem | think it would dwarf the separation of
povers problemthat at |east you found quite
significant in the Mstretta case.

Now, if | can address Justice Kennedy's
guestion about the appeals systemsinply
replicating the Apprendi or the Bl akely problem
First of all, we would suggest that the appeal
process that you've envisioned would not violate
Apprendi and Bl akely. And that's one of the
reasons that we think the Comnm ssion woul dn't
viol ate Bl akely. Because what we see is a
distinction in this court's cases. They have --

this Court has that judicial discretionary
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sentencing doesn't inplicate the Sixth Arendnent.
This Court has said that |egislative-directed
sentencing does inplicate the Sixth Anendnent.
What the guidelines present is a situation of
judicial sentencing that's directed. W would
suggest -- we woul d suggest --

JUSTI CE SCALI A:  Judicial discretionary
sentencing, as | understood it, never permtted an
appel l ate court to increase the sentence given by
the district judge. Do you know of any cases,
where an appellate court said the district judge
did not give enough years, where there was
di scretionary sentenci ng?

MR CLEMENT: Well, Justice Scalia, | can
poi nt you to the D Francesco case, where this
Court approved an earlier Federal statute that
al | oned for appeals in sentencing.

JUSTI CE SCALIA: Wll, that nay be under
statute, but | do not know, at common |aw, that
when you tal ked about the discretion in the
courts, it nmeant that in a crimnal case a court

of appeal s could increase the sentence because of

a -- because of an abuse of discretion by the
sentencing judge. |I'munfamliar wth any such
case.
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JUSTICE BREYER Well, there are lots.
There are lots, actually. If you -- if -- | ask,
“I's it right, that?"

[ Laught er. ]

JUSTI CE BREYER But, | nean, if you take
common | aw to nean England, as well as the United
States, there weren't here, because the sentences
weren't appeal able, but in England, they were
appeal abl e, and they had a common | aw wor k out of
what they called the "tariff," which is what the
range of reasonabl eness was or wasn't. And the
prosecution, | believe, could appeal it of being
too low, and the defense, being too high. And the
question was, \Was the sentence reasonable? The
appel l ate court could set it.

Now, if we had a systemlike that -- and
this is ny serious question -- is it
unconstitutional under Apprendi if appeals court
judges review ng a sentence could say, "This is
the range of reason, this is arbitrary up here, or
this is arbitrary down there"?

MR CLEMENT: Well, | think our position
woul d be that that kind of systemwould be
constitutional. As | was suggesting to Justice

Kennedy, we think, because that system woul d be
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constitutional, we think the guidelines are al so
constitutional. | think Justice Kennedy is right,
t hough, that sonebody that says that that system
I's unconstitutional and the guidelines is
unconstitutional is not going to be particularly
| npressed by that reading of 3742 that gets you to
that result.

And that's why | want to | eave you with an
| nportant thought, which is, that reading of 3742
I's not foreordained. This court could say that
t he gui delines should be applied in an advi sory
fashion, and that all that would be left of the
Gover nnent - -

JUSTI CE O CONNCR That just\seens SO contrary
to what Congress intended. There's no evidence
that they intended this schene to be advisory.
They told the Comm ssion to set up a schene that
woul d be applied, because they wanted to nake
sentencing nore uniformy applied in the Federal
schene of things. | think it's a real stretch to
try to argue for the position taken by sone
Federal judges in one of the amcus briefs that,
"It's just advisory, don't worry." And I find it
very difficult to understand how appellate review

could be applied to such a schene.
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MR CLEMENT: But, Justice O Connor,
that's why, to be clear, we've only argued in
favor of an advisory view of the guidelines if we
get to the renedi al question, because | think
you're absolutely right, if you | ook at what
Congress actually intended, it's crystal clear
they did not intend the guidelines to be advisory.
But it's equally crystal clear they didn't intend
the guidelines to be the basis for jury fact-
findi ng.

CH EF JUSTI CE REHNQUI ST: Wl I, what if
this Court said the guidelines are
unconstitutional, period, and then judges sinply
| ooked to the guidelines, figuring, well, this is
as good an idea as anybody el se has about
sent enci ng?

[ Laught er. ]

MR CLEMENT: | think that actually would
be the proper renedy. That's effectively what we
ask for, M. Chief Justice. And --

JUSTICE GNSBURG And if it were done
that way, why would it be that you would try to
change the word "shall" to "may" in (b)? Wy not
just have Section 3553(a), which does list the

gui del i nes as one of the considerations that
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judges may take into account in sentencing, one of
-- anong three or four others?

MR CLEMENT: No, | think that's fair,
Justice @G nsburg. | nean, in responding to
Justice Breyer's hypothetical, | didn't nean that
was the only way to get to the result we've
proposed. And the particular way, in our brief,
t hat we suggest that you would get to an advisory
use of the guidelines on a prospective basis is

preci sely as you suggest. You don't read 3553(b)

to change "may" to "shall"; instead, you read it,
unfortunately, | guess, if we've reached the
renmedi al question, to be unconstitutional. And

then, at that point, you focus in on 3553(a) - -
JUSTI CE G NSBURG Wi ch has the
gui del i nes --
MR CLEMENT: Absolutely. Absolutely.
JUSTICE G NSBURG -- as one of other
factors.
MR CLEMENT: Exactly. And then if |
could just --
JUSTI CE SCALI A: Except that that, as
Justice O Connor suggests, deprives the statute of
Its principal purpose, which was to constrain --

to constrain judicial discretion. |If there's
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anyt hing clear about it, that was clear about, it
was that they did not want judges to have as nuch
di scretion as they had. And now you say these
things are just advisory. It seens to ne nuch
easier to -- | wanted to ask you one very precise
guestion. Assumng | think "court" can nean
"jury" -- it doesn't have to nean "the judge" --
where in, in the whole guideline system how nany
sections do not permt the use of "court" to nmean
"jury"?

MR CLEMENT: Well, | think --

JUSTI CE SCALIA: | think there's only one
where, where it may not work.

MR CLEMENT: Vell, | don't see how it
works in 3742(e), because if you read that section
In context it's tal king about determ nations nade
by the court, it's tal king about determ nations

made by the court after the presentence report

cones in --

JUSTI CE SCALIA: That -- that may be the
one.

MR CLEMENT: -- and so | think that
3742(e) has to go. | think the fairer --

JUSTI CE SCALIA: Al right. Anything el se
has to go?
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MR CLEMENT: Well, | think the fairer
readi ng of 3553(b) is that it has to go, too. |
know t hat you don't agree with --

JUSTI CE SCALI A: Yeah.

MR CLEMENT: | think you disagree with ne
onthat. | think 994 -- 99 -- 994(a), in Title
28, which tal ks about the guidelines being for the
use of the sentencing court, | would suggest that
has to go, but | assune you woul d say sentencing
court can nean sentencing judge. Then at that
point, there's a provision of rule 32 of the
Federal Rules of Crimnal Procedure that nust go,
because it tal ks about the role of the district
court in a way that | don't think you can, sort
of, find to nean the jury. And then I think,
obvi ously, the sentencing guidelines provision
that nakes clear that it is the judge that's to

make the findings by a preponderance of the

evi dence, has to go, as well. So | think that is
-- that is -- that is the sumtotal of the carnage
of deciding --

[ Laught er. ]

MR CLEMENT: -- that the guidelines are
fully applicable with Bl akely.

JUSTI CE KENNEDY: If you -- if you
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interpret "court" to nean "jury," how many of the
sentencing factors which will be submtted to the
jury are -- would be a radical departure fromthe
tradition, the role of the jury in the crimnal
systemin the Angl o- Anerican tradition?

MR. CLEMENT: | think very, very nmany of
them | nmean, | can't give you a better answer
than that, in terns of the nunber. But the Medas
case, on page 15 of a reply brief that | suggested
the Court | ook at, provides one exanple. There,
you had a case where it had al ready gone to the,
to the jury on a general verdict, and it had the
typi cal kind of general verdict formthat's used.
A six-count indictnment. There were 12 boxes,
guilty/non-guilty for each of the six crinmes in
the indictnent. Then when there was a concern
that Bl akely mght require jury findings on all
t he various enhancenents, the Governnent tried to
put in a 20-page suppl enental special verdict that
tried to wal k through the various factors that the
jury would try to find. | think that just, in
m ni ature, shows you the kind of transformation
you're tal king about. You go froma 12-1ine
general verdict form which is the classic kind of

verdict formused in the crimnal system to 20
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pages of a suppl enental special verdict form

JUSTI CE SCALIA: Wll, you ought to get
rid of that prosecutor. That didn't seemto ne
very sensible at all.

MR, CLEMENT: Wth respect, Justice
Scalia, | think if you | ook at that suppl enental
verdict form and you | ook at the guidelines,
there's no other way to do it. And | think, as
the judge in that case said, one of the things
that conmes up in virtually every gui delines case
Is the issue of relevant conduct. Now, that is a
very, very difficult thing to try to instruct the
jury on. The application notes that the
Commi ssion itself have come up in span eight and a
hal f pages of very small, single spaced text. To
try to give that as jury instructions, | think,
woul d | eave the jury conpl etely bew | dered.

Then, you'd al so, though, even if you
coul d get past the instruction problens, the
effect of considering relevant conduct is going to
have a transfornative effect on what goes before
the jury, because rel evant conduct asks the jury
not to focus on the elenents of the specific
crinme; the relevant conduct focuses on the other

acts of that individual defendant and, if there's
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joint crimnal, if there's a joint crimnal
undertaki ng, the reasonably foreseeabl e events of
acts of others taken in furtherance of the joint
undertaking. Now, the effect of using that

gui del i ne, designed for judges, and sending it to
the jury, is effectively to transform nmany, nany
cases fromindi vi dual defendant cases to schene
cases Or conspiracy cases.

So in tallying up the carnage and the
wr eckage of appl yi ng these gui delines designed
clearly for judge fact-finding and willy - nilly
sending themto the jury, | think you have to
I nclude the confusion and the difficulty of that.

JUSTI CE STEVENS: M. C]engnt can | -- you
don't have an awful ot of tine left, and | want
to ask you one rather inportant question, to ne.
There's been a | ot of tal k about severability of
the statute, and | can understand the concept that
we'll only apply it in certain categories of
cases. But normally when | consider severability,
I"mthinking of the text of a witten statute. |Is
there a particular provision of the sentencing
gui delines that you think can be severed fromthe
rest of the statute?

MR CLEMENT: Well, Justice Stevens, |
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think wth respect to the Sentenci ng Ref orm Act
Itself, the statute, the provision that we think
needs to be severed is 3553(b). Then, with
respect to the Quidelines, |I think our view on the
gui del i nes --

JUSTI CE STEVENS: Just sticking to the
statute, take out 3553(b) inits entirety, you

just --

MR CLEMENT: Well, the specific reference
to "shall" -- this is basically the "shall/nmay"
i ssue -- | think that needs to be severed. I|I'm

not quite sure whether 3553(b) is left after you
do that, but that's -- that's the inportant thing.
JUSTI CE STEVENS: I'n1just\not sure what's
|l eft of the whole statute if you take that
provi sion out entirely.
MR CLEMENT: Well, | think, as Justice
G nsburg suggests, 3553(a) still stands al one as
telling the court that it shoul d consider that.
And | think, in fact, if you |ook at the
| egi slative history, | actually think the | anguage
i n 3553(b) was, was a floor anendnent that was
added later. So it certainly doesn't pull the
whol e statute down to take that one provision out

of the statute.
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If I could reserve the renmai nder of ny
time.

CH EF JUSTI CE REHNQUI ST:  Very well, M.
d enent.

M. Kelly, we'll hear from you.

ORAL ARGUMENT OF T. CHRI STCPHER KELLY
ON BEHALF OF RESPONDENT BOOKER

MR KELLY: Thank you, M. Chief Justice,
and may it please the Court:

The first 22 years of Freddi e Booker's
sentence puni shed himfor crines that were proved
to ajury. But the judge added anot her ei ght
years to his sentence, years that were only
aut hori zed by the judge's finding thap Fred Booker
probably commtted other crinmes. Like thousands
of other Federal defendants, Booker's sentence was
I ncreased based on crines that were never proved
to a jury beyond a reasonabl e doubt. The final
years of a Federal sentence are as worthy of
constitutional protections agai nst undeserved
puni shnent as are the first years.

JUSTI CE BREYER  Suppose that the judge
had sinply sentenced the defendant, let's say, to
ten years, but |ooked at these other crinmes and

said, "In ny practice, | goto 15." Al right?

60

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

That's the basic situation. |[Is that
unconsti tutional ?

MR KELLY: Under the guidelines or under
the --

JUSTI CE BREYER No, no, there are no
gui del i nes.

MR KELLY: No, that is not
unconsti tutional .

JUSTICE BREYER Al right. Now suppose
t he peopl e who do exactly the sane thing is the
Court of Appeals applying the word "reasonabl e, "
these officials of the judicial branch. See,
they're reviewi ng the sentence for reasonabl eness.
They say, "In our practice when a person conmts
bank robbery, if just an ordinary case, we think
It's reasonable five years; but if he has a gun,
seven years." So if there's no gun, five years is
the nost that isn't arbitrary. But if there's a
gun, you can go to seven years. |n other words,
an English-type tariff system 1Is that
unconsti tutional ?

MR KELLY: | believe it would be, Justice
Breyer.

JUSTI CE BREYER  You think it woul d be.
So --
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MR KELLY: Right.

JUSTI CE BREYER  -- now suppose the people
who do it are the parole comm ssion -- as happen
to be in the United States, executive branch
officials. For the last hundred years, they get
sentences, for exanple, that were indetermnate,
or mght have been for 30 years. And what they
say, "It is our practice, assum ng good behavi or,
that if it was just an ordinary bank robbery we'l]l
keep himin for five years, but if he had a gun,
he's going to stay in for seven." |s that
unconsti tutional ?

MR KELLY: Parol e comm ssions don't
i ncrease sentences. Parol e conm ssions decrease
sent ences.

JUSTI CE BREYER No, what they have is an
I ndet erm nat e sent ence.

MR KELLY: Right.

JUSTI CE BREYER  Cal i f orni a.

MR KELLY: Yes.

JUSTI CE BREYER And what they say is, "In
our practice, what we do is, we think it's
reasonabl e, and we will keep a person in prison
for five years in an ordinary bank robbery, but

for seven years if he has a gun." |'masking if
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that's constitutional. Because that's the
practice that they follow under parole comm ssion
gui del i nes, and they've done it now for a decade,
| make up.

MR KELLY: That is constitutional, Your
Honor. And the reason is --

JUSTI CE BREYER  That's constitutional.

JUSTI CE SCALI A: Does he have an
entitlenment to a certain nunber of years under any
of these questions?

MR KELLY: As | --

JUSTI CE SCALI A- Wen you're sentenced to
an indetermnate sentence, he's not entitled to
parole at any tine -- \

MR KELLY: Qher than venues --

JUSTI CE SCALIA:  -- is he?

MR KELLY: No, not at all. And as | --

JUSTI CE BREYER Wiat |'mtrying to drive
at -- and I'lIl be -- is that | can't inagine a
court holding that a parole commssion in the

executive branch that has exactly this sanme system

woul d be behavi ng unconstitutionally. It's
difficult for nme to imagine -- though you say I'm
wong on that -- a court holding it's

unconstitutional when a court of appeals does the

63

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

sane thing reviewi ng for arbitrariness.

MR KELLY: Well, perhaps | m sunderstood
your second hypothetical, Your Honor. But ny
under st andi ng of the hypothetical was that if the
judge gave five years and the appellate court
said, "No, you shoul d have given seven years
because of the existence of a certain fact" --

JUSTI CE BREYER  You know, | --

MR KELLY: "you must -- you nust increase
t he sentence --"

JUSTICE BREYER |'mnot raising the
question well. [I'mtrying to inagi ne sentencing
gui delines run by a parole conmm ssion, executive
branch officials. |I'mtrying to inagjne
sentenci ng gui delines run under the word arbitrary
by ordinary courts of appeals panels review ng the
sentences. And if those are both constitutional,
then, I would ask, why is it unconstitutional to
put the executive branch and judicial branch
officials together in one group called the
sent enci ng comm ssi on?

MR KELLY: The relevant constitutional
principle doesn't have to do with whether it's the
executive branch of CGovernnent or the judicial

branch of Governnent; it has to do whether a fact
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IS necessary in order to increase a sentence.

JUSTI CE BREYER | understand that. And -
- well, maybe I'mjust not going to get ny
gquestion across. | amtrying to imagi ne Apprendi .
Wul d Apprendi apply to parol e conm ssion
guidelines? | should think the answer, unless
we're going to reverse a hundred years of history,
Is no. Wuld Apprendi apply to a court of appeals
panel with the power to review sentences for
arbitrariness?

MR KELLY: No.

JUSTI CE BREYER | would think the answer
Is no. And, therefore, | wonder why it applies if
we take judicial officials and executyve branch
officials, and they do exactly the sane thing
under the headi ng Sent enci ng Conm ssi on.

MR KELLY: In your hypotheticals, Justice
Breyer, as | understand them each of those
entities is decreasing a sentence. W're talking
about a sentencing comm ssion that authorizes a
court and, in fact -- well, authorizes a court to
I ncrease a sentence after finding a particul ar
fact, and that is what triggers the Sixth
Amendnent protection. It's the fact that a judge

I's authorized to give a | onger sentence because of
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t he exi stence of a fact than he woul d ot herw se be
authorized to inpose. And that is the essential
protection agai nst which the Sixth Arendnent jury
trial right protects. That is a fact that has to
be found by a jury, not by a judge.

JUSTI CE KENNEDY: But what is your
position if judges sinply have conpl ete discretion
to sentence within a maxi numrange, and Judge A
gives a lot of maxi num sentences, and Judge B
doesn't? |Is that systemconstitutional ?

MR KELLY: There is no Sixth Amendnent
problemw th that system Your Honor.

JUSTI CE KENNEDY: What is it in our |egal
tradition -- what policies are served by
preferring unexpl ai ned, unarti cul at ed,
standardl ess discretion to a systemin which the
judge gives reasons and follows careful standards
and follows -- and foll ows standards that give
consi stency fromone sentence to the other? Wy
should the fornmer be preferred? Wat are we doing
her e?

MR KELLY: | think, Justice Kennedy, that
Bl akel y answers that question. Blakely
di stingui shes between a discretionary systemin

whi ch the judge has the authority to consider a
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nunber of different factors in order to do what

the judge thinks is fair, but is not required to -
JUSTI CE KENNEDY: What policies --
MR KELLY: -- give any particul ar wei ght

JUSTI CE KENNEDY: -- are being furthered
by that, other than wooden adherence to Apprendi
and Bl akel y?

MR KELLY: The policy is that if the
judge's sentencing authority increases by finding
of fact, which is not the case in a discretionary
system That fact is the kind of finding that we
| eave to a jury, because juries -- \

JUSTI CE KENNEDY: But isn't that, isn't
that ultimately formalistic and contrary to our
whol e design of our system which is to | earn over
experience and to codify and to expl ain what
consi derations we take into account in applying
t he | aw?

MR KELLY: | don't think it's contrary to
our system Your Honor, to say that if a nore
serious sentence attaches to a nore serious crine,
or to a nore serious version of a crine, thenit's

up to the jury to decide whether the nore serious
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crime or nore serious version was commtted. In
fact, that is essential to our system

JUSTI CE KENNEDY: So suppose, in Justice
Breyer's hypothetical -- like the California
I ndeterm nate sentencing regi ne which applied
until about 20 years ago, after an indeterm nate
sentence, the parole board interview two people
convicted for the sane crine; one was the
ri ngl eader, street-hardened of fender, and the
other was just a novice, a guy that went al ong,
al t hough he -- they both conmtted the sane crine.
Under the California system the forner woul d be
given a projected rel ease date of ten years; and
the other, a projected release date of about two
years. Wuld that be constitutional ?

MR KELLY: Yes, it would, because, again,
under a discretionary system the judge's
sentencing authority is unaffected by the finding
of afact. |If the parole conm ssion determ nes
t hat one of fender's sentence shoul d be increased
and the other offender's should not be decreased,
that has no Sixth Amendnent application or Sixth
Anendnent - -

JUSTI CE BREYER Look, we're trying to go

to the sanme point, and | think you're actually
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given ne a pretty good answer. The --

MR KELLY: Thank you.

JUSTICE BREYER |'minmagi ning ny system
bei ng the systemthat Apprendi forbids. So |I'm
not doi ng increase/decreases. |I'll think of the
very kind of system And | take it your answer is
this -- and renenber, | dissented in Apprendi.

MR KELLY: | renenber.

JUSTICE BREYER | didn't agree with it.
Right. But there we are. And so |I'mtrying to
see how far it goes. So | wonder, we take our
Apprendi systemand now it's being adm ni stered by
a parole commssion. W take our Apprendi system
and now it's being admnistered by a court of
appeal s using the | egal standard arbitrariness.
And | take it your answer is those are just as
unconstituti onal .

MR KELLY: No, no, again, |'mnot --

JUSTI CE BREYER  Now you under st and what
| "' mdoi ng, because |'m saying you either have to
follow the force of your |ogic and nake those
unconstitutional, too, or you have to say there's
a difference. And, by definition, the only
difference is who pronmulgated it. And then, of

course, I"'mgoing to ask you, if there's a
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difference right there, why doesn't this one,
which is executive plus judicial, fall on ny side
of the difference?

MR KELLY: Well, maybe | -- nmaybe | don't
under st and your hypothetical, Justice Breyer,
because parol e comm ssions do not increase
sent ences; parol e comm ssi ons decrease sentences.

JUSTICE BREYER No, | -- in ny inaginary
par ol e conm ssion --

MR KELLY: Ckay.

[ Laught er. ]

JUSTICE BREYER -- which | will argue a
di fferent point.

MR KELLY: Yes. \

JUSTICE BREYER | nmean, | will argue it
another tine. |'ve seen a lot of parole
comm ssion guidelines, and | would say they, a | ot
of themdid fall within the Apprendi boundari es.

But if we did take it and have the parole
commssion do it -- "it," being the Apprendi
forbi dden system in your view, is it
unconsti tutional ?

MR KELLY: It would certainly be
unconstitutional for a parole commssion to find a

fact that i ncreased a sentence.
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JUSTICE BREYER Al right. Ckay.

MR KELLY: Yes.

JUSTI CE BREYER And then the sane thing
Is true of a -- of a court of appeals panel.

MR KELLY: If it could find a fact that
I ncreased the sentence, yes, because those facts
nust be found by a jury.

JUSTICE SCALIA: M. Kelly, I would be
interested in hearing you address sone of the
severability problens that the Governnent has been
rai si ng.

JUSTICE BREYER If | could just ask one
nore question, because this is inportant to ne.

JUSTI CE SCALI A: Sure. \

JUSTI CE BREYER  What about the previous
California systemin which it was an indeterm nate
sentence and the correctional authority nade
findings which set the sentence? They were --
they were conmtted to the California --

MR KELLY: Sure.

JUSTI CE BREYER -- correctional authority
for the termprescribed by |aw, and that was set
after the fact, post hoc, by the California Adult
Aut hority.

MR KELLY: If the agency were increasing
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an aut hori zed sentence --

JUSTI CE BREYER  They're not increasing

MR KELLY: -- on the basis of a finding -

JUSTI CE BREYER It's an indetermnate
sent ence.

MR KELLY: Right.

JUSTI CE BREYER  They set the sentence.

MR KELLY: After the -- instead of the
judge or after the judge?

JUSTI CE BREYER Yes. It was just
sentenced, the judge, for the termprescribed by
law. And an agency, after interviewng the
defendant, after |ooking at the probation board,
set the sentence. The term prescribed by |aw
could be for life.

MR KELLY: If there were facts which were
necessary to authorize --

JUSTI CE STEVENS: He sets the sentence
within the range authorized by the jury's verdict.
That's the questi on.

MR KELLY: R ght, that's fine. |If it's
wi thin the range authorized by the jury's verdict,
it's fine.
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CH EF JUSTI CE REHNQUI ST: Wl |, whoa.
What if, what if the statute says "every felony in
this state shall be punished by a termof not |ess
t han one year, or, on the other side, life," and
you're commtted to the parole authority, and the
parol e authority will decide between those
boundari es?

MR KELLY: Assumng that authority is
given to the parole conmssion to select a
sentence, and no further findings need to be nade
beyond those nade by the jury, there's no Sixth
Amrendnent problemw th that.

JUSTI CE SCALIA: There mght be a due
process probl em \

MR KELLY: In fact, there mght be a | ot
of other constitutional problens, but not a Sixth
Amendnent probl em

JUSTICE GNSBURG | hoe you will go over
tothe -- to the severability problem because, as
| understood it, you and the Governnment were very
much at odds about what shoul d be severed and what
shouldn't, and we didn't get to ask M. { enent
about his severance, which was going to be that to
the extent no plus factors are involved, no

sent ence-enhanci ng factors are invol ved, the
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guidelines remain binding. He didn't get a chance
to say that in his argunent, and | hope he'll
address it.

And you say, "Watever you do, don't nake
It half binding and half advisory."

MR KELLY: Yes.

JUSTI CE G NSBURG And why would it be so
terrible to say, "Wll, to the extent that there
are no sentencing enhancing factors, let's
preserve what Congress did, let's nmake them
bi ndi ng when the jury doesn't have to find
anyt hi ng"?

MR KELLY: For a couple of reasons,
Justice G nsburg. The first is that Congr ess
certainly didn't intend to have dual systens.

That destroys the congressional purpose of

uni formty because you woul d have sentences, |
suppose, being uni formunder systens -- the system
where gui delines applied, but certainly not under

t he systemwhere the guidelines don't apply,
because there are guideline facts that need to be
found. So that congressional purpose is not
advanced.

The second problemis that it's such an

easi |y mani pul abl e system particularly by the
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Governnment. |f the Governnment wants to be in the
guidelines, it doesn't allege a sentence-enhancing
fact, or a guideline fact. |If the Governnent
doesn't want to be bound by the guidelines, it

all eges a guideline fact, and that takes
sentenci ng out of the guidelines. And that cannot
be what Congress intended.

JUSTICE SQUTER Is it any less uniform
any nore mani pul abl e, than on your proposal ?

MR KELLY: Qur --

JUSTICE SQUTER. | nean, uniformty is
gone. A certain manipulability has got to be
faced as a fact, and |'mnot sure that you're
proposing a better solution, | gather.

MR KELLY: Well, | think our proposal
doesn't really allow for any nani pul ation at all,
Justice Souter. W're sinply saying that the fact
finder nust be a jury instead of a judge.

JUSTI CE SQUTER. Wl |, except that the
mani pul ation, at that point, is the manipul ati on,
In away, in the present system and that is it's
the mani pul ability of charge bargai ni ng.

MR KELLY: Well, that's certainly true,
and that exists under the guidelines. It exists

without the guidelines. It exists in
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di scretionary systens.

JUSTI CE SQUTER:  Yeah.

JUSTI CE BREYER It does exist under the
gui del i nes? How does it?

MR KELLY: | think it does, because --

JUSTI CE BREYER  How?

MR KELLY: Well, certainly, to the extent
t hat prosecutors nake deci si ons about what charges
they're going to bring --

JUSTICE BREYER No, only, only, only if
you have statutes that have nandatory m ni nuns
t hat have | esser sentences. That's true.

MR KELLY: Right.

JUSTI CE BREYER  But conpared to the
status quo, if you have the guidelines al one, one
of their basic objectives was to prevent that kind
of mani pul ation. And, by and large, | thought
t hey had succeeded on that point.

JUSTI CE SCALIA: Wll, hasn't charge
bar gai ni ng sinply been replaced with fact
bar gai ni ng?

MR KELLY: It has, to a large extent.

JUSTI CE BREYER Is that |awful under the
guideline? |s the judge required to accept the

facts as the -- as the prosecution and defense
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agree to present thenf

MR KELLY: The judge is not required to

JUSTI CE BREYER  No.

MR KELLY: -- accept the facts. The
judge typically does.

JUSTI CE STEVENS: |'mnot sure that |
under st and why you woul dn't have the sane
alternatives under your view. Because is it not
correct that if the, if the sentence -- the change
under consideration is a decrease, those findings
shoul d be nade by a judge. Wereas, if it's an
I ncrease, you'd say they have to be found by a
jury. So why don't you have the sane\possibility
of a two-track system under your view?

MR KELLY: | guess -- | wouldn't view
that as a two-track system because the guidelines
woul d continue to apply in either case. It would
not be a situation in which the guidelines apply
to sone crimnal sentencings, but don't apply to
other crimnal sentencings. The guidelines wll
apply in every crimnal sentencing. Wether a
fact finder needs to be a judge or a jury depends
upon whether the fact to be found increases the

judge's sentencing authority.
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JUSTI CE STEVENS: So you woul d say -- you
woul d say your proposal is closer to what Congress
real ly wanted, because it would | eave in place all
of the sentences that woul d be conmanded by the
gui delines, but just require a different fact
finder in sone of the cases.

MR KELLY: That's exactly right, Justice
Stevens. You --

JUSTI CE G NSBURG  But then what about all
the factors -- Justice Breyer outlined four
categories of, of guideline factors that are not
easily, if at all, presented to the jury. The
Chi ef Justice nentioned the one of perjury at the
trial itself. Could never give that to a jury
because it hasn't happened until the trial. And
sone of the others that becone very conplicated,
| i ke he nentioned, other -- other rel evant
conduct, relevant conduct, yeah.

MR KELLY: | agree that perjury is not
sonet hing that could be submtted to a jury --
perjury during trial is not sonething that could
be submtted to a jury. That's --

JUSTICE G NSBURG So that woul d just be
out .

MR KELLY: That would be out. That's one
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of the very few

JUSTICE G NSBURG It would have to be
prosecuted as separate --

MR KELLY: It would have to be prosecuted
as a separate crine.

JUSTI CE SCALIA- Wiy couldn't you have a
sentenci ng phase afterwards? | don't know.

JUSTI CE STEVENS: Could | interrupt for
t hat ?

JUSTI CE SCALI A: Sure.

JUSTI CE STEVENS: There's one thing that's
running through ny mnd. Wat if the defendant
gets on the stand and testifies to a version of
the events that the jury nust have disbelieved in
order to convict? Could not the judge -- in
effect, he would be nmaking the finding -- he would

say, "The jury has really found this fact, and,

therefore, | can rely onit."
MR KELLY: | don't think so, Justice
St evens, because the judge is still making the

finding that the witness deliberately lied, as
opposed to being mstaken in his testinony. And
that is a finding of fact that increases
sentencing authority. So | don't think that a

jury returning a guilty verdict in every case
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neans that the jury disbelieved, or thought at
| east, that the defendant was |ying.

JUSTI CE BREYER What is your answer to
Justice @ nsburg's question? And |'d appreciate
your focusing on what | thought were the two nost
| nportant ones, which is, first, the -- | thought
that sentencing for a hundred years had gone on
primarily on the basis of the presentence report.
And the idea was, the person is convicted and now
we're going to decide what to do with this
I ndi vi dual who's convicted, and we're going to
read what the probation officer wites about it,
and he'll go interview people after, as he does.
And many, nmany, many, if not nost, of\the facts in
that presentence report were not available at the
tinme of trial. They're about the history of the
I ndi vidual, and they're nore about the manner in
which the crinme was carried out.

And the other main thing is the -- is the
vast nunber of really conpl ex operations,
mul ti pl e-count rules, relevant conduct, all kinds
of things that -- try even "brandishing." | mean,
that's the second thing, the conplexity.

So the presentence report --

MR KELLY: Sure.
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JUSTI CE BREYER -- and the conplexity.

JUSTI CE KENNEDY: I n other words, the
tradition was that we asked the jury to determ ne
what crinme was commtted, and the sentencing judge
to determne the context in which it was
comm tted.

MR KELLY: And that still happens, even
under our proposal, to a large extent, Your Honor,
because the presentence report has historically
gui ded a judge in exercising his discretion at
sentencing. To the extent that the judge
exercises discretion in selecting a sentence
within a guideline range, the judge will stil
rely upon the presentence report. And, frankly,
nost of what's in a presentence report doesn't
have to do with finding extra facts; it has to do
with guiding discretion in selecting a sentence.
So | don't think that that really changes under
our system

Wth regard to the conplexity, it's been
ny experience in defending Federal crimnal cases
that al though the guidelines are | engthy, there
are only two or three that are likely to apply in
any particular case, and it's not particularly

conplex to figure out what those are, and it
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woul dn't be all that conplex to charge a jury with
regard to how to determne facts that are required
by the guidelines. W give juries jury
instructions that are conplicated all the tine.

W doit in RCO --

JUSTI CE BREYER  Congress's basic --
that's a good answer. Congress's basic objective
here is -- was uniformty. | think it was a noble
obj ective, whether or not it's been achieved or,
but are you saying to Congress, Sorry, the
Constitution prohibits you, in Congress, from
trying to create uniformty, or greater
uniformty, of sentencing anong district judges?
There's just no way you can do it, beqause I f you
throw everything to a jury, you know, you throw it
right into the hands of the prosecutor to
determ ne what to charge, what not to charge, what

facts to agree upon, et cetera, no way to do it?

W're back to our two cell nates -- one day served,
50 years served -- though the real conduct was the
sane.

MR KELLY: The real conduct can still
proved to a jury, as long as it's charged and
proved to a jury.

CH EF JUSTI CE REHNQUI ST: How about the
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formof verdict under your systen? |s there one
line for the basic offense, and then other |ines
for each additional factor that's alleged in the
I ndi ct ment ?

MR KELLY: There nmay be, dependi ng on
the case. There may be cases in which a general
verdi ct is adequate because there are no guideline
facts to find that would i ncrease sentencing --

CH EF JUSTI CE REHNQUI ST: But you're
suggesting, then, a special -- a special verdict
In every case where there are guideline facts to
be found.

MR KELLY: Just as special verdicts have
been used since Apprendi to find drug quantities
and ot her facts that increase nmaxi num sentences.

JUSTI CE G NSBURG But a special verdict
woul dn't do fromthe point of view of the
defendant, | think would resist it very heavily,

I f what the findings have to be are, say, a nuch

| arger drug quantity, the relevant conduct. These
are things that could be damming for a defendant.
So a defendant surely would not want that, all of
this to be tried to the jury that's going to try

t he basic case. The defendant woul d nuch prefer

to have the jury not know about that it wasn't
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five ounces, that it was 500 grans, or that, at
the sane tine, the defendant did a | ot of other
bad t hi ngs.

MR KELLY: Your Honor, | think we can
trust district judges to fashi on procedural
protections that assure that trials are fair.

That mght, in sonme cases, nean bifurcating the
underlying el enents of the offense and the
determ nation of those elenments fromthe finding
of guideline facts --

JUSTI CE G NSBURG So you woul d have to
have, then, essentially two trials.

MR KELLY: In sone cases, Yyes.

JUSTI CE SQUTER Vel l, isn't it -- isn't
it -- isn't that going to be so in every rel evant
conduct case in which the Governnent thinks the
rel evant conduct is a serious factor? It is
either going to have to be a separate jury verdi ct
on sentencing, or the district judge is going to
be limted sinply to whatever range the jury fact
finding provides as the nmaxi numrange. There are
no other possibilities, are there?

MR KELLY: Well, in sone of those cases,
Your Honor, the additional facts would cone in on

the main trail anyway, as 404(b) kind of evidence
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that is relevant to proving the underlying
charges. And if it's going to cone in anyway,
then there probably wouldn't be a second part of
the trial. So | think --

JUSTI CE SQUTER  But isn't the defendant
in that case going to say look, I, I'mclaimng a
serious problem if you' re asking the jury to nake
a specific finding that | commtted relevant facts
A B, C D5 and E, even though | don't happen to
have been subjected to a crimnal quilty verdi ct
with respect to each one. By, by requiring those
findings, you re going to skewthe jury's mnd to
the point where I'mnot going to get a fair shake
on the guilty/not guilty finding or special fact
finding nost immediately relevant to this case.
Every defendant is going to demand a separate jury
proceeding for that, isn't he?

MR KELLY: It's certainly possible that
they' Il denmand separate, or bifurcation --

JUSTI CE SQUTER Yes, but you wouldn't sit
back and allow that focus, if you' re the defense
| awyer you're not going to allow that focus to be
nmade at the tinme of the basic guilty/not guilty
finding, are you?

MR KELLY: Well, I've had experience wth
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that. And ny experience has been, as |'ve said
before, | mght ask for a bifurcated trial, but if
the judge thinks that that evidence is going to
cone in against ny client anyway, the judge is
going to deny bifurcation. |If the judge says
you're right, this would be prejudicial to

i ntroduce this evidence in the main case, then
we'll bifurcate the trial, and we'll let the jury
find guilt, guilty not guilty and then find
sentencing facts if the guilty verdict is
ret ur ned.

JUSTI CE G NSBURG Do you know what the
Kansas systemis? | nean, right after Apprendi,
they transforned their guideline systgn1into one
where the jury makes the findings, but are all of
their trials bifurcated?

MR KELLY: | don't know if they bifurcate
all their trials. M understanding is that it
works in away that's simlar to what |'m
suggesti ng coul d happen in Federal court.

JUSTI CE BREYER As long as you're on the
subject, I'mquite --- you're going to --- what is
your reaction to what |'ve witten, which you' ve,
you used to say wong, wong, wong, but I want to

know why. And what | know why in particular is |
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specul ated sonewhat, that the reason that this

m ght work, your side of it, if it works despite
the, the conplication, the bifurcated trials,
etc., is that 97 percent of the cases are handl ed
t hrough plea bargaining, and this will give you a
little bit of a leg up, which | specul ated the
defense bar likes. |'mnot surprised. But then,
| thought with in the long run, you just can't
have a systemof justice that depends for its

wor kabl e nature upon pl ea bargai ning, which in
fact depends on the weapons you give to

pr osecut or s.

And so | ended up thinking, | just can't
underwite such a thing. And I'd like to get
your, your, your reaction to that.

MR KELLY: Your Honor, here's how plea
bar gai ni ng works now. The prosecutor charges the
easiest crine to prove that he can prove. There
Is no effective plea bargaining in nost of those
cases because the prosecutor knows he's going to
win that trial. So the defendant pleads guilty
because he doesn't want to | ose his, his reduction
for acceptance of responsibility. | think what
changes is probably if our proposal is accepted,

that there is nore neani ngful negotiation and that
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prosecutors and defense attorney's wll conme to an
understand i n nost cases of what sentencing facts
are provable, and what are not, and cases w |
continue to plead out nuch the sane as they do
ri ght now, except nore effectively because we
elimnate the problemof the prosecutor being able
to prove the easiest charge and save the heart of
t he case for sentencing.

| think wwth that, Your Honor, | wll,
unl ess there are other questions, defer to ny
col | eague.

CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Kelly. M. Scapicchio.
ORAL ARGUMENT OF ROSEMARY SCAPI CCHI O
ON BEHALF OF RESPONDENT FANFAN

M5. SCAPICCHI O As to question one,
there's no neani ngful difference between the
Federal Sentencing Guidelines and the Washi ngton
State Cuidelines. The Governnent conceded as much
intheir brief to this Court in Blakely. Wen
they filed an amcus brief in Blakely they told
this Court, or they urged this Court not to
I nval i date the Washi ngton State Quidelines
because, they told this Court, if you do, they are

so simlar to the Federal CQuidelines that the
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Federal Quidelines will fall as well. And here
they are, less than five nonths |[ater, standing
before the sane Court, saying sonething conpletely
different. Now, it's not that they're so simlar
to the Washington State Cuidelines, but that
they're conpletely different, and that they don't
operate in the sane manner at all

And what it cones down to is that for
Si xt h Arendnent pur poses, the source of the | aw
doesn't matter. The Governnent got it right when
they filed their amcus brief in Blakely. It
doesn't matter to a defendant whether or not the
source of the lawis legislative, or the source of
the law is by conm ssion or regulatory body. If
the sentence is going to increase, based on a fact
that, that the | aw nakes essential to punishnent,
that nust be pled and proved to a jury beyond a
reasonabl e doubt .

JUSTI CE BREYER So can | ask you the sane
guestion? Inmagine that the statute says bank
robbery is zero to twenty years. Case one, a
separate statute says a guideline commssion wll
make di stinctions, and the gui deline comm ssion
says, "five years in the ordinary case, seven

years with a gun." Case two, the sane thing but a

89

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N O 0o b~ W N PP

N DD D DDNMNMNDN PR PR R R,
ga A W N P O © 00 N OO O M WO DN+, O

parol e conm ssion does it. Case three, the sane
thing, but a court of appeals panel does it, under
the guise of what's arbitrary, what isn't.
They're all, in your opinion, to be treated alike.

M5. SCAPICCH QO If there's a fact
necessary to increase the sentence --

JUSTICE BREYER Wl |, there is just what
| said, just what | said.

M5. SCAPI CCH QO Then yes.

JUSTI CE BREYER (Xkay.

M5. SCAPICCH O Wth respect to M.
Fanfan in this case, M. Fanfan's sentence was
pronul gated based on the jury verdict alone. M.
Fanfan, the Governnent chose to indict M. Fanfan
on a single count of conspiracy. He went to trial
on a single count of conspiracy.

CH EF JUSTI CE REHNQUI ST: Conspiracy to
what ?

M. SCAPICCH O Conspiracy to distribute
500 grans of cocaine. The CGovernnent knew at the
time of trial that M. Fanfan was arrested with
281 grans of crack cocaine at the tine of his
arrest. The CGovernnent chose not to indict him
for that 281 grans of crack cocai ne, and instead,

t hey chose to prove the easiest possibly
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i ndi ctnent before the jury. Once the jury was
dismssed in this case, the Governnent then sought
to increase M. Fanfan's sentence by 157 nonths,
based on the possession of the crack cocaine that
t hey knew about at the very beginning, and we're
suggesting that Judge Hornby did the right thing
inlimting M. Fanfan's sentence to that which
was supported by the jury verdict al one and
not hi ng el se.

JUSTI CE G NSBURG Judge Hornby had sone
distress in doing that, didn't he, because the
difference was quite large? Based on what the
judge found, it would have been fifteen or sixteen
years as opposed to five or six years?

M5. SCAPI CCH O What Judge Hornby did for
M. Fanfan was, he conducted what he called a
presentence, a pre-Blakely hearing, and at the
pre-Bl akely hearing he allowed the prosecutor to
present evidence relative to rel evant conduct
i nvolved in the offense. And the prosecutor
present ed evidence that the rel evant conduct
I ncl uded this possession of 281 grans of crack
cocai ne, as well as a case agent who cl ai ned t hat
M. Fanfan was the | eader of this entire

conspiracy. And then Judge Hornby went on to say,
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based on everything that he heard in the pre-

Bl akely hearing, if given the opportunity, he

woul d sentence ny client to between 188 to 235
nmont hs.

JUSTICE GNSBURG He didn't say it, that
that was his discretionary choice. He said that --

MB. SCAPICCH O He was required.

JUSTI CE G NSBURG He nmade, he nade those
findings of fact, that -- |eadership role and the
quantity of drugs.

MS. SCAPICCH Q He did.

JUSTI CE G NSBURG And on the basis of
those two he said the guidelines would require ne
to cone up with this higher sentence, not that
usi ng the guidelines as advisory he woul d have
gotten --

M. SCAPICCHI O Absolutely. It was the
guidelines required himto i npose sentence between
188 to 235 nonths.

JUSTI CE G NSBURG And then the other,
that's the high range, and the lowrange is, |'ll
just stick with the crime that he was indicted
for, and that's five or six years.

M. SCAPICCH O He, what Judge Hornby did
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Is, iIs he sentenced M. Fanfan based solely on the
jury's verdict. The jury only heard evi dence of
the conspiracy to distribute 500 grans of crack
cocai ne. Because the jury only heard evi dence,
and thus returned a verdict based solely on the
500 grans of crack cocaine, then M. Fanfan's
sentence, according to the Judge Hornby after this
Court decided Blakely, was [imted to the jury
verdi ct al one.

JUSTICE GNSBURG That's quite a w ndfall
for M. Fanfan, isn't it?

M. SCAPICCH O Well, in this particular
case | woul d
say no, because the Gover nment kneM/mhen this
Court decided Apprendi, and certainly knew by the
tinme this Court decided Ring, that if they wanted
to increase a defendant's sentence beyond the
statutory max, that they should plead it and prove
it inthe indictnent. And in this case, they
chose not to. And so, whether or not M. Fanfan
may have -- get sone benefit because of this
Court's decision in Blakely, certainly he does.
"' mnot denying that he doesn't. But only because
the Governnent didn't do what this Court told them
t hey should do in both Apprendi and R ng.
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CH EF JUSTICE REHNQUIST: Did the trial
judge give any indication of what sentence he
woul d have inposed if he were not constrained by
t he gui del i nes?

M. SCAPICCH QO He did not. He indicated
that, if the guidelines applied, that he believed
M. Fanfan fell between 188 and 235 nonths. There
was no discussion at all as to whether or not he
had di scretion to sentence anywhere outside the
gui delines during this proceedi ng.

And, with respect to question two in this
case, whether or not the guidelines are severable,
whi ch of course is the nore difficult question
before the Court, our proposal to sever out those
portions of the guidelines that require judicial
fact finding by a preponderance of the evidence
wi || acconplish the sentencing reformgoals. The
goal s of the sentencing reformwere uniformty,
proportionality, and certainty.

CH EF JUSTI CE REHNQUI ST: You woul dn't
sever out the ones that would permt a downward
departure, would you?

M5. SCAPI CCH G Wul d we sever the
portions of the statute that require ---

CH EF JUSTI CE REHNQUI ST: You woul d | eave
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i n place the provisions for dowward departures?

M. SCAPICCH O W would | eave in place
the majority of the sentencing guidelines.

CH EF JUSTI CE REHNQUI ST: Wl |, and -- but
coul d you answer ny question?

M. SCAPICCH O M. Chief Justice, would
| sever out --

CH EF JUSTI CE REHNQUI ST: Wbul d you | eave
I n place the provisions for downward departure?

M5. SCAPI CCH O Yes.

JUSTI CE STEVENS: How can you do that?
The statute that nakes the guidelines mandatory
applies to both upwards and downwar ds depart ures,
so | have always had troubl e know ng what
provi sion of the statute anybody severs. | can
under stand your saying that there's a bunch of
unconstitutional applications of the statute, and
you have to set aside the sentences in those
particul ar cases, but | sinply don't understand
severing a single provision that covers both
upward and downward departures. How do you sever
it?

M. SCAPICCH O Well, | think you sever it
by severing out the unconstitutional portions of

it. And you sever it by getting rid of anything
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that indicates that indicates it's a judicial fact
finding by a preponderance of the evidence.

JUSTI CE STEVENS: But that's the sane,
that's the sanme provision that all ows departures
of the sane -- by the sanme procedure.

M. SCAPICCH O Well, the departures in -

JUSTI CE STEVENS: It seens to ne you' re not
severing a piece of a statute, you're just
severing a bunch of applications of the statute
you think are invalid.

M5. SCAPI CCH O The applications of the
Statute that are invalid in this case are the ones
that require judicial fact finding by\a
pr eponder ance of the evidence.

JUSTI CE STEVENS: Correct. | understand.

M5. SCAPI CCH O Those under Bl akely need
to be severed. Wuat we're left wwth nowis a
statute that needs to, that needs to function in
terns of saving the guidelines.

CH EF JUSTI CE REHNQUI ST: But would it --
would it really save the guidelines in the way
that Congress intended them to strike basically
t he provision for enhancenents, and |l eaving in

pl ace the provisions for downward departures?
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M5. SCAPICCH O It's not going to operate
exactly the way Congress intended. Because
Congress never intended to pass a statute that was
unconstitutional. And so it has to undergo sone
change. And in this particular case, what we're
saying is, mnimze the anount of changes that the
statute has to undergo in order to preserve it.

JUSTICE O CONNOR Wl I, nmaybe we shoul d
just leave it to Congress to decide, because it
doesn't sound |i ke the schene Congress intended.

M5. SCAPICCH O Well, Congress intended a
mandatory system |It's clear that Congress
I ntended a nandatory system The Governnent --

JUSTICE O CONNCR And it intended fact
finding by a preponderance for both upward
adj ust nents and downwar d.

M. SCAPICCH O Not necessarily fact
finding by the judiciary. It's not one of the
|isted goals of the sentencing reformact. Those
|isted goals are uniformty, proportionality and
certainty, and those goals can still be net under

t he proposal that we're suggesting the Court

adopt. There will still be uniformty in
sentencing, there will still be proportionality
and there will still be certainty of sentence.
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CH EF JUSTI CE REHNQUI ST: Wl |, but will
there be proportionality if the sentences,
sentences can be downward, the jury verdict could
be adjusted downward, but not upward?

M5. SCAPICCH QO If it turns out, M.
Chi ef Justice, that there is sone, sone difference
in the severity of a sentence that a defendant
receives, certainly Congress could, could cone in
and nake the appropriate changes if that's the
result of the proposal that we're suggesting, but
the proportionality wouldn't change. You know,
the degree of crinmes is still going to line up in
t he exact sane manner.

CH EF JUSTI CE REHNQUI ST 3ut you can say
the sanme thing if we sinply said that the whol e
guidelines fall, and they're sinply there for
judges to apply if they wsh. You can say, "Well,

I f Congress doesn't |ike that they can cone in and
put a new system" That's true any tine Congress
act s.

M. SCAPICCHI O But -- absolutely, M.
Chief Justice, it is true any tine Congress acts,
but in this particular case, the Governnent has
t he burden of proving the inseverability of the

statute. W're attenpting to show that the
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statute is severable to save the guidelines in
this case, and we're attenpting to show that by
suggesting to the Court that you don't have to
throw out twenty years of sentencing reform That
the guidelines should still be mandatory; we're
suggesting that the nmandatory portions of the
gui delines renmain, the bul k of the guidelines
remain, and we're changing the fact finder.

JUSTI CE SCALIA: Wiy do you -- why do you
have to call it severability? Suppose we just
said it's clear that whenever these facts have not
been found by a jury, the guidelines cannot be
applied? That the guidelines are
unconstitutional, as applied, when there's been no
jury finding, and leave it. W're not severing
any particul ar | anguage, we're just saying that
that portion, that proceeding in that fashion
produces and unconstitutional sentence. And then
| et the Governnent work out how it wants to find
its way around that problem

M5. SCAPICCHI O That's certainly an
option that the Court coul d consider.

JUSTI CE SCALIA: I'mjust not sure, | share
Justice Stevens' perplexity as to whether that's

really properly described as severing part of the
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statute.

JUSTICE STEVENS: And may | add this
t hought, that it seens to ne, | don't know whet her
this is true; M. Oenent and | had a di al ogue
that was inconclusive; | had been under the
| npr essi on, perhaps erroneous, that in fact the
nunber of unconstitutional departures if one
foll ows Apprendi as being the constitutional rule,
Is actually a snmall percentage of the total, and
If it should followthat only three, four, five,
si x percent of the sentences that have heretofore
been i nposed or will be inposed in the future
woul d be unconstitutional, that's a pretty weak
reason for saying the whole statute is
unconstitutional on its face, or even in one
provision of the statute. It seens to nme you j ust
say, "Ch, okay, you can't inpose those sentences
In those three percent of the cases." | don't
know why that's a departure fromour prior
practi ce.

M. SCAPICCH O |, Wll, | think because
what's left is, is that the systemw || then be
open to sone nani pul ati on, under that scenario.

I f the Governnent can control who it is that wll

be sentenced under the guidelines and who will not
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be sentenced under the guidelines, then the system
Is, is ripe for manipul ation.

JUSTI CE STEVENS: No, ny suggestion is
everybody can be sentenced under the Cuidelines;
the only difference is that in three or four
percent of the cases you may have to bring a jury
in to get an enhanced sentence.

M5. SCAPICCH O In, under that scenario,
I f any fact that needed to increase a defendant's
sentence was pled and proved to a jury, that would
suf fice.

JUSTI CE SCALI A:  You woul dn't care whet her

you call this severing, severability or not, would

you? \
M5. SCAPICCH O Absolutely not.
JUSTI CE SCALIA: | didn't think you woul d.
M5. SCAPICCH O It produces the sane
results, whether it's, you call it severance or

the way that the statute works.

JUSTI CE SCALIA: And | assune, don't you,
that any solution we cone up tois likely to be an
I nteri msolution anyway?

M5. SCAPICCH O It's very likely to be
interimsolution and the legislature will tell us

what they really want us to do and we'll all nake
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t he appropri ate adj ustnents.

JUSTICE BREYER But the idea is that this
wor ks because nost cases are plea bargai ned.

M5. SCAPICCH O Mbst cases are plea
bar gai ned.

JUSTI CE BREYER So what you'll do if
you're right, is all you would say is any tine
that the prosecutor wants to say that you
commtted the bank robbery or you coomtted the
drug offense wth nore than a m ni nal anount of
noney or nore than a mnimal anmount of drug, or
there were guns, they get into a bargain, and they
end up with a sentence once they bargain -- if
that's the sentence, because they're not even
going to contest it before the judge, both sides
will cone in and agree. But in those few cases
where they do contest it, you would have to have
the jury find the facts.

M5. SCAPI CCHI O  Yes.

JUSTI CE BREYER Now, the only reason that
| find it disturbing is to think that Congress
coul d have wanted such a systemis given other
devel opnents in Congress, nmandatory m ni muns and
all kinds of things, that seens to ne to be a

systemthat would really, mght nmake non-
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uniformty in reality, worse than it was before
1986. See, | nean, ny goodness, every
prosecutor's going to be doi ng sonethi ng
different, every defense attorney; everything wll
depend upon the bargains. The judges when they
come in wll think different things. | nean --

MS. SCAPICCH Q The --

JUSTI CE BREYER  Shoul d we uphol d
sonething like that in the face of a Congress that
wanted uniformty?

M5. SCAPICCHI O Yes, and I'lIl tell you
why. Because that's exactly the way that the
gui delines operate now. The only thing that's
changing is the identity of the fact finder. That
t he Governnent can cone in now and charge what ever
It wants, because it's free to charge whatever it
wants, and that, the Governnent in this case, or
I n any case, could then bargain with defense
counsel and the defendant as to which facts they
may want to plead to, as to which portions of the
I ndi ctnent they may want to plead to, happens
every day. And, and, and so, if that's the case,
changing the identity of the fact finder isn't
goi ng to change that process at all.

JUSTICE BREYER D d you find out anything
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In your research on this where anybody in the --
this di scussion of the guidelines began, | think,
inthe early 70's, it's been around for 30 years.
The gui del i nes have been law for 17 years, and
until recently with Apprendi, is there a history
of anything being witten about the guidelines
bei ng unconstitutional for this S xth Arendnent
reason? Did any group of judges, or defense
attorneys, or academcs or anybody wite anything
that we could ook at until quite recently in
whi ch they thought this was a possibility?

M5. SCAPICCH O Before quite -- before
this Court's decision in Apprendi?

JUSTI CE BREYER Yeah, before we began with
Apprendi ? .

M5. SCAPICCH O | don't believe so.

JUSTI CE BREYER Not hi ng.

M5. SCAPICCHI O |I'mnot aware of any.

JUSTI CE STEVENS: Have you read Justice
Thomas's opinion in Apprendi? He's got a |ot of
prior lawin there that nmaybe woul d be of
I nterest to you.

M5. SCAPICCHO And with respect to M.
Fanfan in this case, Your Honors, we're asking

that this Court give intelligible content to the
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jury's verdict by finding the district court's
I nposition of a 78-nonth sentence based solely on
the facts found by the jury beyond a reasonabl e
doubt .

JUSTI CE STEVENS: My | ask just one, one
| ast question? Do you agree that within the
gui del i nes ranges, which sonetinmes are fairly
| arge, that a judge does have the discretion to
| npose any sentences he wants to based on the
conduct of the defendant, whether or not it's
proved to the jury?

M. SCAPICCH O Wthin the guideline
range? Yeah.

JUSTI CE STEVENS: You get to t he range by
the jury finding, the judge still retains

substantial discretion within the, within the

range.

M5. SCAPI CCHIQ  Substantial discretion
within the range, yes. |If there are no further
guesti ons.

CH EF JUSTI CE REHNQUI ST:  Thank you Ms.
Scapi cchio. M. denent, you have four m nutes
remai ni ng.
REBUTTAL ARGUVENT OF PAUL D. CLEMENT
ON BEHALF OF PETI TI ONER
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MR CLEMENT: Thank you, M. Chief
Justi ce.

This Court in Mstretta expressed its
under st andi ng that the comm ssi on was
constitutional because it would pursue traditional
judicial tasks related to sentencing, and it would
not get involved in quintessentially |egislative
acts of setting nmaxi num penalties, or defining the
elements of the crine. Now, we of course, think
that's quite relevant for the Sixth Arendnent
I ssue that's raised in question one; but even if
you di sagree with us on that, even if you think
the non-|legislative origins of the guidelines
don't matter for purposes of question one, surely
they do matter for purposes of the severability
anal ysi s under question two. Because if one takes
t hose el enents, those enhancenent factors in the
guidelines, and treats themlike true el enents of
crimes that nust go to the jury, then you are
giving this non-|egislative body's work product
the effect of Federal crimnal statutes, and
that's sonmething that not only Mstretta suggests
is problematic, but United States v. Hudson in
1812 suggests is problematic. And the effect is

really breathtaking; it is an understatenent to
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say that the effect of that judicial renedial
deci sion would be to create thousands of new
Federal crines.

Now, |let ne talk just for a second about
t he | anguage of severability. There's been sone
guesti ons about whether what we're really tal king
about is severability. First of all you re going
to have sone cases where there's going to be no
enhancing factor at all. And in those cases you
don't need to tal k about severability. |If there's
no Si xth Arendnent issue raised in a case, there's
no reason to strike anything down and that would
be a sinple matter of traditional principles of
third party standing and facial challenges. The
fact that you mght have a constitutional problem
in this case, doesn't nean that you invalidate the
gui delines in those other cases, where they apply
wi t hout probl em

The real question becones, what do you do
in a case where there is a Sixth Arendnent
probl em assum ng Bl akely applies to the
guidelines? At that point, I think severability
is the right way to talk about it. One way of
dealing with the case at the point you recognize

there's a Sixth Arendnent problemin this case is
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to say, "Well, there's nothing we can do about it,
we can't sentence this individual to any nore than
t he upper bound of the sentencing range." The
second thing you can do is you can say, "Well,
okay, there's a constitutional problem but the
result is that we sever 3553(b), we don't nake the
gui del i nes nmandatory, and we allow the judge to

| npose a discretionary sentence within the range
of the statute." That is what we think is the
appropri ate sol ution.

As a couple of you have nentioned, what we
may be tal king about here is an interimsolution
anyway as Congress may well get involved. That's
why in considering what reginme of renediability or
severability best serves the interests of Congress
in uniformty and proportionality, it pays to pay
particular attention to the cases that are in the
pi peline now And on those cases, there's no
guestion whi ch proposal better serves the interest
of uniformty and proportionality. Respondents
have to admt that they are seeking a huge
sentenci ng wi ndfall here.

One other point that bears nention is this
| dea of, the suggestion that because the

guidelines will not be binding in every case, the
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Gover nment sonehow controls the decision as to
whether or not it's a guidelines case or not.
That is not the case. That decision under the
systemw || rest with the judge. |If there is an
enhancenent sought, but it's not found in the
basis of the judge, then there's no Sixth
Arendnent problemin that case, and the case can
go forward.

The irony, of course, is that the
consequence of applying Bl akely to the guidelines
Is to create nore power with the prosecutor
because as Justice Breyer pointed out, under the
current systemof the guidelines, the prosecutor
cannot control through the indictnent exactly what
sentencing factors the judge will consider. The
Burns case, for exanple, that this Court had
I nvol ved a case in where the judge sua sponte took
notice of sentencing factors that neither the
prosecutor nor the defendant very much wanted in
front of the court. That will no |onger be
possi bl e under a system where everything has to be
in the indictnent, so the result is to strengthen

t he hand of the Covernnent.

The last thing is this idea of bifurcation

IS not a panacea. | know Justice Scalia, you've
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thrown that out in a nunber of instances, but the
traditional rule in cases with real elenents of
real Federal crines is that you don't get to
bi furcate out one el enent that the defendant
doesn't want to put before the jury. That's the,
that's the binding law in cases |ike Collanore out
of the First Grcuit and Barker out of the N nth
CGrcuit. So, | think it's wong to suggest that,
that bifurcation is going to solve all these
problens. Thank you, M. Chief Justice.

CH EF JUSTI CE REHNQUI ST: Thank you, M.
C enment, the case is submtted.

(Whereupon at 2:46 p.m, the case in the

above-entitled matter was submtted.)
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