10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IN THE SUPREME COURT OF THE UNI TED STATES

e
KENTUCKY ASSCCI ATI ON OF

HEALTH PLANS, INC., ET AL.,

Petitioners
V. : No. 00-1471

JANIE AA. M LLER, COW SSI ONER

KENTUCKY DEPARTMENT OF

I NSURANCE
e

Washi ngt on, D.C.
Tuesday, January 14, 2003
The above-entitled matter cane on for ora
argunment before the Suprenme Court of the United States at
11: 07 a. m
APPEARANCES:
ROBERT N. ECCLES, ESQ, Washington, D.C.; on behalf of the
Petitioners.
ELI ZABETH A. JOHNSON, ESQ , Frankfort, Kentucky; on behal f
of the Respondent.
JAMES A. FELDVMAN, ESQ, Assistant to the Solicitor
General, Departnment of Justice, Washington,
D.C.; on behalf of the United States, as am cus

curiae, supporting the Respondent.

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CONTENTS

ORAL ARGUMENT OF PAGE
ROBERT N. ECCLES, ESQ

On behal f of the Petitioners 3
ORAL ARGUMENT OF
ELI ZABETH A. JOHNSON, ESQ

On behal f of the Respondent 26
ORAL ARGUMENT OF
JAMES A, FELDVAN, ESQ

On behal f of the United States, as am cus curi ae,
supporting the Respondent 39
REBUTTAL ARGUMENT OF
ROBERT N. ECCLES, ESQ

On behalf of the Petitioners 49

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDI NGS
(11: 07 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
next in Number 00-1471, The Kentucky Association of Health
Pl ans versus Janie A. Mller

ORAL ARGUMENT OF ROBERT N. ECCLES
ON BEHALF OF THE PETI TI ONERS

MR, ECCLES: M. Chief Justice, and may it
pl ease the Court:

When Congress enacted ERISA, it created a
Federal regulatory structure for enployers and unions to
sponsor plans that provide health care benefits for
enpl oyees and their famlies. The vast majority of ERI SA
pl ans t hroughout the country have chosen to provide these
benefits through HMJ s or other nanaged care entities that
use limted provider networks in order to deliver quality
health care at a reasonabl e cost.

The Kentucky | aws before the Court today
preclude that use of limted provider networks and require
an HMO, and by using that term | nean to enconpass a
vari ety of managed care arrangenents, require those
arrangenents to allow into the network any provider
willing to accept the network terns. Because ERI SA saves
frompreenption State | aws which regul ate i nsurance, the

question here is whether these any willing provider, or
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AWP | aws, regul ate insurance.

QUESTION: Now, | take it these | aws have becone
fairly common --

MR. ECCLES: That's correct, Your Honor.

QUESTION: -- around the country, so Kentucky's
not al one in having such a | aw.

MR. ECCLES: Kentucky has a relatively broad
| aw, Your Honor. Many of the |laws are pharmacy sol ely,
but they -- Kentucky is not alone, that's correct.

QUESTI ON:.  Yes.

QUESTION: Can -- can Kentucky exclude certain
specialties, like they say, we will not have
chiropractors? 1In -- in Kentucky, can the plans do that?

MR, ECCLES:. No.

QUESTION: I n other words, they have to be open
to various subspecialties?

MR. ECCLES: There are -- there are different
| aws about that. The Kentucky law by itself, in the
definition of provider, includes a variety of specialties,
i ncl uding chiropractor, and there's a separate
chiropractor any willing provider |aw al so, but the
guestion here is whether that |aw regul ates insurance, and
last term in Rush Prudential versus Mran, the Court said
that a | aw regul ates insurance when insurers are regul ated

with respect to insurance practices.
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AWP | aws do not regul ate insurance practices.
They do not affect the risk of financial loss that's
transferred by the HMO policy, they do not change the
terns of the policy at all, and they do not change the
bargai n between the insurer and the insured.

QUESTION: But they -- they do have something to
say about who's going to be available as a doctor on the
pl an.

MR. ECCLES: They -- they change the network,
that's correct, Your Honor. They -- through a -- they
potentially change the network. The law itself creates no
change. |If the provider elects to join the network, and
iswlling to accept the terns --

QUESTION: But isn't that a change in the
policy? Doesn't it give the patient a'right he otherw se
woul d not have?

MR. ECCLES: No, Your Honor. It -- it gives the
patient no right he would otherw se not have. |If you | ook
at the exenplar policy that's in Exhibit Cto the joint
appendi x, you will see nothing that's changed in the
policy terns.

QUESTION:. Well, there's nothing in the policy
termthat is changed in -- in the literal sense of a
change in | anguage, but it seens to nme that it does nean

that under a policy subject to a |law |i ke Kentucky's, the
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person who joins the HMO in effect the person who obtains
the insurance, has a far greater choice, in -- in effect,
in-- in the expenditure of benefits under that policy
than he otherwi se has. He's getting sonething under a
policy subject to the Connecticut |law -- the Kentucky |aw,
that he does not get under a policy without that |aw, and
that is a breadth of choice about who is going to treat
hi m

MR. ECCLES: Not necessarily, Your Honor. The
choi ce, you know, exists if the provider elects to join
the network, and it's entirely --

QUESTION: Well -- well, sure, but | nean, the
poi nt of the statute and the point of the case is that
providers do elect, and to the extent that they elect,
the -- the person subject to the policy has a choice that
is a-- a breadth of options that otherw se are not going
to be avail able.

MR. ECCLES: Potentially. In a --

QUESTION:  Even -- not potentially. 1 nean,
even -- even if nobody elected -- even if nobody el ected
to join, what has happened by reason of this law, is it
not the case that the termof the policy is changed, that
originally the policy said, we will pay for your treatnent
by a limted nunmber of individuals whom-- whomwe -- whom

we approve, and that policy is now changed to, by reason
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of this law, we will pay for your treatnment by any
i ndi viduals who want to join our plan. 1Isn't -- isn't
that a different policy?

MR. ECCLES: Not -- the policy does not change
in that way, Justice Scalia. Wat -- what the policy
says --

QUESTION. It's not rewitten, but doesn't the
| aw have that effect, to -- to effectively change the term
of the policy?

MR ECCLES: No -- no, it does not, and the
reason is, what the policy provides is, we will pay for
care from participating physicians, from network
providers, and that is still the policy. The -- before,
with or without the AWP | aw.

QUESTION:  Well, to use your term physicians,
before the law, is defined as those physicians whom we are
willing to accept as part of the plan, and after the |aw,
the definition of participating physician is any physician
who wants to join the plan.

MR ECCLES: It -- it has taken away the HMJ s
ability to select, that's correct --

QUESTION:  It's --

MR. ECCLES: -- but the definition of who -- it
is still limted to participating physicians who neet its

own - -
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QUESTION:  In -- in your opening remarks, you
said it doesn't change the bargain. It seens to nme the
thrust of Justice Scalia and Justice Souter's questions
is, it does exactly that.

MR. ECCLES: But the -- before or after the AW
| aw, the participant has no right to choose any particul ar
provider. The participant has the right to use the
net wor k physicians under the terns in the policy.

QUESTI ON:.  Yes.

MR ECCLES: After the AWP law, if a provider
joins the network, the participant still has exactly the
sane right. The network has a different conposition

QUESTION: But -- but that -- that really does
not seemto nake sense to ne. The purchaser has the sane
right, in theory, certainly to go to any physician in the
networ k, but the HMO has been required to expand the
net wor k.

MR. ECCLES: Under that hypothetical, that's
correct, Your Honor, you know, if that's --

QUESTI ON:  What's hypot hetical about it?

MR. ECCLES: Well, we don't know the effect of
the I aw on the networks --

QUESTION. Wwell, for instance, here, if it's
chiropractic services, and let's assunme the HMO di d not

previously include chiropractic physicians as providers,
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after this law, if a chiropractic physician in good
standing were willing to conme in under the HMO, then the
HMO woul d have to take that physician, and then the -- the
pati ent would have a possibility, at |east, of having paid
services seeing a chiropractor that fornmerly woul d not
have been avail abl e.

MR ECCLES: That -- that woul d be a
significantly different |law, Justice O Connor, and for
this reason. |In that case, which is generally referred to
as a mandatory provider law, it's very nuch |ike the
mandat ory benefit laws that this Court has held to be
saved. That changes the legal rights to get -- of the
insured to get that type of care, and it changes the risk
under the policy.

QUESTION:  No, well, why -- why is what | said
different from what happens here?

MR. ECCLES: Because the ternms of the -- the
networ k woul d al ready provide for chiropractors. The only
gquestion is how many would conme in. This |aw woul d not
regulate that. That's regul ated through other aspects of

Kent ucky | aw.

QUESTION. Well, it -- it's -- maybe |'munder a
m sapprehension as to how the bill -- | -- 1 thought that
the -- one of the exanples given in the brief was, a woman

is being treated during the termof her pregnancy, she
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changes her enpl oyer, she wants the sane doctor to --

to treat her, and she is the one that can initiate the
request to the HMO please allow this doctor to treat ne,
and the doctor then says yes, I'mwlling to be bound by
the terns of the HMD, and -- and she has that doctor.
That seens to me to significantly increase the bargain

t hat she nade.

MR, ECCLES: But the -- the bargain in that
circunstance, if it -- if it works out that way, she --
she is able to stay with the doctor, but under -- only if
the doctor can get into the network, and is willing to
neet the ternms of the network. |It's entirely up to the
doctor to cone in.

QUESTI ON:  Yes, but before the law, the network
coul d have refused himcategorically, even though he were
willing to neet the terns.

MR. ECCLES: That -- that's correct, Your Honor.

QUESTION. | -- is --
QUESTION. | hear you, | just don't see that --
that you -- you nmake nuch headway in saying that isn't a

change.

MR. ECCLES: Because the -- the change is the
| egal right of the insured, which was never to any
particul ar provider, and that's still true after the --

the | aw.

10
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QUESTION: | don't -- you -- you're really
asserting that -- that two insurance policies are exactly
the sanme, their terns haven't changed, or their terns
aren't different, where one says you can get your
autonobil e fixed, we will pay to get your autonobile fixed
by these conpani es, blah, blah, blah, blah, blah, and the
ot her one says, we will pay to get your autonobile fixed
by any conpany that is willing to do the job up to our
standards, and -- and you think those two insurance
policies are saying exactly the sane thing, that there's

only a hypothetical difference between the two.

MR ECCLES: | -- 1 think the difference between
that hypothetical and -- and mine is, the -- the standard
with or without the lawis still, if the provider comes

into the network, and you have the right to the network
provider, and that's all

QUESTION: The thing I don't understand is, if
your view is correct, why are you objecting to the | aw?

MR. ECCLES: W believe that the | aw
interferes --

QUESTI ON:  Doesn't have any inpact on your
busi ness.

MR. ECCLES: Yes, it couldn't, Your Honor, it
precludes the plans fromlimted networks, and what that

does, and this is the point nmade by the FTC staff, which

11
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has been witing States objecting to these laws, is it
creates an uncertainty in the network, because the bargain
that's been made, the noni nsurance bargai n between the HMO
and the providers is, it's altered, although the policy is
not, and -- and suddenly, the providers who are in the
network already, they -- they signed up for a different
deal, which was a limted network. They may not want the
deal they've got, because they'll have |ess patient vol une
than they thought they were getting.

It also adds significantly just administrative
costs to deal with nore providers, and it's also nore
difficult to nonitor quality with a larger network, so it
does have -- it's the uncertainty of what the law s effect
wll be that --

QUESTION:  But you're conplaining about the --
the increase in the nunber of providers, and it's that
increase that is what m ght be desirable fromthe
patient's standpoint.

MR ECCLES: Well, we're really conplaining
about the uncertainty that's created, that the networks
can no | onger be selective, which has quality and cost
i mplications, including fee inplications.

QUESTION: The -- the any willing provider
statutes have been around now for sonetine. | understand

the case that you're making in its nost dramatic is, this

12
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spells the end of HMO s, because the whol e thing works
only if they have few doctors and lots of patients, so the
doctors have a guaranteed patient flow Has that happened
in States with any willing provider laws, that there are
so many doctors who are coming in that the doctors who
were in in the beginning now say, the rates have to go
way, way up, because we don't have any guaranteed patient
fl ow any nore?

MR ECCLES: | -- 1 can't tell you about the
nunber of doctors, Justice G nsburg. The studies that are
in-- cited in, particularly in the am cus briefs, suggest
that there's been about a 15 percent increase in cost
arising out of --

QUESTION: If that's so, | nmean, since -- |I'm
not sure of the relevance of this, but | nmean, if it
turned out that this law or others like it drove up costs
for no advantages, couldn't the Federal CGovernment stop
them by -- under Medicare and Medicaid, wouldn't they have
enough power, or would they, to sinply wite regul ations
such that they won't reinburse States for -- if these
ci rcunstances were quite bad?

MR ECCLES: | -- I'"'mnot sure they could do it
in-- in that avenue, through Medicare or Medicaid. The
Federal Governnent could obviously do it directly with its

own | aw on the books, which would --

13
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QUESTION: That would require an act of
Congr ess.

MR ECCLES: Yes, that's correct.

QUESTION: | want to -- you think they don't
have the authority?

MR. ECCLES: | -- | don't think it would do
the --

QUESTI ON:  But anyway, as far as the harmis
concerned, a) we don't know that there's any harm

MR, ECCLES: Right.

QUESTION: b) We don't know that the Government
could deal with it in sone other way, and so it's pretty
much irrelevant to our decision, is that right?

MR. ECCLES: Right. Right. Wat is relevant is
whet her, as the Court said in Mran last term these are
i nsurance practices, and the Court's --

QUESTION:  Then we're back at Justice Scalia's
quest i on.

MR. ECCLES: The --

QUESTION: |Is the whole distinction that here
the direct beneficiary is the provider? That is, the
effect of the any willing provider |aw has opened the door
to the provider, whereas in Rush and in Ward, it was the
insured hinmself or herself?

MR. ECCLES: That -- that's certainly a ngjor

14
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part of our distinction, Justice G nsberg.

QUESTION: Is -- is there anything nore than
that that -- here, the patient is the indirect beneficiary
of opening the door to the provider. |In those two cases,
it was the insured. There -- there was no third party
involved. 1t was just the insurer and the insured.

MR. ECCLES: The -- the patient, | would say, is
a potential beneficiary, but w thout rehashing that, those
two cases, a legal right was created for the insured. In
Ward, the Court said that was a mandatory contract term
that had been added by using the notice-prejudice rule,
and Rush added the option of seeking external review and
those -- and described it as a | egal right enforceable
agai nst the HMO. Here, there is no such legal right, and
we believe that in order to be an insurance practice under
this Court's precedents, the practice nmust either affect
the spreading of risk, which any willing provider |aws do
not do --

QUESTI ON:  But that was not true, that was not
true in either --

MR, ECCLES: That's right.

QUESTION: -- Ward or --

MR. ECCLES: O, as in Ward and Rush Prudenti al,
nmust affect the legal rights of the insured. The -- the

Court has used a fornulation of that phrase in -- in many

15
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of its Savings C ause decisions, including those two.

W -- we also think the Court has approached
this through a conmon sense inquiry. That's how it begins
the Savings O ause inquiry, and on a conmopn sense basi s,
nobody contends that the provider contracts thenselves are
i nsurance contracts, and nobody contends that the
providers are part of the business of insurance.

I nstead --

QUESTI ON:  Yes, but nobody -- nobody can
seriously deny, on the common sense criterion, that a
person who gets HMO coverage -- whether it's subject to a
law |i ke Kentucky's, is getting a far greater choice,
potentially and, | presune, actually, since you' re here,
than a person who signs up for an HMO wi thout the choice
guar ant eed.

MR, ECCLES: But --

QUESTI ON: In a conmpn sense way, soneone is
getting a different kind of coverage, i.e., a breadth of
choi ce under the nedical coverage, that otherw se woul dn't
be avail abl e.

MR ECCLES: | -- 1 think the conmon sense
approach can be viewed by |ooking at this Court's decision
in Royal Drug, and particularly if you | ook at the factua
parallels with this case.

If the Kentucky statute, the general any wlling

16
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provi der statute can be disaggregated into a bunch of
separate statutes, each about a different provider, that
the term provider, includes podiatrists, physicians,
optonetrists, and pharnacists, so we have here effectively
one part of the statute is an any willing pharnmacy
statute, that's functionally indistinguishable fromthe
statute that was before the case in Royal Drug.

QUESTION: Well, considered by itself, if -- if

you sinply narrow to the provider subcategory of

pharmaci sts, | -- | assune you're right, but if you | ook
at the -- at the broad category that is covered by this
statute, there is one, | think, significant difference
between this and the -- and the limted to pharnmacy
coverage in Royal Drug. | think the difference is this.
Phar macy coverage basically is -- is coverage for -- for

benefits that are fungi ble regardl ess of where you get
t hem

The super-aspirin, the industrial strength
Motrin is going to be the sane no matter what drug store
you get it from Medical coverage, however, is not. It
is really inportant to patients to -- to choose a doctor
because of the personal relationship, and therefore,
don't see the -- the precedential force of Royal Drug
in-- in a physician coverage; a -- a physician option

ki nd of case like this.

17
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MR. ECCLES: But under the Kentucky |aw, the
patient has no right to choose the fam |y doctor.

QUESTION. Well, the -- the patient, in fact,
is -- is given in practical terns a breadth of option
It's true the patient can't force a doctor to sign up with
the HMO or force the HMO to take on a particul ar doctor,
but in practical terns, there are going to be nore doctors
avai | abl e under a Kentucky kind of reginme, and in that
sense, the patient is given a breadth of options that
ot herwi se woul dn't be available. That seens to ne to be
i mportant when one is selecting physician coverage in a
way that is not inportant when one is selecting drug store
cover age.

MR, ECCLES: | -- | understand the point,
Justice Souter, although the -- the option and the -- the
preference don't match up perfectly. Even if there is a
broader range of options, they don't necessarily include a
doctor with whomthe patient has a prior rel ationship.

QUESTI ON:  Absolutely -- absolutely right.

MR, ECCLES: But returning to the pharnacy, it's
true that the aspirin is all the sane wherever you go, but
the -- the agreenents at issue in Royal Drug, besides
giving the benefits of pure convenience, the ability to
get the drug at the corner drug store, which is not

not hi ng, al so gave a very inportant financial advantage if

18

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you -- if your pharmacy were participating, and --

QUESTI ON:  Yes, but another difference is,
there -- there is an any willing provider |aw here.
There's no any willing provider law in Royal Drug. There
was a private arrangenent anong the --

MR. ECCLES: That's correct, Your Honor.

QUESTION: -- with the -- the Blue Cross.

MR. ECCLES: That's correct, Your Honor, but the
effect that the agreenents that were being regulated in
Blue -- with Blue Shield and Royal Drug, the Court held
were not part of insurance.

QUESTION:  Ri ght.

MR. ECCLES: And we have functionally the sane
type of agreenents here, an agreenent between the HMO and
the pharmacy or other provider, and they al so shoul d not
be part of insurance. They're -- they're outside the
i nsurance rel ationship, and -- but it was inportant --
| want to make this point, inportant potentially to the
patients, the insureds in Royal Drug, that -- that their
phar macy becanme a -- a participating pharmacy. It was not
i nconsequenti al .

QUESTION:  You nean just as a matter of
conveni ence?

MR. ECCLES: Besides convenience, M. Chief

Justice. The exanple in the Court's opinion was taken

19

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

fromthe brief of the United States as am cus. They
posited a 10-dollar drug at retail, and if you got it at a
participating pharmacy it cost $2, if you got it at a
nonpartici pati ng pharmacy it cost 100 percent nore, or $4.

Presumabl y those nunbers are indexed since 1979
now, and -- and greater, but it was of great interest to
the insured whet her the pharmacy was participating or not.
It made a | arge cost difference, and yet the Court said it
is not insurance in part because it was not affecting, was
not integral to, was not changing the legal rights of the
i nsured-insurer relationship.

QUESTION: It's an antitrust case, then.

MR. ECCLES: That's correct, Justice Breyer.

QUESTION: | would think maybe that nakes a
di ff erence.

MR. ECCLES: That's argued in the briefs that
it -- that it nakes a difference, and we understand it's
an antitrust case. W -- we still think besides the
direct, factual parallel with the fact that Kentucky has
an any willing pharnmacy statute, that Royal Drug is stil
the correct analysis for -- it gives the correct analysis
as to the McCarran-Ferguson factors really for two
reasons. One is, that's what this Court has applied
consistently in its Savings C ause case -- cases.

It -- it -- this Court said in the first Savings

20
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Cl ause case, Metropolitan Life versus Massachusetts, that
the Royal Drug analysis was directly relevant to the ERI SA
Savings Clause, so it has the virtue of famliarity and
precedent, and the -- the standards, the MCarran factors
make sense here. They're objective factors that give sone

content to the subjective test, the conmon sense test.

But the -- the second piece of -- of the nmany
attacks that have been made on the -- the rel evance of
Royal Drugs in the brief is, it -- it's argued in the

brief that this Court in Fabe took a broader view, | ooked
to a different clause of McCarran-Ferguson and said it's
broader, that insurance regulation can be alittle
broader, and it's geared to protect the performance of the
contract, and we don't shy away fromthat. The any

wi |l ling provider |aws have nothing to do with the
performance of the HMO policy here. They just do not add
to that policy at all.

It's argued in the briefs through hypotheti cal
exanpl es that they are effectively Kentucky's regul ation
of HMO s, the adequacy of the networks and so on, and we
are accused of wanting to undo all regulation of HMVO s.
That's not our position here. The line we would draw
woul d preserve nost of the State's regul ati on of HMJ s,
but these laws are not |aws that are substantive

regul ati on of insurance, the AW |aws. They are not
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adequacy laws. They are not continuity of care |aws.
Kentucky has laws like that on its books.

QUESTI ON: How woul d you characterize thenf

MR. ECCLES: | would characterize themas a | aw
that gives a right to a provider and makes it difficult
for HMO s and ERI SA pl ans, but gives nothing of
enforceable right to the insurers.

QUESTION: Well, you -- you don't like the

| abel , insurance. Wuld you call it a health care | aw?
You said it's not an -- an insurance |law --
MR, ECCLES: It -- it mght be considered a

health care law, Justice G nsburg, that's correct, and in
that case, it would not conme within the Savings O ause,
but it's a law that regul ates the contracts between the
providers and the HMO s.

Now, just to go back slightly over what | just
said, we are not here challenging the basic concept of
State regulation of HMOs. Were we think the Court has
drawn the line, and where we would urge that it continue
to drawthe line, is to say that a | aw regul ates i nsurance
if it affects risk-spreading, which this does not.

The risk here is the risk of financial |loss from
needi ng nedical care. ERISA actually has a hel pful
definition that nmakes that clear. The definition of an

enpl oyee wel fare benefit plan, which is the kind of plan
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we're dealing with here, is a plan that provides benefits
for medical, surgical, or hospital care, or benefits in
the event of sickness. That's the risk.

QUESTION: | -- | recognize that we have the

ri sk-spreadi ng and the factors, and then we have the

conmon sense test -- we can all have tests floating around
here. It -- it seens to nme that this just does regul ate
i nsur ance.

MR. ECCLES: But it regulates only the
noni nsurance rel ati onshi ps, Justice Kennedy. It -- it's
exactly what the Court held was not insurance in Roya
Drug. They're external to the insurance relationship, and
they don't change the insurance relationship at all

QUESTI ON:  How do you -- what about Metropolitan

Life? What about -- you have a -- you have a contract the
State says -- | would have thought the harder thing, which
| don't think any nore, is, is -- is an HMO an insurer.

We went over that in that other case, Rush, and it's quite
clear that 40 States regulate themas insurers, so we know
they're insurers.

Now, if any State tells an insurer,
M. Insurance Conpany, when you wite that contract, you
have to put in it nmental health benefits, isn't that --
that's part of the business of insurance, or not?

MR. ECCLES: That's absolutely regulation of the
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busi ness of insurance, and that's --

QUESTION: Al right. Now, here what they're
saying is, you have to put in, use any physician benefits.
| nean, it's the same question.

MR. ECCLES: Well, what --

QUESTION: How do we -- how do you get out of
t hat ?

MR. ECCLES: Sure. The distinction is, our test
is, effect the transfer of the risk, and in that case,
there is suddenly a new covered risk, the risk of needing
nmental health care is covered by the policy and, if that's
not at issue, and the Court has had recent decisions where
it has not analyzed risk-spreading, found it unnecessary,
it's always | ooked at the second McCarran factor. It's
al ways consi dered, you know, whether the legal rights of
the insured are being regul ated here, are being protected
by the State regulation in the insurer-insured
rel ationship, and in that nmandated benefit case, they're
clearly getting a new | egal right which they do not have
under any w lling provider.

QUESTI ON:  But you would not consider the -- the
benefit of having the selection anong physicians as a
benefit?

MR, ECCLES: That's -- in a colloquial sense, of

course, if all these things fall into play.

24

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION: So you say it's purely financial. As
|l ong as you pay the bills, that's the only thing the
i nsurance was intended to cover.

MR ECCLES: If all these eventualities fal
into place and you do have a broader choice, that's
obviously, in a colloquial sense, of sonme benefit, but
it's not what benefit means under, and insurance neans
under the Court's Savings Cl ause process.

QUESTION:  Well, of course, the -- the criteria,
the way we refer to that criterion under the MCarran-
Walter triois -- is not in terns strictly of |egal right,
though that will satisfy it. W ask whether it's integra
to the policy relationship, and | suppose sonething can be
integral -- integral to the policy relationship even
though it is not expressed literally in terns of policy
| anguage whi ch grounds a conventional right.

MR. ECCLES: That -- that's correct, Justice
Souter, it is phrased in ternms of, integral to the
rel ati onship. However, when the Court has described that
factor in Pilot Life, in UNUM versus Ward, and Rush
Prudential, it's used terns, Rush Prudential, a |egal
right to the insured enforceabl e agai nst the HVO

QUESTION: No -- no question that that certainly
is a-- an exanple of sonething that is integral.

MR. ECCLES: Right.
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QUESTION:  But | would suppose that the

difference in -- in the kind of policy choices that we' ve
been tal ki ng about would be regarded as a -- by a
potential HMO subscriber as -- as integral to what he is

pur chasi ng when he signs up with -- with one HVO rat her
t han anot her.

MR. ECCLES: Qur point -- in Pilot Life, the
Court described the second factor as not satisfied because
the, you know, the cause of action does not define the
ternms of the relationship, and we woul d say, you know,
that has not -- does not occur, either, under any wlling
provi der.

If there are no further questions, |I'd reserve
t he bal ance of ny tine.

QUESTION:. Very well, M. Eccles. M. --

Ms. Johnson, we'll hear from you.
ORAL ARGUMENT OF ELI ZABETH A. JOHNSON
ON BEHALF OF THE RESPONDENT

M5. JOHNSON: M. Chief Justice, and may it
pl ease the Court:

As a matter of common sense, Kentucky's any
willing provider statutes regul ate insurance because they
are solely directed at the insurance industry. These
statutes apply only to Kentucky insurers issuing Kentucky

heal th benefit plans. Petitioners are insurers regul ated
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by the Conmm ssioner of Insurance. The health benefit
pl ans that they offer are exclusively regulated by the
Conmi ssi oner of |nsurance.

These statutes are |located in subtitle 17A of
t he Kentucky I nsurance Code.

QUESTION: But that's -- they could just as well
have been in something | abel ed, Health Code. This is not
like -- | mean, things that regulate risk, you d say, oh
yeah, I'mgoing to find that in the Insurance Code --

M5. JOHNSON:  That's --

QUESTION:  -- but here, wouldn't it have been --
suppose the | aw had been witten to say that no doctor can
join a closed plan. It wuld be the same thing, wouldn't
it?

MS. JOHNSON: If that |law was not in the
I nsurance Code, first of all it would not be enforceable
by Conmi ssioner MIller. Second of all, insurers are the
only entity that builds networks for the benefit of their
insured. Wen an insurer decides to offer a nanaged care
plan, they tie in the network of providers to the benefit.
Thus, the terns in-network benefit, out-of-network
benefit. Therefore, if that |law was on the books and was
not enforceabl e agai nst the insurer, the insurer would
create cl osed panels, and they wouldn't be able to have

any doctors --
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QUESTION:  Well, there would be the equival ent
of disbarment. A doctor, a rule, a regulation of the
medi cal profession is, doctor, you cannot join a closed
plan. It seens to ne that would acconplish the very sane
thing, but it would be in their Health Code. Unlike sone
things -- it can't be that everything that the Insurance
Conmi ssi oner does is therefore regulating insurance within
the nmeaning of this |egislation.

M5. JOHNSON: That's correct, Justice G nsburg,
but this Court has found that relevant to the inquiry, and
the fact that this is a insurance law that is only
directed toward those insurers regul ated by the
Comm ssi oner of Insurance is very inportant, and it is
rel evant, and the fact that these statutes are in subtitle
17A of the Kentucky | nsurance Code, which dictates the
benefits to be included in a Kentucky health benefit, and
the requirenents for those insurers offering those plans.

The comon sense test is also nmet because these
statutes regul ate an insurance practice, and that practice
is the practice of insurers offering nanaged care plans to
contract with providers for the benefit of their insureds.

QUESTION: | -- | would -- | would be
synpat hetic to your case -- | -- | keep bunping up agai nst
the Royal Drug case, where it seens to ne all of the

practical things you say about this case could have been
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said there. The -- the contract really is -- is altered,
the contract of the insured. Under one situation, he has
to go to a certain drugstore, under another situation he
has his choice of drugstores which may provi de | ower cost.
Even if it doesn't provide | ower cost, it's a great
conveni ence to be able to go around the -- around the
corner, and yet we said that, you know, linmting the
nunmber of drugstores with whomthe insured could deal did
not affect the business of insurance.

M5. JOHNSON:  Your Honor, Royal --

QUESTI ON:  How do you distinguish that fromthis
case?

M5. JOHNSON:  Your Honor, Royal Drug is both
factually and legally distinguishable fromthe present
case. First of all --

QUESTION: | knowit is factually. | don't care
about factually. Tell nme why it's legally

di sti ngui shabl e.

MS. JOHNSON: Well, legally distinguishable is
that you're -- in Royal Drug you were | ooking at one
Federal statute. In the present case, you're |ooking at
another. In Royal Drug --

QUESTION. Well, now, wait. You -- you want us
to abandon the -- the proposition that what constitutes

t he business of insurance is the sane under -- under the
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antitrust laws as it is --
M5. JOHNSON: No, Your Honor.
QUESTION: As it is here?
M5. JOHNSON: | believe the --

QUESTI ON: Unl ess you want us to abandon that,

then -- then what you've just said doesn't nake any sense.
MS. JOHNSON: No, Your Honor. | believe the
analysis in Royal Drug was -- was appropriate and -- and

accurate for an antitrust analysis as opposed to anal ysis
under the Savings C ause, which this Court has said --

QUESTION:  So you say the same anal ysis does not
apply. You're saying that the MCarran-Ferguson criteria
do not necessarily apply to ERISA. | nean, maybe they
shouldn't, but that's certainly new for --

MS. JOHNSON:  No, Your Honor, they are rel evant,
as this Court has said, but they are not required, and in
this Court --

QUESTION:  They are rel evant but not required?

M5. JOHNSON: In this, in Metropolitan Life this
Court came up with a -- a broader test than the common
sense test, and that test is tested by the MCarran-
Ferguson factors that were devel oped in Royal Drug --

QUESTION: | see.

MS. JOHNSON: -- but they are not required.

They are relevant. They're gui deposts.
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QUESTION: So the very -- the very factor that
qualifies as -- the very sane factor. Let's assune that
they were factually the same. The very sanme factor that
gualifies as part of the business of insurance in our
antitrust analysis could nonetheless qualify as not
busi ness of insurance under ERISA, is that -- is that
ri ght?

QUESTI ON: Vi ce versa.

MS. JOHNSON: In an ERI SA case, this Court
starts with --

QUESTION:  Vice versa neans the sane.

M5. JOHNSON: -- the common sense test, and
under the conmmon sense test this Court | ooks at whether or
not --

QUESTION:  No, but just answer yes or no to what
I just said. | think you got -- | think you -- | think
you want to say yes.

M5. JOHNSON:  Woul d you pl ease restate your
question? Thank you.

(Laughter.)

QUESTI ON: Let's take the very sane factor, |ike
the exclusion of certain pharmacies, which -- which was
the case in Royal Drug. That very sane factor could
constitute the business of insurance under ERI SA, and yet

not constitute the business of insurance under the
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antitrust | aws, because we're applying a different test, a
conmon sense test. |Is that your position?

M5. JOHNSON:  The common sense test controls in
ERI SA preenption anal ysi s.

QUESTION:  So your answer to ny question is yes
or no?

M5. JOHNSON: In your analysis is there a State
law that requires, or is it the Royal Drug --

QUESTION: Well, in the ERISA case there is, in
the antitrust case there isn't. | nean, that's what nakes
antitrust different fromERI SA | think

MB. JOHNSON:  Ri ght.

QUESTION:  But -- but they both focus on the
very sanme factor, the provision of -- the ability of the
insured to sel ect pharnmacists. Now, you say that that
coul d be the business of insurance for ERI SA, and yet
coul d not be the business of insurance in antitrust cases.
Yes or no?

MS. JOHNSON:  Yes.

QUESTION: Ckay. | think that's the right --

M5. JOHNSON: Yes. Yes. Yes.

QUESTION: That's the right answer. | nean,
for --

(Laughter.)

QUESTION: For you it's the right answer.
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M5. JOHNSON:  Yes.

QUESTION: But I'mnot sure it's the right
answer for ne.

(Laughter.)

M5. JOHNSON:  Yes.

QUESTION: And may | ask a foll owup question,
then? 1If the whole difference, then, is this, quote,
conmon sense test --

M5. JOHNSON:  Yes.

QUESTION:  -- I'Il tell you frankly what ny
problemis. | read the Sixth Grcuit opinion, | said,
yes, that nakes conmon sense, and | read Judge Kennedy's
di ssenting opinion and said, yes, that's comobn sense,
too, so what --

(Laughter.)

QUESTION:  These -- these are rational judges on
bot h sides, they both made good argunents, and they both
conformed to sonme sense of what goes on in the real world,
so what is the comopn sense test?

(Laughter.)

M5. JOHNSON:  Well, Justice G nsburg, it's a
very broad test, and I -- | think it -- it's |ooking at
the whol e picture, and the fact that this law is focused
on regul ated insurers, risk-bearing entities that are

under the control of Comm ssioner MIler, and it regul ates
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their insurance practices.

20 years ago you m ght not have had the issue
where providers -- that insurers were contracting with
providers for the benefit of insurers, but that is a -- a
very prevalent practice in the insurance industry today,
and the State Departnents of |nsurance regul ate that
practice, and in Kentucky it's heavily regul at ed.

On page 15 of ny brief, I -- 1 set forth nmany
Kentucky statutes that regulate the insurer's relationship
with the health care provider for the benefit of the
insured. These statutes were also set forth on page 2 of
the Solicitor CGeneral's brief. That is a conmpn practice
in-- in the insurance industry today, and it's a heavily
regul ated practi ce.

The --

QUESTION:  Also, | guess if you were taking the
vi ew that the | anguage busi ness of insurance could nean
di fferent things for purposes of section 2(B) of MCarran-
Ferguson in here, you'd find support for that in Royal
Drug itself, isn't it, which said that maybe t he neani ng
of those words in 2(A) and 2(B), although they're the sane
words, is different.

M5. JOHNSON: It is different, and -- Your
Honor, and in Royal Drug was -- this Court made it clear

that they were trying to deci de whether an insurer's
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practice of entering into provider agreenents was --
constituted the, quote, business of insurance for the
pur pose of meeting a very narrow exenption fromthe
antitrust liability.

QUESTION:. Well, it isn't only that. | think
the statutory | anguage refers to the regul ation of the
busi ness of insurance, and in the insurance case in Royal
Drug there was no official regulation, only private
regul ati on of the agreenment, whereas in this case you have
public regulation, so it's conceivable that here you have
regul ati on of insurance, and there you don't count a
private agreenent as the kind of regulation that the
statute's speaki ng about.

M5. JOHNSON: That's true, Justice Stevens, and

QUESTION: That isn't what the Court said
t hough, is it?

QUESTION:  Yes, it is.

(Laughter.)

QUESTION:  You can continue with your argumnent.

(Laughter.)

M5. JOHNSON: The McCarran-Ferguson factors are
also met. As the Sixth Circuit noted, the second factor
is clearly net. These statutes regulate an integral part

of the policy relationship between the insurer and the
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i nsur ed.

In managed care plans, provider agreenents are
essential. |In managed care plans, and under Kentucky | aw,
certificates of coverage cannot exist independently from
the provider directory. These statutes sinply prohibit
insurers fromarbitrarily limting the nunber of providers
that they contract with for the benefit of their insureds.

These statutes allow insureds greater access to
the health care provider of their choice, and | think this
is -- is clearly seen in KRS 304-17A-505(1)(k), which
requires the insurer to disclose that they are willing to
contract with any willing provider. This sinply puts nore
control to the insured in their relationship with their
heal th care provider, which is a very personal and uni que
rel ati onship.

QUESTI ON:  Royal Drug says that the spreading of
risk is an indispensable characteristic of insurance. It
then hol ds that the pharmacy agreenments do not involve any
underwiting or spreading of risk. Now, why aren't those
two propositions as -- as true here as they were in Royal
Drug, that the spreading of risk is the essence of -- of
i nsurance, and that an agreenent between the provider of
t he goods or services and the insurance conpany is not
part of the spreading of risk?

| mean, maybe Royal Drug is wong, but | -- |
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don't see -- | don't see how you -- how you get out of
t hat box.

MS. JOHNSON: Well, again, Justice Scalia --

QUESTION: And | don't |ike the, you know,
common sense test, | knowit when | see it. Wuat | worry
about, the -- the common sense test is that we wll
approve those things that we |ike, and di sapprove those
things that we don't like. | nmean, who likes a private
antitrust arrangenent that -- that limts choice, so you
just say, conmpn sense, that's not the business of
i nsurance, and who doesn't |ike sonething that enables --
enabl es the insureds to -- to have a greater selection
in-- in doctors, so we say, commpn sense says, that is
t he busi ness of insurance.

| -- 1 don't trust conmon sense.

(Laughter.)

QUESTION: | -- | want sone rule of law that --
that I can adhere to. | thought we had one in Royal Drug,
and I -- I'"mjust not persuaded about why insurance is one
thing there, and it's sonething el se here. | nean, if --

if, indeed, the spreading of risk is what insurance is
about, then --

M5. JOHNSON:  Your Honor, the Sixth Circuit did
find that Kentucky's any willing providers transfer or

spread policyholder risk. As the Sixth Grcuit noted,
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these statutes open --

QUESTION:  But how does it spread the risk,
actually? It's hard for me to see that it does that.

M5. JOHNSON: Justice O Connor, when a -- when
an insurer sets up a managed care plan and structures
their benefits to be in a managed care plan, they have
tied in the network of providers to that benefit, and when
you have a statute on the books that allows the insured
and the health care provider greater control to continue a
rel ati onshi p, and common sense tells us that an -- an
insured will seek an out-of-network provider in order to
ensure continuity of care and that unique relationship,
what these statutes do is, they --

QUESTION: | -- | don't see how that spreads the
risk. | understand you think there's a practical benefit
to the insureds --

M5. JOHNSON: Yes.

QUESTION:  -- but how does it spread the ri sk,
pl ease?

M5. JOHNSON: It -- Your Honor, it increases the
risk for the insurer that the insured will not have to

seek treatnment fromthe out-of-network provider. However,
as this Court has noted, all three MCarran-Ferguson
factors are not required to be net. This Court reiterated

that last termin Rush Prudential versus Moran.
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Unl ess there's any nore questions, | wll
concl ude by saying that Kentucky's any willing provider
statutes are laws that regul ate insurance, and therefore
are saved from ERI SA preenption

Thank you.

QUESTI ON:  Thank you, Ms. Johnson.

M. Feldman, we'll hear from you

ORAL ARGUMENT OF JAMES A. FELDVAN
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
SUPPORTI NG THE RESPONDENT

MR, FELDVAN: M. Chief Justice, and may it
pl ease the Court:

QUESTI ON: M. Fel dman, what woul d be an exanpl e
of a neasure which did spread the risk, as that term was
referred to in Royal Drug?

MR, FELDVMAN.  Well, | think one exanple would in
Metropolitan Life agai nst Massachusetts, certainly | think
everybody -- | understand everybody here to agree that a
| aw that required an insurance policy to include insurance
against a particular risk would spread the risk, but |
think what -- in this case also comes right -- it spreads
the risk at |least for purposes of -- of ERISA for this
reason. Wiat this lawis, is a condition on the spreading
of risk, the insurer is saying, we are going to spread the

risk so long as you go to an in-network provider, and the
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State here is regulating that condition, and really it's
anal ogous -- it has to do with the performance of the
ri sk-spreading.

QUESTION: So, you're -- you're saying the first
McCar r an- Ferguson factor includes a provision that
determ nes the way the insurer manages the risk, even
though it may not affect the risk as between the insurer
and the insured.

MR, FELDVAN: | think it does -- not quite.
| think it actually does -- it does affect that risk,
but I think it's a condition --

QUESTION: No, but | thought that was the
argument you were nmaking right then and there.

MR. FELDVAN: It's a condition on the spreading
of risk, or a condition on the perfornmance of the
i nsurance contract, and in the Fabe case, which was a
McCar r an- Ferguson Act case, but involved a different
provi sion of the MCarran-Ferguson Act than at issue in
Royal Drug and the Pireno case that followed it --

QUESTION: Well, how, as a practical matter,
does it affect the risk here? Is the -- is the risk
i ncreased for the insurance conpany under this | aw because
it -- under -- under the Kentucky law it has to pay for
chiropractic services, where otherwise it would not, so

that's an increase in the risk? |Is that -- is that your
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poi nt ?

MR, FELDVAN: It would -- | guess -- for you --
it certainly could be -- | think semantically it could be
said to just increase the risk in just that way. | think
for me, I"'mnore -- it's nore confortable to tal k about
a-- it renoves a condition on the spreading of risk. The
ri sk woul d be spread under -- without this |aw so | ong as

you go to a provider who the HMO has said we're going to
et into our network, whereas here --

QUESTION: That's what -- that was going to be
ny second question. It seens to nme that's the risk-
spr eadi ng.

MR, FELDVAN: Right, and here the risk-spreading
is so long -- we're going to spread this -- such-and-such
a risk, but so long as you go to any willing provider, and
that's a different condition.

QUESTION: But it doesn't spread the risk.

QUESTION: It doesn't.

QUESTION. | nean, it just doesn't, does it?
| nmean, it's sinply an ordinary -- it's -- what it's a
regulation of is, if the risk eventuates, the insurer has
to carry out his side of the bargain in this particular
way.

MR FELDMAN:  Ri ght.

QUESTION: It's a regulation of the goods or
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services that an insurer provides.
MR. FELDVAN: That -- that's correct.
QUESTION:. Now, if you're going to --
QUESTION: And the risk is a condition, is a
health condition of the patient that will be covered.
MR, FELDVAN: Yes, but -- but it's really

exactly the same as what this Court faced in Fabe,

where --

QUESTION:  What's the nanme of the case?

MR. FELDVAN: Departnent of Treasury agai nst
Fabe. |In that case, what was at issue was a priority

statute about how to distribute the assets of an insurance
conpany after it has becone insolvent, and it had nothing
to do with the contract as to what -- what risks the
insurer was going to insure, but what the Court said is,
it does have to do with the performance of that contract,
because if the assets are spread in a certain way, the
insurer will actually get paid -- the insured wll
actually get paid if that risk results, and otherw se not.

QUESTION:  What -- what if the risk were tied --
the risk is that the patient becones ill and needs --

MR FELDMAN:  Yes.

QUESTION: -- nedical care, isn't it?

MR, FELDVAN: Yes, and this is a condition on

that, but | don't --
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QUESTION: So -- so how -- how does this neasure
spread the risk, or why does it not spread the risk?
MR, FELDVAN:. It -- it operates as a condition

on the spreading of risk, because without this |aw,

there --

QUESTION:  Well --

MR. FELDVAN. -- the risk will -- it's -- the
i nsurance policy says we -- you -- we will spread this
risk anong all our insurers. |If you get ill, we're going

to pay for it so long as you satisfy a certain condition,
and what this law does is, it alters what that condition
I'S.

QUESTION: Wiich is to say, it doesn't spread
the risk, so if the other case neans you have to have a
ri sk, then you | ose.

MR. FELDVAN. Right, but the Court --

QUESTION: But it doesn't -- | thought that that
ot her case has -- since it involves the provision by an
i nsurer of goods and services, and a regul ati on of how,
when the risk eventuates, it is pretty simlar, and so the
difference is, what they say in footnote 18, | guess,
whi ch is probably what was going on here, which is that
we're interpreting not the McCarran Act's effort to all ow
States to regulate insurance. W are interpreting what

they call the secondary purpose, and that purpose was to
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i mpose a narrow -- narrower limtation on the reach of the
antitrust | aws.

MR. FELDMAN. Right, and -- that is true, and
the Court repeated that in Royal Drug, and in Pireno, and
in Fabe, in all of those MCarran-Ferguson Act cases it
made exactly that point, and it --

QUESTION. But is that the key distinction, or
IS there another one, too?

MR. FELDVAN:  Well, | think that's the npst
i mportant one, but there's a nunber that are related. 1In
the ERI SA context, for exanple, the Court has added -- the
Court said, well, we first ook as a matter of common
sense at the insurance policies. It didn't just say, we
are going to apply the McCarran-Ferguson Act to ERI SA, and
it shouldn't be surprising that there are therefore sone
di fferences between the two, or otherwise it would have
been unnecessary for the Court, as the primary test, to
| ook at the policy as a whole.

Second, in the ERI SA context, the Court has
specifically said that not all three factors are necessary
to be found in order to find that something regul ates
i nsur ance.

QUESTION. This is all very sophisticated, but
| -- it just seens to ne that what constitutes the --

insurance in one -- in one situation ought to constitute
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i nsurance in another, and it --

QUESTION: It's just conmon sense.

QUESTION. -- it's just commpn sense.

(Laughter.)

QUESTION: And -- and what -- and what we're
doi ng when we -- when we deny it is -- is exercising
policy judgments about whether we think the -- the
particular thing that's been done is desirable or not
desirabl e.

MR. FELDVAN: | -- | don't -- | don't think
that's correct, and | -- | don't think it should be
surprising that there are sone differences between ERI SA
and the MCarran-Ferguson Act, not only because of the
policy differences, but there's a noted difference in
| anguage between what -- the statute that the Court was
construing in Royal Drug and in Pireno, and with the one
it's construing here.

QUESTION:  So you don't think that the -- that
under ERISA it's inportant that what is regulated is the
busi ness of insurance?

VR, FELDVAN: Well, ERI SA just says, regulate

i nsur ance.

QUESTION: | understand that, so you think it
doesn't have to be the business of insurance. It -- it
could be other aspects of the insurance -- of the
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i nsurance conpany?

MR, FELDVAN: | think the Court recognized that
there can be a difference --

QUESTION: Right. Like what buildings the
i nsurance conpani es have to be in, and other things?

MR, FELDVAN: No, but | --

QUESTION: | nean, once you depart fromthe
busi ness of -- the business of insurance concept in the
McCarran- Ferguson |ine of cases, it seens to ne, was
essential to make sense of it, and it's just as essenti al
to make sense of the ERI SA prescription, it seens to ne.

MR FELDVAN: | think it's because of the
di fference in | anguage that the Court from Metropolitan
Life on has adopted a different analysis in ERI SA, and
there's actually two differences. One’is that in Roya
Drug and in Pireno, which involved the antitrust exenption
that has to be narrowWy construed, you were just talking
about a -- alawthat is -- that is in -- that is -- the
busi ness of insurance.

In the Fabe case, which involved the other part
of McCarran- Ferguson, which saved State |laws in the areas
of traditional, in the area of traditional State
regul ation, it tal ks about regul ating the business of
I nsur ance.

In ERI SA, you're now one step farther away,
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because now it just says, regulate insurance, and | think
those laws are differently worded, and there's every
reason to give thema sonewhat different scope.

QUESTI ON: Have we ever --

QUESTI ON: Have you --

QUESTION: -- analyzed a case that way in
solving these problens? Have we ever relied on that
difference in | anguage, M. Fel dnman?

MR. FELDVMAN: Well, in the -- 1 think the Court
in the Pireno case, for -- oh, the difference in | anguage?

QUESTION: O regulation of insurance versus
regul ati ng the busi ness of insurance?

MR, FELDVAN: | -- | don't think the Court has
relied on that specific --

QUESTI ON:  No.

MR. FELDVMAN. -- |anguage in any of its cases so
far, because nobst of the cases everything has lined up and
it hasn't had to, but I will say that in the ERI SA cases,
there's now a couple of them where the Court has made
clear that all three of the MCarran- Ferguson actors --
factors don't have to be applied in ERI SA, and the Court
has never reached that concl usion under the antitrust
exenption in the MCarran-Ferguson Act.

QUESTION:  Well, that would be ridiculous to

reach it, since the three factors are what the MCarran-
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Ferguson Act is.

MR. FELDVAN: Right, but by recognizing that
they -- that they're not all -- specifically holding that
they're not all necessary in ERISA | think the Court
agai n recogni zed that there can be a divergence in --
bet ween the two areas.

QUESTION:  And one reason, | suppose, is the
presunpti on agai nst preenption which we are trying to
mai ntain in ER SA

MR. FELDVAN: That's right. That's right.

And I -- | would like to add one other thing
about the -- what's been called the conmon sense test,
which is, | do think the Court has given substanti al
content to it in its cases. It talks about a regulation

that honmes in on the insurance industry, or is ained at

the insurance industry. It is relevant how the State
codified it because, as the Court said in -- as recently
as Rush, | think, the terminsurance acquires its

coloration and neaning from State | aw, State practice, and
St at e usage, because what Congress was trying to do was
preserve State lawin an area of traditional State
authority, and therefore, the codification in the
I nsurance Code is of relevance.

And finally, at the very least, a State |aw that

affects the contract between the insured and the insurer,
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whi ch this one does, has a necessary effect on that
contract and, in fact, a substantial one. That, although
what is insurance may be broader than that, something that
does satisfy that | think clearly is insurance under

the -- the conmmobn sense --

QUESTION:. M. Feldnman, can | ask you a
guestion? Do you suppose, if, in the Royal Drug
situation, there had been an insurance regul ation that
required the insurance conpany to give the patient an
option between generic and nongeneric drugs, that that
woul d have been the regul ati on of the business of
I nsurance?

VMR, FELDVAN: | think it probably would have
been, and I -- | think that woul d, of course, have been
anal yzed under the other half of the MCarran-Ferguson Act
if it was a State regul ation of that sort.

That concl udes ny -- Thank you.

QUESTI ON:  Thank you, M. Fel dman.

M. Eccles, you have 2 m nutes renmaining.

REBUTTAL ARGUMENT OF ROBERT N. ECCLES
ON BEHALF OF THE PETI TI ONERS

MR, ECCLES: [|'Il address four points, if | nay.

First, as to the argunent that a condition is
removed in the policy by operation of Kentucky law, that's

not true. Before and after the Kentucky | aw, the
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condition on getting paynent froma -- froma
participating physician is identical. Al that's changed
is that outside network. The law, just so |I'mclear, does
not, by itself, require a network to admt a chiropractor
when it has no chiropractic coverage. That's a different
law. If it did that, we would say that definitely affects
the legal rights of the insured and woul d be a nandated
benefit | aw such as the Court sustained.

Second point, we are not -- a conment was nade
by counsel for the Comm ssioner about regul ations of
provi ders providing benefits to the insurers. Sone do,
and those -- the line we would draw, say, if it's a
regul ati on of a provider such as a continuity of care,
such as a hold harm ess provision that prevents the
provider frombilling for the bal ance above the network
rate, that clearly affects the legal rights of the
i nsured, and woul d be saved under our test.

Third, Royal Drug, it's this Court's precedents
that have said the Royal Drug analysis is directly
rel evant to the ERI SA Savings Cause. It was the dissent
in Royal Drug who said that pharmacy agreenent is integra
to the relationship. You can't have it without -- you
can't have the insurance w thout the pharmacy agreenent,
but that was said in the dissent. The Court rejected that

view, and who is in the participating network is not part
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of the benefit of the insured. The insured just has no
right to decide what doctor to go to, or any legal right.

To address -- fourth and finally, to address
per haps nore concisely the question of why do we care, if
this isn't going to expand the networks, it's -- it hurts
us even if the network doesn't expand in the slightest
because if nothing changes, if no choices or options are
expanded, the uncertainty that has resulted is added to
the admnistrative cost. |It's affected the ability to be
sel ective. You have these networks --

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Eccles.

The case is submtted.

(Wher eupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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