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In THE,
Swpreme Cmuwet of the Wnited States

OcToBER TERM, 1996
No. 120, Original

STATE OF NEW JERSEY,
_ Plaintiff,
V. '

STATE OF NEW YORK,
Defendant.
OFFICE OF THE SPECIAL MASTER

FINAL REPORT OF THE SPECIAL MASTER

I. OVERVIEW AND PROCEDURAL HISTORY

A. Summary Of The Issues And Recommended De-

cision

Pursuant to the original jurisdiction of the Court, U.S.
Const. art. III, § 2, 28 U.S.C. § 1251(a), the issues in

this case are:

1. Is the State of New Jersey or the State of New
York sovereign over the landfilled portion of

Ellis Island (sometimes “the Island”)?
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.2..To determine the answer to the issue. posed in

paragraph 1 above, what is the sovereign boun-
dary between the States of New Jersey and New
York (the “States”) under the Compact of 18347

If New Jersey is sovereign over the landfilled
portion of Ellis Island, did New York nonethe-
less acquire sovereignty over the landfilled por-
tion of the Island after 1834, either by prescrip-
tion and acquiescence, or by laches?

- If New Jersey vindicates her sovereign claim, how

should the sovereign boundary on the present
Island be drawn between the States given that sur-
vey information about the 1834 Island is inher-
ently imprecise?

Pursuant to the authority accorded me as Special
Master in this case, see New Jersey v. New York, 115
S. Ct. 309 (1994), I recommend the following:

1.

The sovereign boundary of the States on Ellis
Island lies at the division between New York’s
“original” Island (to the low-water mark, an area
of just under 5 acres) and New Jersey’s land-
filed additions (an area of about 22.5), as more
particularly set out in paragraph 4 below.

The sovereign boundary between the States is set
out in Article First of the Compact of 1834,
which draws a boundary line down the middle of
the Hudson River, “of the bay of New York, of
the waters between Staten Island and New Jersey,
and of Raritan Bay.”

Since the Compact of 1834, New Jersey has
exercised jurisdiction over her sovereign territory
on Ellis Island, and she has not acquiesced in
New York’s isolated acts of prescription over the
landfilled portions of Ellis Island.
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4. In the interest of practicality, convenience, and
fairness, New York’s sovereign claim to the orig-
inal Ellis Island is best vindicated by according
her an area of land that estimates the size of the
original Island to the low-water mark but recon-
stitutes it as an area including the entire Main
Building and land immediately surrounding it,
as more particularly set out in the survey to

. accompany the final recommendation to the
Court.

B. Summary And Overview Of This Recommendation

The State of New Jersey initiated this original action
on April 23, 1993 by her motion for leave to file a com-
plaint against the State of New York.* .In her pleadings,
New Jersey asks the Court to adjudicate her sovereign
boundary with the State of New York as it relates to
Ellis Island under the Compact of 1834 .(“Compact” or
“Compact of 1834”), an agreement entered into law in
both States and approved by the Urited States Congress
as part of the Act of June 28, 1834. 4 Stat. 708 (1834);
1834 N.Y. Laws 8; 1833-34 N.J. Laws 118 (reproduced
as App. A). The dispute is about those portions of the
Island (roughly 24.5 acres of the total 27.5 acres of fast
land) added by landfill since the Compact was drawn,
nearly all of which was added by the United States during
its use of the Island as the nation’s principal immigration
center in the late nineteenth and early twentieth cen-

1 Mot. for Leave To File Compl., Compl., and Br. in Supp. of
Mot. for Leave To File Compl (“N.J. Mot. for Leave”; “N.J.
Compl.”; “N.J. Br. in Supp. of Mot. for Leave”) (Apr 26, 1993)
(Docket Item No. (“DI”) 1).

The United States Constitution prov1des that “[1]n all cases .
in which a State shall be a party the Supreme Court shall have
original jurisdiction.” Art. 111, §2, cl. 2.
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turies.”? The present Island is over nine hundred percent
larger than the fast land of the original Island.

New Jersey described her claim at the start of this
case:

The State of New Jersey and the State of New
York presently have a dispute concerning which
state has jurisdiction over the approximate 24.5
acres of filled land of Ellis Island for the purposes of
taxation, zoning, environmental protection, elections,
education, residency, insurance, building codes, his-
toric preservation, labor and public welfare laws, civil
and criminal law, and for all other purposes related
to the jurisdiction of any state.

N.J. Mot. for Leave 4 12. This is consistent with New
Jersey’s claims during trial. She opened her case by
stating:

In this action, the State of New Jersey seeks a decla-
ration that the portions of Ellis Island created by
artificial fill are within the boundaries of New Jersey
and subject to its sovereignty and jurisdiction. . . .

New Jersey’s claims are based upon the Compact
of 1834, an agreement that was reached by New

2 Ellis Island was one of three islands in upper New York Bay,
known as the Oyster Islands, during celonial times. It has been
called many different names:
The 3-acre island now called Ellis was purchased from the
Indians by the Dutch in 1630 to reward Michael Paauw (Paw)
for shipping goods to the emerging colony. Variously known as
[Kioshk or] Gull Island to the [Mohegan] Indians, Dyre’s or
Bucking Island in the late 17th and early 18th century, and
Gibbet or Anderson’s Island in the pre-revolutionary period
because of hangings of traitors and pirates there, its present
name is derived from Samuel Ellis who had come into posses-
sion of the island by 1785.

‘Harlan D. Unrau, U.S. Dep’t of Interior/Nat. Park Serv., Historic

Resource Study: Ellis Island, Statue of Liberty National Monu-

ment, New York-New Jersey 2 (1984) (Def.’s Ex. (“DE”) 74).
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Jersey and New York to resolve a longstanding boun-
dary dispute.

Trial Transcript (“Tr.”) 7/10/96 at 10 (Mr. Yannotti
for New Jersey).

New York initially opposed the jurisdiction of the
Court over this action, asserting that the “claims by New
Jersey are inaccurate, overstated, and insufficient to state
a controversy which warrants an exercise of jurisdiction
by this Court.” Br. in Opp’n to Mot. for Leave to File
Compl. (“Br. in Opp’n to Mot. for Leave”) at 15 (June
24, 1993) (DI 2). In her answer, following the Court’s
assumption of jurisdiction, New York agreed that this
dispute arose under the Compact of 1834. She stated:

While the provisions of the 1834 Compact estab-
lished the general boundary line between the two
States as the middle of New York Bay (Article 1),
that boundary was modified by several exceptions,
both general and specific. Under Article Two, New
York was to “* * * retain its present jurisdiction of
and over Bedlow’s and Ellis’ islands * * *”; ynder
Article Three, New York was to have “exclusive
jurisdiction” over all waters of the bay and of the
lands covered by said waters subject to certain
rights of New Jersey. The Compact did not limit
New York’s sovereignty over Ellis Island to a fixed
geographic dimension. ‘

Answer €20 (July 15, 1994) (DI 8). New York agreed
that “Ellis Island was approximately three acres in size
when the boundary . . . was established by compact in
1834.” Id. § 2. At trial, New York set forth her modified
theory, noting that '

by virtue of the 1834 Compact, New York granted
and New Jersey accepted a generous settlement
where New Jersey received for the first time the
right to own all of the property under the water
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located on its side of the Hudson River and New
York Bay and the right to govern exclusively its
existing wharfs and docks extending below the low
water mark on its shoreline, as well as those wharfs
and docks which would be later added by New
Jersey.

Tr. 7/10/96 at 74 (emphasis added) (Ms. Kramer for
New York).

The States’ dispute over Ellis Island occurs within the
framework of a larger border controversy that has been
simmering, and periodically boiling, since the mid-
seventeenth century. Historic English land grants were
the genesis for creating what became the States of New
Jersey and New York. In 1664 King Charles II of
England granted part of New Netherlands (named earlier
by the Dutch) to James, Duke of York. The Duke of
York that same year granted part of those lands, the area
west of Long Island and Manhattan Island “ ‘bounded on
the east part by the main sea, and part by Hudson’s
River’ ” to Lord Berkeley and Sir George Carteret, the
original proprietors of New Jersey. N.J. Statement of
Undisputed Facts € 1-2 (attached to N.J. Mot. for
Summ. J.) (Mar. 5, 1996) (PI's Ex. (“PE”) 484) (cita-
tion omitted). The grant thus formed the colony—Ilater
the State—of New Jersey. Id. 4] 2; see also Aff. of James
P. Shenton for the State of N.J. in Supp. of Mot. for
Summ. J. § 10 (Mar. 5, 1996) (PE 487).2

New York and New Jersey secem to have always been
at odds over whether the Duke of York intended the con-
veyance to be bounded by the Hudson River but not to
include it, as New York argues, or whether the States
were granted equal access to and sovereignty over the
Hudson River, as New Jersey maintains. Before the

3 Mr. Shenton’s affidavit in support of New Jersey’s motion for
summary judgment, described in the record as his “Trial Affidavit,”
is referred to as “Shenton Summ. J. Aff.”
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Compact of 1834 was signed, the States negotiated their
boundary disagreement thrice—in 1807, 1827, and 1833.
As the historical context is the fabric on which the Com-
pact of 1834 was embroidered, this Report describes it
in some detail. This background is crucial to understand-
ing what was resolved in 1834 between the States’ com-
missioners negotiating the boundary issues.

As much as any one historical event, the advent of the
steamboat in the early nineteenth century—and its impact
on commerce on the Hudson River and the Bay of New
York—forced the States to resolve their conflicting claims.
The necessity of delineating intrastate and interstate com-
merce led to New Jersey’s suit against New York in this
Court in 1829. See New Jersey v. New York, 28 U.S.
(3 Pet.) 461 (1830). Ellis Island was not an issue in
that suit, as New Jersey conceded in her Bill in Equity
that the Island had become New York’s by adverse
possession:

[Wihile the said two states were Colonies, New York
became wrongfully possessed of Staten island and
"the other small islands in the dividing waters between
the two states . . . [which] had been since acquiesced
in. . . . New York has no other pretense of title
to said lands but adverse possession; that, as ‘such
possession has been uniformly confined in its exercise
to the fast land thereof . . . .

In re Devoe Mfg. Co., 108 U.S. 401, 407 (1883) (de-
scribing bill in equity filed in the 1829-30 New Jersey v.
New York case). The New Jersey v. New York lawsuit
prompted the 1833 settlement negotiations between com-
missioners from New Jersey and New York that ulti-
mately led to the Compact of 1834.

Article First of the Compact draws the boundary be-
tween the States down the middle of the Hudson River
and the Bay of New York. Subsequent terms of the
Compact declare some jurisdictional detours. It is undis-
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puted that Ellis Island lies on New Jersey’s side of the
boundary set forth in Article First. Article Second of
the Compact, however, retains for New York her “pres-
ent jurisdiction” over Ellis Island; this phrase has caused
much consternation. New York relies upon it to assert
claims to the entire Island as presently configured. New
Jersey does not contest that New York has sovereignty
over Ellis Island as it existed at the time of the Compact,
but she interprets “present” as a limitation on size (ex-
cluding the significant filled portions subsequently created
by the United States) and also as a limitation on juris-
diction (which New York shared with the United States
at the time of the Compact negotiations).

The dispute between the States is interwoven with the
history of the United States’s presence on Ellis Island.
Even before the Compact was drawn, New York ceded
jurisdiction of Ellis Island to the federal government for
fortification purposes, subject to New York’s continued
jurisdiction to serve process. 1800 N.Y. Laws 7. New
York conveyed title to the fast lands of the Island to the
federal government in 1808. 1808 N.Y. Laws 278; see
also Stipulated Facts § 1 (July 10, 1996) (DI 338a). A
reverter clause in the conveyance—that was never exer-
cised by New York, see Tr. 7/10/96 at 82-83—provided
that New York could reclaim the Island “if the Federal
government no longer used it for safety or defensive pur-
poses.” 1808 N.Y. Laws at 279. The federal government
then built Fort Gibson on Ellis Island before the War of
1812.

In the 1880s the federal government transferred Ellis
Island to the Department of the Treasury for use as an
immigration station. The federal government enlarged
the Island by about 24.5 acres of landfill between 1890
and 1934, purchasing title to the tidal submerged lands
around Ellis Island by way of a recorded deed from New
Jersey in 1904. N.J. Stat. Ann. §§ 12:3-1, et seq. (West
1990). The main landfill additions took the form of one
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expanded and two additional land masses, the former
often known as “Island Number One” and the latter as
“Island Number Two” and “Island Number Three.” The
three land masses were later consolidated into one by
landfill.

In 1954 the federal government ceased using Ellis
Island, either as an immigration station or detention
center. After lengthy hearings on its future use, in which
representatives from both States were actively involved,
the United States included the Island within the Statue
of Liberty National Monument, administered by the Na-
tional Park Service. The United States has title to all but
about 0.57 acres of the expanded Ellis Island.*

Two steps are required to draw the boundary on Ellis
Island: first, determination of the sovereign boundary
between the States as it was drawn in 1834; and second,
resolution of the boundary on Ellis Island itself. New
York’s evolving theories of sovereignty in this case require
that both of these boundaries be established. Initially,

4 A stipulation presented to the Special Master on the final day
of trial states:
In response to a question posed by the Court inquiring whether
the filled portions of Ellis Island extend beyond the bounds of
the 1904 grant from New Jersey to the United States, the
parties stipulate to the following:

1. .572 acres along the seawall on the northeast side of
Ellis Island as it existed on October 13, 1995 are outside of
the bounds of the 1904 grant.

2. As of October 13, 1995, the outside face of the seawall
on the western portion of Ellis Island behind the area of the
ferry house was approximately 15 of an inch over the 1904
grant line on the northeastern corner of the seawall. As the
seawall moves in a southwesterly direction its placement outside
of the 1904 grant line gradually increases until it reaches a
point where it is 57/100 of a foot, or 673 inches, outside of the
1904 grant on the southwestern corner of the seawall.

Stipulation (Aug. 15, 1996) (DI 353a) ; see also Marchuk Aff. {11
(Aug. 7, 1996).
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New York argued that under Article Second of the Com-
pact she was given jurisdiction over the entire Ellis Island,
by virtue of “present jurisdiction.” Her theory was that
New Jersey was granted only underwater property rights
to the middle of the Hudson River and, once those were
conveyed by deed in 1904 to the federal government,
New Jersey forfeited all claims to the filled portions of
the Island. By that theory, New Jersey’s sovereign claims
were limited by her shoreline, subject to wharfing-out

rights.®

After trial, New York modified her theory. She argued
that Article First of the Compact, which draws the bound-
ary line down the middle of the Hudson River and New
York Bay “except as hereinafter otherwise particularly
mentioned,” creates what amounts to a boundary theme
in the Compact, and that, pursuant to that theme, bound-
ary has five different meanings:

But New Jersey is wrong [that boundary equals
sovereignty]. . . . The truth is, as the record shows,
boundary does not have to equal sovereignty, and in
this case, with reference to the Compact of 1834, it
clearly does not rule along the 20 miles of its length.

In fact, a close examination of the 1834 Compact
shows that there are five meanings of the term boun-
dary as it is used in Article I, and that its meaning
changes at various geographical points referred to in
the Compact.

5 Actually, New York has described New Jersey’s sovereign line
as “extending below the low water mark on its shoreline.” Tr.
7/10/96 at 74 (Ms. Kramer for New York) ; see also Tr. 8/15/96
at 4128. There is, of course, no possible line of legal demarcation
between sovereigns “below the low water mark,” but this descrip-
tion apparently tied into New York’s theory of the boundary as
being on New Jersey’s eastern shore and based upon New Jersey’s
wharfing-out rights. New Jersey, according to that theory, can
change the boundary at will by wharfing-out below the low-water
mark without New York’s consent (subject only to federal naviga-
tional laws). Seeinfra PartIV.B.2.a.(2).
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Tr.- 8/15/96 at 4098 (Ms. Kramer for New York); see
App. C (graphic representation of the five different mean-

ings of boundary under the Compact of 1834, produced
by New York during closing arguments at trial).

Under this interpretation of the Compact, the boundary
line divides sovereign territory only at the very top of the
Hudson River “from the Bergen Rockland border . . . to
the tip of Manhattan.” Tr. 8/15/96 at 4100 (Ms. Kramer
for New York). In the section of the Hudson River
encompassing Ellis Island, however, “by the express terms
of the Compact, New York has exclusive jurisdiction over
the. whole of the Hudson River and New York Bay ‘to
the low water mark on the New Jersey shore.” Id. There-
fore, in analyzing the sovereign boundary under the Com-
pact of 1834, New York in effect revived her pre-Compact
theory of the boundary between the States—namely, that
New York has dominion to the low-water mark of New
Jersey’s shore (or below the low-water mark, see supra
note 5), including dominion over an Ellis Island of any
size.

- New York raises as an affirmative defense the doctrine
of prescription and acquiescence. She argues that, even if
New Jersey has legal claims to the filled portion of the
Island, New York has nevertheless acquired sovereignty
over the entire Ellis Island via prescription and acquies-
cence, or alternatively through laches.

I have concluded that New Jersey has established her
territorial claims in the River and Bay and also to the
landfilled portion of Ellis Island. My recommendation,
therefore, is that Article First of the Compact sets a single
sovereign boundary between the States, as opposed to a
variable boundary;® the remaining articles of the Com-

8 This Court earlier ruled in a unanimous opinion written by
Justice Holmes that “boundary” divided the sovereign territory
between New Jersey and New York in the Compact of 1834. Cen-
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pact describe jurisdictional refinements (wherein each
State was accorded some authority within the other’s sov-
ereign waters) consistent with Article First’s overarching
purpose of establishing a territorial division. In making
this recommendation, I have recognized that this litiga-
tion must resolve not only the sovereign fate of Ellis
Island, but also the lingering and in some ways more pro-
found disagreement between the States over the boundary
set by the Compact of 1834.

Sovereignty over the landfilled portion of Ellis Island
is not determined by the equitable doctrines New York
raised as affirmative defenses, largely because New York’s
efforts to establish prescription and acquiescence are under-
cut by a dominant reality: the federal government’s almost
continuous and uninterrupted ownership and control over
Ellis Island pre-dating the Compact. I evaluated the evi-
dence of prescription adduced at trial by New York in
light of the pervasive federal presence. I find that New
York did not meet her burden of proving she acquired
the landfilled parts of Ellis Island by prescription and
acquiescence during the critical period from 1890, when
the federal government launched its landfill program on
the Island to develop the immigration station, to 1955,
when the federal government abandoned the station on the
Island and the subject of future use was launched. After
that date, New Jersey’s non-acquiescence is beyond cavil.

Relying on the Compact, pre-Compact negotiations
between the States’ commissioners, and jurisprudence of
the Court, I further find that New Jersey and New York
intended the low-water mark to define the boundary on
Ellis Island. Thus, my recommendation to the Court is
that New York has jurisdiction over Ellis Island as it
existed when the Compact was drawn, to the low-water

tral R.R. Co. v. Mayor of Jersey City, 209 U.S. 473 (1908). See
infra Part IV.B.2.b. (2) (a).
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mark thereof, while New Jersey has jurisdiction over the
landfilled portion added to her sovereign territory by
avulsive or sudden action, such as landfill, after the
Compact was drawn. The evidence from trial suggests
that any accretive or slow, natural changes to the Island
from 1833 (when the Compact was drawn) to the 1890s
(when landfill began) are negligible. See table infra Part
VIL.B.2. Thus, the focus is on the 1833 Island.

As set forth in Part VII below, I urge the Court take
into account well-established and compelling practical and
equitable considerations in dividing the States’ sovereign
territories on Ellis Island consistent with the analysis set
out above. A solution that respects history and original
bargains, but does not pretend that they can be applied
mechanically one hundred and sixty years later, is the
best outcome. The final stage in this proceeding will be
to draw New York’s portion of Ellis Island on a map,
see infra Part VIL.B.3., and then to have the States
jointly survey that area so as to produce for the Court
a metes and bounds description capable of immediate
implementation once this proceeding is final.

C. Procedural History
1. The Complaint And Responses

New Jersey’s prayer for relief asked the Court to enter
a decree “declaring the true and correct boundary line
between the State of New Jersey and the State of New
York on Ellis Island.” N.J. Compl. at 15. New Jersey
requested that the Court declare the boundary “to be the
former mean high water line of the original natural island,
approximately 3 acres in size” leaving the “original island

. . within the territory and jurisdiction of the State of
New York” and the rest of Ellis Island—the portion
added by landfill—within New Jersey’s “territory and
jurisdiction.” Id. New Jersey also asked the Court to
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enjoin New York permanently “from enforcing its laws or

asserting its jurisdiction within the filled portions of Ellis
Island.” Id.

New Jersey described the questions she raised as “a
serious and long-standing dispute between New York and
New Jersey concerning the location of their common
boundary on Ellis Island, in the Hudson River and Upper
New York Bay.” N.J. Br. in Supp. of Mot. for Leave at
19. She complained that New York was “expand[ing
her] governmental authority over the filled portion of
Ellis Island” as a result of a fairly recent opinion issued
by the United States Court of Appeals for the Second
Circuit, which applied New York’s workers’ compensa-
tion law to the filled portions of Ellis Island. Id. at 20
(citing Collins v. Promark Prods., Inc., 956 F.2d 383
(2d Cir. 1992)). New Jersey also pointed to develop-
ment proposals for the filled areas of Ellis Island that
might be funded by New York as necessitating “immedi-
ate resolution . . . of the boundary dispute.” N.J. Compl.
at 3.

New York opposed New Jersey’s motion for leave to
file a complaint. Br. in Opp’n to Mot. for Leave. She
argued that New Jersey had failed to allege facts “sufficient
to describe a serious current controversy.” Id. at 14. She
described the “claims by New Jersey [as] inaccurate, over-
stated, and insufficient.” Id. at 15. She urged that judicial
economy thus weighed in favor of denying the motjon.
Id. at 20-22. After reviewing the history of Ellis Island
and its jurisdiction, New York argued that New Jersey
had engaged in a “lengthy history of acquiescence to New
York’s sovereignty,” id. at 16, and that New Jersey’s
“alleged assertions of jurisdiction are facially insufficient
to establish a claim over the Island,” id. at 18. In par-
ticular, New York argued:

(13

Conspicuously lacking in this list [of assertions of
jurisdictions by New Jersey] are instances of legis-
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lative or sovereign action by that State over any
portion of the Island remotely comparable to the
electoral, judicial, tax, and other claims made by New
York. These random and isolated claims of jurisdic-
tion simply do not amount to an attempt by New
Jersey “for many decades to resolve the issues con-
cerning Ellis Island. . . .” They comprise instead
stark evidence of the lengthy indifference of New
Jersey to the Island in the face of extensive claims by
New York during this period.

Id. (quoting N.J. Br. in Supp. of Mot. for Leave). Finally,
New York denied allegations that she was expanding her
jurisdiction over Ellis Island as a consequence of the
Collins decision. Id. at 18-20.

The United States filed an amicus brief, also urging
the Court to deny New Jersey’s motion for leave to file
a complaint. Noting that the “political boundary in the
area of New York Bay and the Hudson River” had been
in dispute between New Jersey and New York “[s]ince
the founding of the United States,” Br, for the United
States as Amicus Curiae (“US. Br.”) at 2 (Apr. 28,
1994) (DI 6), the United States argued that its own
ownership and use of Ellis Island left “very little, if any,
practical conflict between New York and New Jersey
arising from activities on the island.” Id. at 9. It pointed
to the 1808 conveyance by New York of all her “ ‘right,
title and interest’” in Ellis Island, the 1880 cession by
New York of her “‘right and title’ to and ‘jurisdiction
over’” submerged lands surrounding Ellis Island, among
other islands, for wharfing, docking, and other purposes,
and the 1904 conveyance by New Jersey for value of “ ‘all
[her] right, title, claim and interest of every kind’” to
underwater land around Ellis Island. Id. at 5. The United
States urged the Court to await “a more concrete con-
troversy respecting some aspect of state authority.” Id.
at 13.
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Over these objections, this Court granted New Jersey
leave to file the complaint on May 16, 1994. New Jersey
v. New York, 114 S. Ct. 1828 (1994). New York filed
her answer on July 15, 1994. She admitted that the
States entered into the Compact of 1834, establishing a
boundary between them and assigning property and juris-
dictional rights. She further admitted that in 1834 Ellis
Island “was approximately three acres in size” and that
subsequent expansion by artificial fill caused “the Island
[to be] approximately 27.5 acres in size.” Answer § 2.
New York claimed that the entire Island was within her
own “territorial and sovereign jurisdiction,” id., and stated
that her “Landmarks Preservation Commission ([had]
declared FEllis Island to be a New York City landmark
on November 16, 1993,” id. §3." New York defended
her alleged jurisdiction over the Island under the terms
of the Compact of 1834. She raised as an affirmative
defense the doctrine of prescription and acquiescence. Id.
qq 17-26.

This matter was referred to me as Special Master on
October 11, 1994% I met with the parties on November

7 New Jersey filed her motion for leave to file a complaint against
New York several months earlier, on April 26, 1993. I have excluded
from discovery and trial any testimony concerning acts of pre-
scription by either State subsequent to the launching of this litiga-
tion. It is my view that acts of prescription taken after the
Complaint was filed are inherently self-serving and unreliable. See
Tr. of Apr. 4, 1996 Prehearing Telephone Conference Concerning
an Exchange of Letters between N.J. and N.Y. at 10 (Apr. 8,
1996) (DI 267).

8 The Court’s Order referring the matter to me states in rele-
vant part:
It is ordered that Paul Verkuil, Esquire, of Heathrow, Florida,
be appointed Special Master in this case with authority to fix
the time and conditions for the filing of additional pleadings
and to direct subsequent proceedings, and with authority to
summon witnesses, issue subpoenas, and take such evidence as
may be introduced and such as he may deem it necessary to
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3, 1994 for a preliminary status conference, to tour Ellis
Island and its facilities, and to develop the first litigation
management order controlling the schedule in this case.
See Tr. of Status Conference (Nov. 3, 1994) (DI 13);
see also Litigation Management Order No. 1 (Dec. 2,
1994) (DI 19). During February 1995, with the States’
approval, Sadne B. Crocker, a partner in the District of
Columbia law firm of Wright & Talisman, P.C., began to
assist me.®

The States’ counsel prosecuted their cases efficiently
and effectively and it has been a pleasure to work with
them. Pre-trial practice was conducted according to sched-
ules contained in five additional litigation management
orders ™ that were developed with the States during regular
status conferences held on Ellis Island.™ The States pro-

call for. The Special Master is directed to submit such reports
as he may deem appropriate.
New Jersey v. New York, 115 S. Ct. at 309.

9 This is an appropriate point for me gratefully to acknowledge
the exemplary and indispensable service of Ms. Crocker on this
case. Her experience in original cases has been invaluable. I also
want to recognize the dedicated research efforts and other contribu-
tions of Ted Normand, Esq. (Univ. of Penn. Law 1995) and the
organizational efforts at trial of Jonathan Boies (Tulane Law 1997).

10 Litigation Management Order No. 2 (May 15, 1995) (DI 85);
Order Revising Litigation Management Order No. 2 (July 26, 1995)
(DI 120) ; Second Amended Litigation Order No. 2 (Aug. 22, 1995)
(DI 144) ; Litigation Management Order No. 3 (Sept. 29, 1995)
(DI 165) ; Litigation Management Order No. 4 (Jan. 31, 1996)
(DI 223) ; Litigation Management Order No. 5 (Mar. 22, 1996)
(DI 249) ; and Litigation Management Order No. 6 (May 21, 1996)
(D1291).

11 On the following dates, status conferences were convened
among the parties and amici: Nov. 3, 1994 (Ellis Island) (DI
138) ; Mar. 16, 1995 (by telephone) (DI 52); Mar. 20, 1995 (Ellis
Island) (DI 71); Apr. 25, 1995 (National Archives, Wash., D.C.)
(DI 77); May 16, 1995 (by telephone) (DI 88); June 23, 1995
(Phil., Pa.) (DI 117); July 19, 1995 (Ellis Island) (DI 128);
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ceeded to trial in just over two and a half years from the
date we first convened.

After being denied intervention status at my recom-
mendation, New Jersey v. New York, 115 S. Ct. 1996
(1995),” the City of New York actively participated in
the case as an amicus. See Decision and Op. of Special
Master on Mot. of N.Y. City for Leave to Intervene as
Party-Defendant (Apr. 28, 1995) (DI 70) (inviting
New York City to participate as an “active” amicus).
Subsequently, I also granted the City of Jersey City’s
motion to participate in this case as an active amicus.
Decision, Op. and Order of Special Master on Mot. of
the City of Jersey City for Leave to Participate as Active
Amicus Curiae (Nov. 21, 1995) (DI 192). In addition,
at her request, I granted Hudson County, New Jersey
amicus brief filing privileges; several other amici were
granted permission to file briefs on the cross-motions
for summary judgment and after trial. See Order Grant-
ing Mot. of Hudson County for Leave to File a Br. as
Amicus Curiae (Oct. 19, 1995) (DI 180); Br. of Amici
Curiae National Trust for Historic Preservation, N.Y.
Landmarks Conservancy, Municipal Art Society of N.Y.,
Preservation League of N.Y. State and Historic Districts
Council (Mar. 25, 1996) (“Preservation Amici Br.”)
(DI 256).®

Aug. 17, 1995 (Ellis Island) (DI 149); Nov. 1, 1995 (Ellis Island)
(DI 189); Dec. 4, 1995 (Ellis Island) (DI 219); Jan. 30, 1996
(Ellis Island) (DI 222a); Feb. 27, 1996 (by telephone) (DI 238);
Mar. 20, 1996 (by telephone) (DI 248); Mar. 11, 1996 (Ellis
Island) (DI 261); Apr. 4, 1996 (by telephone) (DI 267); Apr. 11,
1996 (Ellis Island) (DI 271); Apr. 18, 1996 (by telephone) (DI °
277) ; Apr. 25, 1996 (Ellig Island) (DI 288); and May 81, 1996
(U.S. Supreme Court) (DI 303).

12 The Court had eé,rlier referred to me New York City’s Motion
to Intervene. See New Jersey v. New York, 115 S. Ct. 1352 (1995).

13-Hudson County and the Preservation Amici were permitted to
file briefs but, unlike New York City and the City of Jersey City,
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2. The Cross-Motions For Summary Judgment

. Following more than a year of factual and expert dis-
covery, both New Jersey and New York filed motions for
summary judgment. The issues raised by these motions
were fully briefed and argued. I held a hearing on sum-
mary judgment on Ellis Island on April 11, 1996. See
Tr. of Summ. J. Hr'g (“Hr'g Tr.”) (Apr. 11, 1996)
(DI 296).

New Jersey supported her summary judgment claims
with affidavits and relied heavily on the interpretation of
the Compact of 1834 by New York’s high court in 1870.
See People v. Central R.R. Co., 42 N.Y. 283 (1870),
appeal dismissed, 79 U.S. (12 Wall.) 455 (1872). That
case gave priority to Article First’s establishment of the
boundary, holding that the New York courts do not have
jurisdiction over the wharves, piers, docks, and other im-
provements on the New Jersey side of the Hudson River
because New York’s jurisdiction over the waters under
Article Third of the Compact of 1834 is “qualified and
limited.” Id. at 300. The court concluded that “i]t
clearly could not have been the intention in these words
[of Article Third] to re-cede to New York what had just
been relmqulshed in respect to the boundary between the
two States in the first article or to nullify the force of such
article.” Id. at 296.

they were not granted the privileges of “active” amici, which
included leave to depose or cross-examine witnesses, file motmns,
or deliver oral argument at hearings or at trial.

14 N.J. Mot. for Summ. J .; Shenton Summ. J. Aff.; Castagna Aff.
(Mar. 5, 1996) (DI 237); Br. of N.J. in Supp. of Its Mot. for
Summ. J. (“N.J. Br. for Summ. J.”) (Mar. 5, 1996) (DI 237);
N.Y. Notice of Mot. (Mar. 5, 1996) (DI 235); Aff. of Judith
T. Kramer in Supp. of N.Y.’s Mot. for Summ. J. (“Kramer Aff.”)
(Mar. 5, 1996) (DI 285) ; Aff. of Michael R. Finamore in Supp. of
N.Y.’s Mot. for Summ. J. (“Finamore Aff.”) (Mar. 5, 1996) (DI
235) ; Mem. of -Law in Supp. of N.Y.’s Mot. for Summ. J. (“N.Y.
Mem. for Summ. J.”) (Mar. 5, 1996) (DI 235).



20
New Jersey argued:

[IIn 1870 . . . the highest state court of New York
[held that] . . . the language of Article 3 when it
spoke of jurisdiction was not [meant to say] sov-
ereignty, the full range of governmental authority.

What [the framers of the Compact were] speaking
to . . . was the limited jurisdiction conferred for
police and sanitary jurisdiction and to promote the
interest of . . . navigation. . . .

Hr'g Tr. at 15-16 (Mr. Yannotti for New Jersey).

New Jersey also relied on the opinion by Justice Holmes
in Central Railroad Co. v. Mayor of Jersey City, in which
this Court resolved the continuing tax dispute addressed
in the 1870 New York State court litigation, holding that
New Jersey has authority under the Compact to impose
a tax on the underwater lands on her side of Article
First’s boundary line. Justice Holmes interpreted “bound-
ary” in Article First to mean “sovereignty,” an analysis
New Jersey has promoted in this case and one which
New York has vehemently disputed.

Relying on this Court’s holding in Georgia v. South
Carolina, 497 US. 376 (1990), New Jersey argued that
the landfill added by the federal government after 1890
caused the size of Ellis Island to be changed by avulsion,
not accretion. Under the common law, avulsion does not
change the boundary line that was drawn on Ellis Island
in 1834 under Article Second of the Compact, according
to which New York retained whatever jurisdiction she
still had over the original 1833 Island. See N.J. Br. for
Summ. J. at 53; Hr’g Tr. at 78.

New Jersey also highlighted several instances in which
the federal government recognized the filled portions as
a part of New Jersey’s sovereign territory. She pointed,
for example, to a 1904 legal opinion by United States
Attorney General William Henry Moody at the time
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the United States purchased the tideland deed from
New Jersey to start the landfill; a 1963 legal opinion by
the General Services Administration; a 1968 National
Park Service (“NPS”) preliminary master plan for the
use of Ellis Island and subsequent statements by the
NPS; and the 1992 position taken by the United States
in the Collins litigation with respect to Article Second of
the Compact. See N.J. Br. for Summ. J. at 55-58. New
Jersey thus implied that the federal government had
bolstered repeatedly her interpretation of the terms of
the Compact of 1834.

With regard to New York’s affirmative defense of pre-
scription and acquiescence, New Jersey took the position
that New York “cannot establish that it has been in pos-
session and control of the filled portion of Ellis Island”
by virtue of New York’s two-time cession of jurisdiction
to the United States. Hr’g Tr. at 76. Further, she argued
that her own assertion of rights or prescriptive acts and
long series of acts of non-acquiescence “created a live
and standing dispute.” Id. at 95-106. Affidavits by two
of New Jersey’s expert witnesses, the historian for the
Immigration and Naturalization Service, Marian L. Smith,
and historian James P. Shenton, described New Jersey’s
acts of non-acquiescence. See Aff. of Marian L. Smith
for the State of N.J. (“Smith Summ. J. Aff.”) (Mar. 26,
1996) (PE 490);™ Shenton Summ. J. Aff. Both affiants
concluded that New Jersey repeatedly asserted her sover-
eignty over the filled portions of Ellis Island from 1890
to the present. See Smith Summ. J. Aff. €9 72-74, 78,
135-36; Shenton Summ. J. Aff. €7, 19-20, 24, 30-31,
49-53, 55, 79-80, 92..

In her cross-motion for summary judgment, New York
interpreted the Compact of 1834 to have separated prop-
erty rights from jurisdiction, giving New Jersey only the
former on her side of Article First’s boundary line; this,

15 Ms. Smith’s summary judgment affidavit is also referred to in
the record as her trial affidavit.
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declared New York, was the “‘great object’” of the
Compact. N.Y. Mem. for Summ. J. at 41. She argued
that “present jurisdiction” in Article Second qualified only
the scope of New York’s sovereignty, not its geographical
limits. Id. at 50; see also Preservation Amici Br. at 22-
23 (present jurisdiction was meant to be “ ‘coterminous’
with the entity of Ellis Island, no matter how its physical
boundaries might change over time”).

New York relied on case law in her favor, especially
the New Jersey Supreme Court case, State v. Babcock,
30 N.J.L. 29 (Sup. Ct. 1862), where Justice Elmer, one
of New Jersey’s commissioners in the negotiations of the
Compact, opined:

Although, for some purposes, New Jersey is bounded
by the middle of the Hudson river, and the state
owns the land under the water to that extent, exclu-
sive jurisdiction, not only over the water, but over
the land to the low water line on the Jersey shore, is,
in plain and unmistakable language, granted to, or
rather acknowledged to belong to the state of New
York.

Id. at 31-32. New York also pointed to the recent deci-
sion in the Collins case, in which the Second Circuit held
that New York’s workers’ compensation laws applied to
the filled portions of Ellis Island, which “remains a part
of New York by acknowledgement of the government and
without objection (except in this case) by New Jersey.”
956 F.2d at 387.

As to this Court’s Central Railroad case, New York
contended that Justice Holmes erred in equating “bound-
ary” in Article First with “sovereignty.” New York
declared: '

New York had sovereignty all the way to the high
water mark on the Jersey shore. [Justice Holmes]
was wrong, therefore, in saying that boundary means
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sovereignty. . . . [Under the Compact] New York
retained jurisdiction and sovereignty over the western
side of the Hudson River in exchange for which
New Jersey got jurisdiction over its own docks,
wharves and piers, riparian rights and the right to
regulate the fisheries on its side of the border.

Hr'g Tr. at 29 (Mr. Hughes for New York). New York
pointed out that, in any event, the Central Railroad
Court did not have the benefit of New York before it as
a party nor a full briefing of Compact negotiations or
subsequent history. N.Y. Mem. for Summ. J. at 53.

New York documented her acts of prescription over
the Island, including application of her wage levels and
laws, workers’ compensation laws, safety regulations and
specifications, judiciary systems, police services, fire serv-
ices, and health services. See id. at 18-34. New Jersey
acquiesced in her prescriptive acts, concluded New York,
“and, most importantly, [New Jersey] has never suffused
the hearts of every immigrant whose first, precious step
onto United States soil caused a tear to spill on the card
pinned to his or her lapel which read . . . destination
‘New York.”” Id. at 68-69.

I denied both motions for summary judgment, without
prejudice to renewal at trial, for three reasons. First,
many material facts were still in dispute, as ultimately
evidenced by post-trial papers. After trial, the States
proposed a total of 1,017 findings of fact. See New
York’s Proposed Findings of Fact (“NYPFF”) (Oct. 3,
1996) (DI 365); New Jersey’s Proposed Findings of
Fact (“NJPFF”) (Oct. 12, 1996) (DI 366). Prior to
trial, they stipulated to eighteen. See Stipulated Facts
(July 10, 1996) (DI 338a).

Not only had there been little resolution of material
facts at that time, but the Court’s referral of the case to
me compelled a careful examination of all factual issues.
Cf. California ex. rel. State Lands Comm’n v. United
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States, 457 U.S. 273, 278 (1982) (no special master
appointed because “[n]o essential facts” were disputed);
South Carolina v. Katzenbach, 383 U.S. 301, 307 (1966)
(no special master appointed because “no issues of fact
were raised in the complaint”). The Court’s jurisprudence
teaches that, in original jurisdiction cases, full and liberal
factual development is important because of the lofty
historical, territorial, and financial implications of these
cases to the states involved. See United States v. Texas,
339 U.S. 707, 715, modified, 340 U.S. 848 (1950). I
noted that the Court had found a case and controversy,
taken jurisdiction, and assigned the case to a Special
Master. 1 thus inferred that the Court believed that
factual issues were raised. New York’s theory of the case
in her motion for summary judgment had not changed
from her brief opposing jurisdiction, and those factual
issues persisted. See Interim Op. of Special Master on
Cross-Mots. for Summ. J. (“Interim Op.”) at 34-37 (May
9,1996) (DI 286).

Under the prevailing standards articulated in Anderson
v. Liberty Lobby Inc., 477 U.S. 242, 248-50 (1986),
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986),
and Lujan v. National Wildlife Federation, 497 U.S. 871,
888 (1990), I concluded that “several of the outstanding
fact, or mixed fact and law, questions may be reasonably
resolved in favor of either party and, indeed, they have
been in the past.” Interim Op. at 39 (citations omitted).

Second, the Compact of 1834 appeared ambiguous on
its face. Not only were New Jersey and New York deduc-
ing exactly opposite facial meanings from its terms, but
there were counterpoint interpretations from each State’s
courts. As I saw it, an evidentiary proceeding would
introduce extrinsic evidence of Compact history and sub-
sequent Compact operations that would help to clarify its
terms.
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The parties even disagreed about the nature of the
litigation. New Jersey’s complaint raised a boundary is-
sue, but during the hearing on summary judgment, New
York City, arguing on behalf of New York, asserted that
it was a property, not a boundary case:

It is not conceptually [a boundary case]. It has to
do with New York territory that happens to be in
the middle of New Jersey territory. It is boundary
in the sense of the geographical limitations of a prop-
erty like an individual riparian property. It is not
boundary in the sense of the center line between two
states.

Hr'g Tr. at 45-46 (Ms. Helmers, for Amicus New York
City arguing for New York).

Finally, although I found New Jersey’s evidence of non-
acquiescence to be fairly convincing at the time of the
summary judgment hearing, I ruled that New York should
nevertheless have the opportunity to develop her evidence
of prescription during trial. In particular, New York had
at that time submitted only post-complaint evidence of her
taxing activities on Ellis Island, see Finamore Aff., which
I advised her would be irrelevant. I noted that she should
have the opportunity to introduce timely tax evidence at
trial. See Interim Op. at 24 n.85, 31. I further concluded
with respect to New York’s affirmative defense of pre-
scription and acquiescence that New York “will be chal-
lenged [during trial] to defend her theory that, despite
numerous legislative, administrative and public efforts
over the decades to settle the border issues, New Jersey
has acquiesced by failing to file a lawsuit before 1993.”
Id. at 31. 1 denied both States’ motions for summary
judgment on May 9, 1996.

3. The Trial

Following a pre-trial conference held in the West Con-
ference Room of the United States Supreme Court on
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May 31, 1996, the States expeditiously prepared for
trial. They filed a Joint Pre-Trial Order (July 8, 1996)
(DI 337), which detailed their intended cases, listed pro-
posed stipulated and contested facts, presented the cre-
dentials of their intended expert witnesses, and generally
set forth the plan for trial.

Pursuant to Litigation Management Order No. 6, by
June 10, 1996 both parties had filed various pre-trial
motions. New York requested that she be permitted to
conduct a voir dire of expert witnesses at trial. See
Letter from Judith T. Kramer to Paul R. Verkuil (June 4,
1996) (DI 304). New York also objected to the qualifi-
cations or scope of expertise of certain of New Jersey’s
expert witnesses. In particular, New York objected to cer-
tain testimony of Ms. Smith, Dr. Shenton, and Mr. Cas-
tagna as speculative or irrelevant. New York concluded:

It is New York’s understanding that the purpose
of this hearing is to develop as full a factual record
as possible for the United States Supreme Court.
Accordingly, New York does not believe that preclu-
sion is an appropriate remedy in most instances.
However, if the Court is inclined to grant New
Jersey’s application for preclusion in whole or in
part, New York’s application for preclusion should
also be granted.

Letter from Judith T. Kramer to Paul R. Verkuil Re-
garding Objections to Expert Ops. at 4-5 (June 10, 1996)
(DI 311). New York also objected to certain of New
Jersey’s documents on various grounds. Letter from
Judith T. Kramer to Paul R. Verkuil Regarding Objec-
tions to Docs. (June 10, 1996) (DI 311).

New Jersey had earlier moved to exclude portions of

expert testimony to be presented by New York experts,
Drs. Hershkowitz and Kraut and Mr. Unrau. New Jersey’s
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bases for requesting exclusion included relevancy and spec-
ulation. Mot. of the State of N.J. to Exclude or Limit
Expert Test. and to Bar the Admis. of Test. Concerning
the Collection of Taxes by the State of N.Y. or the City
of N.Y. (Mar. 5, 1996) (DI 237). New Jersey renewed
that motion on June 10, 1996 and further objected to the
testimony of Dr. Squires as beyond the scope of his exper-
tise. Proposed Joint Final Pre-Trial Order at 14 (June
10, 1996) (DI 309). In addition, New Jersey raised
objections to the testimony of several of New York’s
proposed fact witnesses, id. at 10-11, and to certain of
New York’s documents, id., Ex. E at 3.

In response to those motions or requests I issued an
order and memorandum on pre-trial issues. See Order
and Mem. of Special Master on Pre-Trial Issues (June 21,
1996) (DI 323). I agreed to permit a focused voir dire
of the expert witnesses during trial and afforded the parties
an opportunity to submit additional qualifications for their
expert witnesses before trial. I further denied all motions
or requests to limit expert testimony and denied all objec-
tions to the testimony of fact witnesses or to documents,
subject to renewal at trial.

Shortly before trial, New York requested that she be
permitted to amend her pleadings to add the affirmative
defense of laches. New York had not raised the defense
in her answer, during pre-trial proceedings, or in her
motion for summary judgment. I noted this in my interim
opinion denying the cross-motions for summary judgment,
stating:

The defense of prescription and acquiescence
appears to be a fallback position for New York
should she not prevail on her interpretation of the
Compact of 1834. At this juncture, her arguments
would benefit from stronger references to the relevant
facts and law. Finally, she should distinguish between
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acquiescence and laches, as this Court has held that
laches is inapplicable to cases of original jurisdiction.

Interim Op. at 51 (citing Illinois v. Kentucky, 500 U.S.
380, 388 (1991) (where the Court held the defense
of laches inapplicable to boundary disputes in cases of
original jurisdiction) ).

In response to my request that she distinguish the
defense of laches, New York requested that she be per-
mitted to add that defense in the final joint pre-trial
order which New York believed “supersedes the pleadings
previously filed in this case.” N.Y.’s Responses to N.J.’s
Objections at 3 (June 12, 1996) (DI 315). New York
relied on Kansas v. Colorado, 115 S. Ct. 1733 (1995)
(an interstate river compact case), which noted that the
question of whether laches would apply in a case involv-
ing “the enforcement of an interstate compact” was unre-
solved. Id. at 1742.

Although I did not permit New York formally to raise
the defense of laches before trial, I did admit evidence
of prejudice introduced by New York’s experts during
trial, see, e.g., Tr. 7/25/96 at 1952-61; Tr. 7/30/96 at
2477-78, and most of the evidence supporting an affirm-
ative defense of laches entered the record as part of New
York’s proof of acquiescence. Thus, in addition to my
legal conclusions, the Court has the factual record it needs
to apply the doctrine of laches, should it decide to do so.

Trial was conducted for twenty-three days between
July 10 and August 15, 1996. Two days of trial were
held on Ellis Island to accommodate those witnesses whose
testimony benefitted from being on the scene.® New Jersey

16 The trial created its own historic legacy, as it was apparently
the first to be held in the stately venue of the West Conference
Room of the United States Supreme Court as well as the first trial
held on Ellis Island itself.
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proffered the testimony of three fact witnesses and five
expert witnesses, including two historians and three scien-
tists. New York put forward eight fact witnesses and
five experts—three historians and two scientists. The bio-
graphical data for the expert witnesses is contained in
the Final Joint Pre-Trial Order.

The trial record yielded over four thousand pages of
testimony and just under two thousand documents.

4. Post-Trial

The parties submitted memoranda of law and proposed
findings of fact. See Post-Trial Br. of N.J. (“N.J. Post-
Trial Br.”) and NJPFF (Oct. 12, 1996) (DI 366); N.Y.’s
Post-Trial Mem. of Law (“N.Y. Post-Trial Mem.”) and
NYPFF (Oct. 3, 1996) (DI 365). Two amicus briefs
were filed in support of New York, by the City of New
York and by the Preservation Amici respectively. See
Post-Trial Br. of the City of N.Y., as Amicus Curiae, in
Supp. of the State of N.Y. (“The City Post-Trial Br.”)
(Oct. 12, 1996) (DI 367); Post-Trial Br. of Amici Curiae
National Trust for Historic Preservation, N.Y. Landmarks
Conservancy, Municipal Art Society of N.Y., Preserva-
tion League of N.Y. State and Historic Districts Council
(“Preservation Amici Post-Trial Br.”) (Oct. 12, 1996)
(DI 368). Both New Jersey and New York filed reply
memoranda on October 24, 1996. See Reply Br. of N.J.
(“N.J. Reply”) (Oct. 24, 1996) (DI 369); N.Y.’s Reply
Mem. of Law (“N.Y. Reply”) (Oct. 24, 1996) (DI 370).

In a telephone conference with the parties on November
23, 1996, I encouraged them to meet for settlement nego-
tiations. I then advised the parties that I would continue
to prepare this report pending their meeting. Letter from
Paul R. Verkuil to Peter Verniero, Attorney General of
N.J. and Dennis C. Vacco, Attorney General of N.Y.
(Dec. 3, 1996) (DI 375a). Counsel for the parties ad-
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vised me in a telephone meeting on January 24, 1997
that the Attorneys General and counsel from both States
discussed settlement options on January 15, 1997, but
settlement would not be possible.

D, The Role Of The Special Master

In conducting the pre-trial proceedings and the trial
itself, and in offering my recommendations to the Court
in this report, I was guided by the following principles.

1. Approach To Procedural Malters

With respect to the minor discovery disputes that arose
before trial and the evidentiary motions brought by the
parties during trial, I adopted a flexible approach sug-
gested by Supreme Court Rule 17.2." Relying on the
Court’s pronouncements, I took a generous view of the
admission of evidence and factual development. See, e.g.,
United States v. Texas, 339 U.S. at 715. I generally
favored a principle of inclusion over exclusion in creating
a record. See, e.g., Tr. 7/30/96 at 2778. This seemed
the best course in a proceeding before a special master
sitting without a jury, whose task is to prepare a complete
picture for this Court to evaluate.

My tendency toward over-inclusiveness prompted objec-
tions from both States, in particular New York. Her
objections in this respect became increasingly pointed,
as her attorneys suggested that I was admitting evi-
dence and testimony in an evenhanded manner. See, e.g.,
Tr. 7/23/96 at 1610 (Ms. Kramer for New York opines
that “I think, frankly, there has been an un-evenhanded-
ness in the rulings here.”); Tr. 7/25/96 at 1971 (Ms.

17 Rule 17.2 addresses procedure in original jurisdiction cases.
It states: “The form of pleadings and motions prescribed by the
Federal Rules of Civil Procedure is followed. In all other respects,
those Rules and the Federal Rules of Evidence may be taken as
guides.”
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Kramer comments that “[i]t’s unusual” when New York
prevails on an objection); Tr. 7/26/96 at 2139 (Ms.
Kramer reiterates the “un-evenhandedness” of the Court’s
rulings). Sensitive to this criticism, I carefully evaluated
my rulings and believe that they were, indeed, fair, reason-
able, and supported by law. All rulings were made in. the
interest of the smooth and expeditious progression of trial
and were squarely supported by the federal rules and
Supreme Court practice.

2. Substantive Bases For The Decision

I have reached my recommendations after a thorough
review and analysis of the initial pleadings and subsequent
briefs by the parties and amici, the extensive record of
testimony and exhibits produced by and for trial, the
applicable jurisprudence, pre-Compact, Compact and re-
lated history, post-Compact events, pre-trial motions, clos-
ing arguments of counsel and post-trial memoranda.

I have been presented with an interstate border case
based upon an interstate compact. The Compact of 1834
was approved by the Congress of the United States and
is thus tantamount to a federal statute.”® My primary
task has thus been to interpret that Compact. I have
regarded the plain meaning of the Compact to be control-
ling in the instances where it is unambiguous—for exam-
ple, in Article First’s delineation of the boundary between
the States.

Where it has been necessary to probe beyond the lan-
guage of the Compact for guidance, I have relied mainly
on primary sources placed in the record by the parties or
their experts during trial or on congressional or state docu-

18 Technically, negotiations under the Compact were concluded
in 1833, but because it did not become law until Congress approved
it in 1834, I have used that date to describe it, unless the prior
year was more appropriate for the context of discussion.
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ments of accepted probative value. The primary docu-
ments in the record are the most important extrinsic evi-
dence. Later interpretations of these documents by judges
in various cases, by commissioners or by experts at trial,
while probative, are not as reliable. See Arizona v. Cali-
fornia, 292 U.S. 341, 360 (1934) (declining to con-
sider evidence of oral statements by negotiators “which
were not embodied in any writing and were not com-
municated to the government of the negotiator or to its
ratifying body.”). The extrinsic evidence I have considered
includes the original record in the 1829-30 New Jersey v.
New York case; pre-Compact history, including facts stip-
ulated by the parties in the Joint Pre-Trial Order; pre-
Compact negotiations; pre-Compact and post-Compact re-
lated jurisprudence from this Court and the courts of both
States; expert testimony; and written reports. I have
evaluated and relied upon historic maps prepared during
relevant time periods and submitted in evidence, as well
as maps and surveys prepared by the parties for this case.

I have also given weight to the course of conduct of
the parties and the federal government in operating accord-
ing to the terms of the Compact after 1834. This conduct,
while not direct evidence of the intent of the States in
framing the Compact, is probative of theories about Com-
pact meaning because it preceded the litigation-inspired
theories offered in this case. In this regard, I find the
1921 Port Authority amendment to the 1834 Compact
(“Port Authority amendment”), as well as the legislative
reports submitted in connection with that amendment, sig-
nificant and revealing. This amendment—the only such
amendment—to the Compact raised vital issues concern-
ing Harbor management for both States.

In addition to construing the Compact, I discuss and
draw upon various principles of common or international
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law, in particular the doctrines of avulsion and accretion
and prescription and acquiescence. These rules of law
are incorporated into this Court’s original jurisdiction
jurisprudence.

To fashion the recommended remedy, I have relied
upon this Court’s decisions that emphasize the practical
and equitable dimensions of my task. While construing
the Compact according to intrinsic and extrinsic evidence
in order to determine the appropriate boundary line on
Ellis Island, I have borne in mind that this Court sits as
a court of both law and equity, a dual role it has long
assumed in original jurisdiction cases. Thus, I have
sought to devise a boundary line that satisfies legal theory,
and also that is fair, practical, and convenient. In short, I
try to recommend a boundary that would actually work
in a situation where two sovereign states must co-exist
cheek-by-jowl on a small island under constant public
scrutiny. '

II. THE HISTORICAL SETTING

This Court has emphasized that in resolving boundary
disputes between states “the nature and history of the
controversy must be considered.” Vermont v. New Hamp-
shire, 289 U.S. 593, 605 (1933); see also Leo Sheep Co.
v. United States, 440 U.S. 668, 669 (1979) (stating that
“‘courts, in construing a statute, may with propriety recur
to the history of times when it was passed; and this is fre-
quently necessary, in order to ascertain the reason as well
as the meaning of particular provisions in it.’” (citation
omitted) ). This section is designed to meet that charge.

Few controversies ever to come before the Supreme
Court have a stronger hold on our history and traditions.
This boundary dispute is at least one hundred seventy
years old, and may exceed three hundred years. Meta-
phorically, one could even place the beginning of the
controversy almost four hundred years ago, when Henry
Hudson, as recorded by his first mate, noticed the “soft
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ozie- ground” of several small islands while sailing into
what. would become New York Harbor.” In terms of lit-
erary tradition, moreover, how many “little islands” can
claim to have been celebrated in verse by Walt Whit-
‘man? %

One of those islands, named after Samuel Ellis, an
early owner, retains a profound hold on the American
psyche. Ellis Island symbolizes the hopes of a new land,
opportunity and redemption; for many, it is the place
where the American dream began. From 1892 to 1954,
twelve million immigrants were processed through its
doors. Estimates suggest that one hundred million Ameri-
cans, or forty percent of our citizens, trace their ancestry
to that spot. See Dr. Alan M. Kraut Expert Report at 1
(undated) (DE 933). For them, Ellis Island is probably

a more powerful symbol than Jamestown or Plymouth
Rock.

The controvery between New Jersey and New York
regarding their sovereign boundary was formally launched

- 1 One of New York’s expert witnesses, Dr. Hershkowitz, com-
menced his report and trial testimony with references to Henry
Hudson’s journal (written on the Half Moon in 1609) in which
‘Hudson apparently describes what became Ellis, Bedlow’s, and
Governors Islands. See Dr. Leo Hershkowitz Expert Report, Ellis
Island, the “Soft Ozie Ground” 1 (Oct. 16, 1995) (DE 938) (citing
J. Franklin Jamison, Narratives of New Netherlands 17, 19-21
(1909) ) ; see also Tr. 7/23/96 at 1567-68.

20 Tn her brief accompanying her motion for summary judgment,
New York quotes from Whitman's poems Manahatta and City
of Ships:

The following sea—currents, the little Islands, larger adjoining
islands, the heights, the villas . . . City nestled in bays! My
City.

O the black ships!

O the fierce ships.

O the beautiful sharp-bow’d steam ships and sail ships,
City of the world. ... ' ‘
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in 1829 with an original suit before this Court that was
itself extremely controversial. New Jersey v. New York,
28 U.S. (3 Pet.) 461 (1830). That suit was brought to
resolve an underlying boundary dispute between the States
that predated the Constitution. The primary source of
contention arose from the 1664 grant from King Charles
IT of England to the Duke of York that established New
York as a royal colony. That grant led to a further
transfer that same year from the Duke of York to Lord
Berkeley and Sir George Carteret, the proprietors of the
area that became New Jersey. This grant transferred the
lands west of Long Island and Manhattan Island “bounded
on the east part by the main sea, and part by Hudson’s
river.” Report of the Commissioners on the Controversy
with the State of New-York Respecting the Eastern Bound-
ary of the State of New-Jersey (“Report of the Commis-
sioners”) at 6 (Oct. 30, 1807) (PE 199-221); Shenton
Summ. J. Aff. 10 (Mar. 5, 1996) (PE 487). This
language spawned a history of disputed interpretation.
New York interpreted the New Jersey grant to be bounded
on the east by the Hudson River, but not to include it.
New Jersey countered that she, as a co-equal colony and
state, was entitled to consider the middle of the river
as the correct boundary. Shenton Summ. J. Aff. §11.
In any event, their clashing interpretations of the terms
of the 1664 grant were central to the lengthy negotiations
that culminated in the 1834 Compact, which settled the
1829 lawsuit.

A. The Steamboat Controversy

The question of why the boundary dispute intensified
when it did is itself interesting historically. In effect, the
controversy matured with the advent of the steamboat and
the growth of river commerce. The development of the
steamboat was a boon to commerce on the Hudson River
and the Bay of New York and it forced the States to
determine territorial rights to navigable waters. In its
practical dimensions, the boundary dispute thus has an
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intriguing connection to one of the landmark decisions of
this Court, Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1
(1824), the steamboat monopoly case, through which
“Chief Justice Marshall announced the essential role of the
federal government in the regulation of interstate com-
merce. An-understanding of that decision illuminates the
stakes behind the first New Jersey v. New York case,
helps to explain why it arose when it did, and thus in-
forms the analysis of the Compact.

The seeds of Gibbons v. Ogden were planted before the
nineteenth centry had even begun. In 1798 Robert Liv-
ingston secured from New York a monopoly for the oper-
ation of steamboats upon the waters of the State. The
monopoly was over the entire Hudson River and Bay of
New York, hence even traffic between New Jersey ports
fell within its purview. On the basis of the monopoly and
with Livingston’s support, Robert Fulton built the Cler-
mont. Her first voyage was in 1807. See Maurice G.
Baxter, The Steamboat Monopoly: Gibbons v. Ogden,
1824 12-13 (Paul Murphy ed., 1972).

By exercising monopoly control of steamboat traffic
over the entire Hudson River and New York Bay, New
York effectively forced a resolution of the territorial issue.
When steamboat traffic from Hudson River cities like
Albany and Troy journeyed to the City of New York and
across to ports in New Jersey such as Elizabethtown and
Jersey City, clashes became inevitable. The same year
that Livingston and Fulton launched their steamboat, com-
missioners from both States first met to resolve the ques-
tion of the “eastern boundary of New Jersey.” The States
had authorized by legislative acts separate sets of com-
missioners to negotiate the boundary issue. See Report
of the Commissioners; see also Governor’s Message (Feb.
-5, 1908) (PE 222-57). But after extensive written and
face-to-face negotiations during September and October
1807, each set of commisisoners reported back to their
governors that they had been unsuccessful. See Report
of Commissioners. ‘
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After the negotiations between the commissioners
failed, each State staked her legislative claim to the River
and Bay. The New Jersey legislature enacted a statute
establishing “the boundary lines of the County of Bergen
to be the middle or midway of the [Hudson River] waters
adjoining the said county.” Votes and Proceedings of
‘the 43rd General Assembly of the State of N.J. (“Pro-
ceedings of the N.J. General Assembly”) (Jan. 12, 1820)
(PE 258). For her part, New York enacted a statute
declaring “that the whole of river Hudson, southward of
the northern boundary of the City of New York and the
whole of said bay between Staten Island and Long or
Nassau Island, shall so forth be deemed to be within the
jurisdiction of the City and County of New York.” 1808
N.Y. Laws 313-15.

It soon became clear that despite their legal monopoly,
Livingston and Fulton did not exercise a technological
monopoly over the use of steamboats. In 1808 John Cox
Stevens at Hoboken built the Phoenix, intended to ply as
a passenger boat between New Brunswick and New York.
The monopoly held by Livingston and Fulton, however,
prevented the Phoenix from entering New York waters.
Stevens thus ran her between Philadelphia, Pennsylvania
and Trenton, New Jersey.

A year later Fulton built the Raritan, which made trips
between New Brunswick, New Jersey and New York City.
The route between the two chief cities of the country thus
essentially required travel on both the Phoenix and the
Raritan. By 1810 the two ships ran in connection with
each other as part of one route. The significant profits of
the Raritan, of course, went only to Livingston and
Fulton. :

Irked, New Jersey demanded that if her citizens could
not build a steamboat and send it across the Hudson
River to New York without the permission of Fulton and
Livingston, then no boat having the Fulton and Livingston
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license should enter the waters of New Jersey. The States
-became engaged in a legislative jousting contest. New
York had enacted a statute providing that if anyone should
navigate a steamboat in New York waters without the
Livingston and Fulton license, the party aggrieved by such
unlicensed steamboating was authorized to seize the un-
licensed boat. Referring to this New York law, New
Jersey passed a statute providing that if anyone did seize
such an unlicensed boat belonging to a citizen of New
Jersey and lying on the waters between the States, the
owners of the unlicensed boat were authorized to seize
in return any boat belonging to any citizen of New York
found in any waters of New Jersey. See Charles Warren,
The Supreme Court in United States History 597-99 (rev.
ed. 1926).

Fulton and Livingston now threatened to withdraw the
Raritan, grant no licenses to run steamboats to New Jersey
and thus ruin New Brunswick. Progress Report (“Re-
port”), N.Y. Legis. Docs., 142d Sess., No. 103, at 71-
73 (1919) (citing 3 McMaster's History of the People of
the United States 490-91). A formal challenge to the
monopoly was inevitable.

The parties who brought the great test case that wound
up in this Court were particularly well-suited to the task.
Aaron Ogden personified the connections between the
steamboat monopoly and the territorial claims by New
York and New Jersey. He had been one of the four com-
‘missioners selected by the State of New Jersey in 1807
to present her claims to New York. Initially, he operated
a steamboat between New York and Elizabethtown, New
Jersey in defiance of the monopoly, but he ultimately ac-
cepted a license from the successor-owner of the license
and ended up supporting the monopoly. The defendant
was Thomas Gibbons, a partner of Ogden’s, who oper-
ated a second steamboat from New Jersey to New York
in derogation of the monopoly.
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The irony of Ogden suing a New Jersey partner in New
York to enforce a monopoly granted by New York could
‘not have been lost on the legal community of the time.
The New York Chancery Court granted Ogden an injunc-
tion against Gibbons’s competing operation and its deci-
sion was upheld by the New York Court of Errors.

On appeal to this Court, Gibbons argued that the state
monopoly by itself violated interstate commerce and that,
in any event, his federal coasting license had the effect of
preempting state regulatory law. See 22 U.S. at 3-33*
The existence of the federal license allowed the Court to
vindicate ‘Gibbons’s position and also to avoid resolving
whether states retained power to legislate on matters- of
interstate commerce in the absence of federal legislation.
See 22 U.S. at 212-15. The actual holding of Gibbons
was therefore a narrow one, even though its implications
set the stage for the expansion of federal power over inter-
state commerce. After Gibbons the distinction between
inter- and intrastate commerce remained elusive and led to
further litigation in New York.

Some holders of the Livingston-Fulton monopoly were
not prepared to quit. Promptly after this Court’s decision,
an interloping steamboat, deceptively named The Olive
Branch, challenged the intrastate dimension of the monop-
oly. Interstate routes were obviously precluded by Gib-
bons v. Ogden; the legality of purely intrastate trips, how-
ever, was unresolved. On appeal from the Chancery
Court, Chief Justice John Savage, writing for a majority
in the New York Court of Errors, refused to enjoin com-
petitive traffic even if it involved a purely intrastate trip.
North River Steamboat Co. v. Livingston, 3 Cow. 714
(N.Y. 1825). With this decision, the steamboat monop-

21 Daniel Webster argued the first point for the appellants and
William Wirt, Attorney General of the United States, the second.
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oly was brought to an end after some thirty contentious
years.

The question of territorial rights between New Jersey
and New York, brought to the surface by the steamboat
monopoly, only increased in importance. It has been esti-
mated that the number of commercial steamboats grew
from eight to sixty-four a year after Gibbons v. Ogden was
decided. See John Steele Gordon, The Steamboat Mo-
nopoly, 44 Am. Heritage 20-21 (Nov. 1993). As com-
petitive steamboat traffic brought increasing commercial
activity, shorelines and harbor access became even more
crucial

22 During the era of the steamboat controversy, Ellis Island,
although not a focal point in the use of the Harbor, also changed
hands. In 1800 New  York enacted legislation ceding substantial
jurisdiction over Governors, Bedlow’s and the Oyster Islands (of
which Ellis Island was one) to the federal government. 1800 N.Y.
Laws 7. New York reserved to herself “the execution of any process,
civil or criminal, issuing under the authority of this state.” Id.

In 1808 New York enacted legislation authorizing her governor
to purchase Ellis Island, which had been in private hands, for
$10,000; it was then conveyed to the United States on June 30,
1808. That deal has been described as follows:

[Lieutenant Colonel] Williams [of the United States War
Department] ran into “all manner of difficulties” about the title
[to Ellis Island] and decided to ask the state of New York to
give the federal government title and buy up the different
claims. The necessary legislation was forthcoming, calling for
condemnation by a special jury. The jury priced the island at
$10,000, and Williams was outraged.. They had “estimated
capabilities instead of real estate . . . taking into eonsideration
the advantage of setting fish nets on the flatts all around,
letting rakes to the oystermen, & keeping a house of entertain-
ment for all these amphibious customers” [he wrote]. It was
a very high price to pay for “23; acres of sand bank.”
Thomas M. Pitkin, Keepers of the Gate: A History of Ellis Island
5 (1975).

The federal government built Fort Gibson on the Island in the
period immediately preceding the War of 1812. Shenton Summ.
J. Aff. {9.
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. B. The Original New Jersey v. New York Case

In order to resolve the extent to which each could
control the traffic calling at her own ports, or indeed still
control the burgeoning traffic on the navigable waters of
the Hudson and the Harbor, the States renewed nego-
tiations. Soon a new set of commissioners with a familiar
mission—drawing the interstate boundary between New
Jersey and New York—was appointed. They began meet-
ing in June 1827 and continued through September of
that year. By January 1828 both sides acknowledged that,
like their 1807 brethren, they had failed to reach an
amicable resolution. Report of the Commissioners of New
York (Jan. 26, 1828) (PE 280-92).2 They then con-
curred in the “expediency of referring the decision of the
controversy to some indifferent and impartial tribunal.”
This language was stated in New Jersey’s letter to New
York of September 15, 1827, and quoted in apparent
agreement by New York on September 17, 1827. Id. By
“impartial tribunal,” however, New Jersey had intended
the United States Supreme Court, whereas New York ex-
pressed the view that perhaps their respective governors
should meet. Id.

On February 20, 1829 New Jersey filed suit against
New York in this Court. New Jersey v. New York, 28
U.S. (3 Pet.) 461 (1830).2* The purpose of the lawsuit
was to settle the sovereign boundary between the States,
but New Jersey conceded in her complaint that New York
had acquired Ellis Island by adverse possession. See supra

23 The commissioners for New York were John T. Irving,
Nathaniel Pitcher, Samuel A. Talcott, Harmanus Bleeber, and
Hemm I. Redfield. New Jersey was represented by Richard Stockton,
John Rutherford, Theodore Frelinghaysen, James Parker, and
Lucius Q.C. Elmer. James Parker had also served as a New Jersey.
commissioner in 1807.

2¢ New Jersey was represented by William Wirt, Attorney Gen-
eral of the United States, who had earlier represented Gibbons
before the Court in Gibbons v. Ogden. See supra note 21.
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Part 1.B. New York refused to respond to New Jersey’s
complaint, raising reservations about the power of this
Court to compel sovereign states to appear before it.*
At New lJersey’s request, this Court issued a subpoena
ordering New York to appear, adding the threat of pro-
ceeding to judgment ex parte if no response was forth-
coming. See New Jersey v. New York, 30 U.S. (5 Pet.)
284, 287 (1831). In that Order, Chief Justice Marshall
stated: “This is a bill filed by the state of New Jersey
against the state of New York, for the purpose of ascer-
taining and settling the boundary between the two states.”
Id. at 284.

New York did not respond directly to the Court’s order,
but rather filed a demurrer in lieu of an appearance. New
Jersey objected to this approach as not constituting a
proper answer, but upon briefs filed, the Chief Justice
ruled that the demurrer constituted an appearance before
the Court and an “answer” to the bill filed by New Jersey.
Thus, three years after the case was filed it seemed ready
for hearing. See New Jersey v. New York, 31 US. (6
Pet.) 323, 327 (1832). At that point, however, the States
once again moved to the negotiating table and the talks
that would lead to the Compact of 1834 began.

IIl. THE COMPACT OF 1834

In 1833 the States once again appointed commissioners
to resolve their longstanding territorial dispute. This third
attempt at settlement was finally to bear fruit.*

"~ 25 New York’s attorney general rendered a legal opinion that this
Court’s power under the Constitution to hear original cases between
states was a dormant one that had to be activated by congressional
action. New York’s governor agreed, and supported his attorney
general’s refusal to appear “without intending any disrespect to
that high tribunal”” Governor’s Communication to Assembly
(Mar. 11, 1831) (PE 297-A).

. 26 The commissioners for New York were Benjamin F. Butler,
Peter Augustus Hay, and Henry Seymour; for New Jersey they.
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A. Description Of The Compact

"On September 16, 1833 the commissioners entered into
a Compact that was enacted into law by the legislatures
of both States in February 1834. Article Eighth of the
Compact made it binding upon the States only after their
legislatures confirmed it and the United States Congress
approved it. On June 28, 1834 Congress enacted a stat-
ute that recited the agreement and declared that

the consent of the Congress of the United States is
hereby given to the said agreement, and to each and
every part and article thereof, PROVIDED, That
nothing therein contained shall be construed to im-
pair or in any manner affect, any right of jurisdic-
tion of the United States in and over the islands or
waters which form the subject of the said agreement.

Id. at 711. By in effect preserving federal jurisdiction
over navigable waters in the Hudson River and New York
Bay, the above provision reflected the interstate commerce
determination in Gibbons v. Ogden as well as the fact
that Ellis Island was then owned and occupied by the
United States as a defense installation. '

The statute also contained annotations from Supreme
Court decisions describing Congress’s role in approving
Compacts:

It is a part of the general right of sovereignty,
belonging to independent nations, to establish and
fix the disputed boundaries between the respective
limits; and the boundaries so established and fixed

were Theodore Frelinghaysen, James Parker, and Lucius Q.C.
Elmer. (The three New Jersey commissioners had also- served as
part of New Jersey’s 1827-28 negotiating team.) Both sets of
commigsioners were appointed by statutes enacted-by New York
and New Jersey respectively on January 18, 1833 and February 6,
1833. Both statutes stated the purpose of their mission to be the
settlement of the “territorial limits and jurisdiction” between the
States. Act of June 28, 1834, 4 Stat. 708, 709 (1834).
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by compact between hations, become conclusive upon
all the subjects and citizens thereof, and bind their
rights; and are to be treated, to all intents and pur-
poses, as the real boundaries. This right is expressly
recognised to exist in the states of the Union, by the
constitution of the United States; and is guarded in
its exercise by a single limitation or restriction, only,
requiring the consent of Congress.

4 Stat. at 708 n. (b). These references serve to highlight
that states enter into compacts to set sovereign boundaries,
and that, under the Constitution, only sovereign states
may fix and only Congress may approve boundaries be-
tween states.

B. The Terms Of The Compact

The Compact is divided into eight articles.* The States
have focused their attention on the first three articles,

which they agree encompass the core of the dispute. These
articles provide:

~ARTICLE FIRST. The boundary line between the
two states of New York and New Jersey, from a
point in the middle of Hudson river, opposite the
point on the west shore thereof, in the forty-first
degree of north latitude, as heretofore ascertained
and marked, to the main sea, shall be the middle of
the said river, of the Bay of New York, of the waters
between Staten Island and New Jersey, and of Rari-
tan Bay, to the main sea; except as hereinafter other-
wise particularly mentioned.

27 See App. A, Appendix B contains a recently drawn map of the
Article First boundary line to provide a visual depiction of the
Compact’s otherwise complicated descriptive terms. This map was
prepared by the NPS. See U.S. Dep’t of Interior/Nat. Park Serv.,
Analysis of Alternatives for the General Management Plan, Statue
of Liberty National Monument, New York, New Jersey (1980)
(PE 484). It was accepted into evidence. See Tr. 7/25/96 at
2004-06.
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ARTICLE SECOND. The state of New York shall-
retain its present jurisdiction of and over Bedlow’s
and Ellis’s islands; and shall also retain exclusive
jurisdiction of and over the other islands lying in the
waters above mentioned and now under the jurisdic-
tion of that state.

ARTICLE THIRD. The state of New York shall.
have and enjoy exclusive jurisdiction of and over all
the ‘waters of the bay of New York; and of and
over all the waters of Hudson river lying west of
Manhattan Island and to the south of the mouth of
Spuytenduyvel creek; and of and over the lands
covered by the said waters to the low water-mark on
the westerly or New Jersey side thereof; subject to
the following rights of property and of jurisdiction
of the state of New Jersey, that is to say:

1. The state of New Jersey shall have the exclu-
sive right of property in and to the land under
water lying west of the middle of the bay of New
York, and west of the middle of that part of the.
Hudson river which lies between Manhattan island
and New Jersey. ‘

2. The state of New Jersey shall have the exclu-
sive jurisdiction of and over the wharves, docks,
and improvements, made and to be made on the
shore of the said state: and of and over all vessels.
aground on said shore, or fastened to any such wharf
or dock; except that the said vessels shall be subject
to the quarantine or health laws, and laws in rela-
tion to passengers, of the state of New York, which
now exist or which may hereafter be passed.

3. The state of New Jersey shall have the exclu-
sive right of regulating the fisheries on the westerly
side of the middle of the said waters, Provided, That
the navigation be not obstructed or hindered.

Article First draws the “boundary line” between the
States down the middle of the Hudson River and of the
Bay of New York. Article Second reserves for New York
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“present jurisdiction” over Ellis Island, which was on New
Jersey’s side of the boundary established in Article First.
Article Third describes New York’s “exclusive jurisdic-
tion” over the waters of the Bay and the Hudson and over
the land covered by those waters to the low-water mark
on the New Jersey side. This article also describes New
Jersey’s “exclusive right of property” in the land under
water on its side of the Hudson River boundary and “ex-
clusive jurisdiction” over her wharves, docks, and improve-
ments. As discussed below, these terms are not a model
of drafting clarity.

IV. INTERPRETATION OF THE COMPACT OF 1834

A. Relevant Jurisprudence Of The Supreme Court

The Compact Clause of the United States Constitution,
art. I, § 10, cl. 3, provides that “[n]o State shall, without the
consent of the Congress, . . . enter into any Agreement or
Compact with another State. . . .” The Court has indi-
cated that “congressional consent transforms an interstate
compact within [the Compact] Clause into a law of the
United States.” Cuyler v. Adams, 449 U.S. 433, 438
(1981). The Court observed that “[bl]y vesting in Con-
gress the power to grant or withhold consent . . . the
Framers sought to ensure that Congress would maintain ul-
timate supervisory power over cooperative State action that
might otherwise interfere with the full and free exercise of
federal authority.” Id. at 439-40 (citing Felix Frankfurter
& James M. Landis, The Compact Clause of the Constitu-
tion: A Study in Interstate Adjustments, 34 Yale L.J.
685, 694-95 (1925)). Thus, this Court has noted that
“unless the compact to which Congress has consented is
somehow unconstitutional, no court may order relief in-
consistent with its express terms.” Texas v. New Mexico,
462 U.S. 554, 564 (1983); see also Texas v. New Mexico,
482 U.S. 124, 128 (1987); Arizona v. California, 373
U.S. 546, 565 (1963). ’
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These cases treat an interstate compact as a statute,
and thus employ ordinary rules of statutory construction
in its interpretation. The most important and well-
established of those rules is that, if possible, the Court
will undertake a plain-language reading of the terms of a
compact. The Court has declared this unambiguously:

[W]lhere the words of a law, treaty, or contract,
have a plain and obvious meaning, all construction,
in hostility with such meaning, is excluded. This is
a maxim of law, and a dictate of common sense; for
were a different rule to be admitted, no man, how-
ever cautious and intelligent, could safely estimate
the extent of his engagements, or rest upon his own
understanding of a law, until a judicial construction
of those instruments had been obtained. ~

Green v. Biddle, 21 U.S. (8 Wheat.) 1, 89-90 (1821).
The Court will explore “textual reasons” for compact terms
and examine the structure and the entirety of an agree-
ment to evaluate the reasonableness of an interpretation
of one portion. See Cuyler, 449 U.S. at 446-47; see also
Carchman v. Nash, 473 U.S. 716, 724-26 (1985); United
States v. Utah, Nev. & Cal. Stage Co., 199 U.S. 414, 423
(1905).

Where a compact is ambiguous, however, the Court
may also consider reliable extrinsic evidence. See, e.g.,
United States v. Texas, 339 U.S. 707, 715, modified, 340
U.S. 848 (1950). The question of whether to look out-
side the four corners of a compact is one that this Court
has addressed in a variety of contexts. See, e.g., Texas v.
New Mexico, 482 U.S. at 128; Arizona v. California, 292
U.S. 341, 359-60 (1934). Recently, the Court indicated
that the parol evidence rule is not applicable to the
interpretation of an interstate compact because of a com-
pact’s dual character:

[I1t is appropriate to look at extrinsic evid',ence’l of
the negotiation history of the Compact . . . [because]
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a congressionally approved Compact is both a con-
tract and a statute and we repeatedly have looked
to legislative history and other extrinsic material
when required to interpret a statute which is ambigu-
ous. . . . Thus, resort to extrinsic evidence of the
Compact negotiations . . . is entirely appropriate.

Oklahoma v. New Mexico, 501 U.S. 221, 234 n.5 (1991)
(citations omitted). In that case the Court first looked
at compact language, but found it ambiguous, noting a
literal reading would produce an outcome demanded by
neither litigant. The Court established the “central pur-
pose” of the Compact, partly informed by legislative his-
tory, and overlaid the “apparent intent” of the drafters on
Compact terms to achieve harmony in interpretation. Id.
at 237-38.

Much time was devoted to interpretation of the 1834
Compact both before and during trial. In denying sum-
mary judgment, I set out a series of questions about the
Compact and its history and operation that I asked the
parties to address at trial. See Interim Op. at 43-45 (May
9, 1996) (DI 286). At trial, the parties responded in part
to these questions. This recommended decision will re-
view that evidence in finding facts and reaching conclu-
sions about the meaning of the Compact. The Compact
sets the boundary, and thus the boundary question is sub-
sumed into one of Compact interpretation.

My approach begins with the Compact as the source
of authority and resorts to extrinsic sources as necessary
to illuminate opaque or vague terms. In the end, how-
ever, my conclusion will be based upon what the evidence
shows the parties actually intended at the time they signed
the Compact. That conclusion will drive my recom-
mended remedy.

B. Analysis Of The Compact

Certainly it would be preferable to resolve interpre-
tative issues solely in terms of Compact language. The
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intent of the drafters of the Compact ideally would be
determined from what was recorded between them. If the
Compact clearly expresses what the parties negotiated,
more tentative ventures into extrinsic sources and their
legitimacy could be avoided. But as I indicated in deny-
ing the States’ cross-motions for summary judgment—and
neither State has objected to that decision—this Compact
is incapable of interpretation solely on its face. Thus,
Compact “meaning must be fleshed out by further analysis
and explication of extrinsic and intrinsic evidence.” In-
terim Op. at 31.

1. Positions Of The States And Amici

The States have urged this Court to consider at least
four interpretative sources: (1) pre-Compact history;
(2) contemporaneous and later judicial decisions and
other legislative and executive declarations by each State;
(3) subsequent decisions of this Court and other federal
courts; and (4) other federal actions and statements con-
cerning Ellis Island and the boundary issue. ‘

a. New Jersey’s Position

New Jersey urges this Court to interpret the central
purpose of the Compact in Article First as setting the
sovereign boundary. She points out that resolution of that
issue was achieved only after three sets of negotiations
over more than twenty years between commissioners from
both States. N.J. Post-Trial Br. at 1-2 (Oct. 12, 1996)
(DI 366). In sum, during pre-Compact. negotiations:
“It is obvious that New Jersey’s primary objective was
the establishment of a sovereign boundary at the middle
of the waters between the States and that New Jersey filed
suit [in 1829] when it could not secure that objective from
New York by voluntary means.” Id. at 5. She points to
judicial precedents that support this view, notably Central
Railroad Co. v. Mayor of Jersey City, 209 U.S. 473
(1908) and People v. Central Railroad Co., 42 N.Y.
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283 .(1870), appeal dismissed, 79 U.S. (12 Wall.) 455
(1872).

This conclusion is also supported, suggests New Jersey,
by subsequent actions by the two States. In the 1880s,
for instance, a bi-State Commission identified the bound-
ary as having been established in the middle of the Hudson
and Bay waters in 1834, See App. D; see also N.J. Post-
Trial Br. at 3. The 1921 Port Authority Act did the same.
N.J. Post-Trial Br. at 3.

Because the Compact established the sovereign bound-
ary, it follows, argues New Jersey, that “the Ellis Island
referred to in Article II was the Ellis Island that existed
in 1834.” Id. at 7. This preserved the status quo at the
time, as shown by the Compact’s use of “present-tense
language” in Article Second. Id. at 8. After Article First
set the “boundary” as the supreme operating principle and
the object of the Compact, all else must be understood
within the framework of a mid-River and Bay boundary
line, To New Jersey, “jurisdication” means different (and
perhaps inconsistent) things under the terms of the Com-
pact. In Article Second, for instance, “present jurisdic-
tion” means whatever governmental authority New York
had not ceded to the federal government over Ellis Island
in 1808, as well as a geographical limit. In Article Third,
“exclusive jurisdiction” means police power. Thus, the
meaning of “jurisdiction” needs to be understood in the
contemporary context of 1833 to 1834. New Jersey’s
proposed remedy is for divided sovereignty on the Island
with a boundary at the high-water mark of the 1834
Island.

b. New York’s Position

New York, whose position on Compact interpretation
was further refined even during trial, now argues that as
“the original proprietor” she granted New Jersey only
property rights on her side of the River. N.Y. Post-Trial
Mem. at 4 (Oct. 3, 1996) (DI 365). New Jersey’s Com-
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_pact goals, she maintains, were “to extract from New York
the wharfing-out rights [New Jersey] needed to control
-and promote its commercial development.” Id. at 7. New

-York argues that “boundary” under Article First means
five different things:

Thus, the term “boundary” in the 1834 Compact
acquires a different meaning at different points along
the Compact s 20 mile border. This is because the
terms “property” and “jurisdiction” in the Compact
refer to categorically different rights. .

Boundary under the Compact, then, includes sov-
ereignty only when the Compact gives one state or
the other “ ‘jurisdiction.” ”

Id. at 8. This theory of the boundary revived New York’s
pre-Compact assertions that New Jersey’s eastern bound-
~ary was at the shore.

New York imbues “boundary” with a chameleon-like
character, attributing a traditional meaning to that word
only when it is specifically linked to “jurisdiction.” Thus,
.she creates an analytical tool to permit the introductory
sentence of Article Third to overpower the terms of Article
“First. She accords the word “property” heightened im-
portance because that is the interest she believes was ac-
corded New Jersey to the mid-line side of her eastern
shore.

Article Third, under New York’s theory, gives New
York sovereign jurisdiction to New Jersey’s low-water
mark, leaving for New Jersey only “property rights, fishing
rights, and the right to wharf-out from its shores.” N.Y.
-Post-Trial Mem. at 9. -New York concludes that “[i]n
Article Three, then, as the 1890 commissioners recog-
‘nized, the mid-Hudson River boundary is not a sover-
eignty line, but, rather, a property line. The real sover-
eignty line in this part of the Compact . . . is at the low
~water mark along the New Jersey shore.” Id. at 10 (cita-
tions omitted); but see supra note 5 (during trial, New
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York asserted a boundary below the low-water mark).
New York further maintains that, by conceding that
“jurisdiction” means sovereignty over Ellis Island in Ar-
ticle Second, New Jersey has to be consistent and recog-
nize that “jurisdiction” means “sovereignty” wherever it
is used in the Compact. Id. at 12. In addition, New York
‘has argued several times during this case that Justice
Holmes was wrong in concluding that “boundary” means
sovereignty and that the Central Railroad case is in any
event distinguishable.

Thus, New York would have this Court maintain the
‘status quo as New York interpreted it after trial, that is,
to declare the boundary in the relevant portion of the
Hudson River at the low-water mark of New Jersey’s
‘eastern shore (subject to New Jersey’s wharfing-out
rights). This would leave New York sovereign over
the entire Island by virtue of her sovereignty over the
-waters and underwater land around Ellis Island.

¢. Positions Of The Amici Curiae

The City of New York argues that the Compact of
1834 must be construed against “the conceptual backdrop
of the contemporary legal and political debates which led
‘to its genesis,” as well as according to normal canons of
statutory construction. The City Post-Trial Br. at 14
(Oct. 12, 1996) (DI 367). The City argues that “exclu-
sive jurisdiction” under Article Third grants New York
sovereignty over the waters and underwater lands west of
the boundary line set out in Article First. The City points
in particular to Article Third’s provision to New Jersey
of “exclusive jurisdiction” over the improvements on her

-own shores, which would not have been necessary to
point out if New York had not been accorded sovereignty
over these waters and underwater lands. Id. at 16-17.

bThe City of Jersey City has noted that its boundaries
“and those of Hudson County “extend to the midpoint of
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the Hudson River” through nineteenth-century legislation
“[i]ncorporating, reincorporating and expanding the City’s
boundaries.” Br. in Supp. of Mot. to Intervene or in the
Alternative to Participate as Amicus Curiae of the City of
Jersey City, Ex. A (Oct. 10, 1995) (DI 172). The City
of Jersey City further points to its authority to ‘“tax
property under the Hudson River, lying to the west of the
middle of the river.” Id. at 21. Hudson County notes her
direct interest in Ellis Island, particularly because “water
and sewage and other utilities to the island are governed
from the state of New Jersey, Hudson County and the
City of Jersey City.”  Mot. for Leave to File a Br. Amicus
Curiae of Hudson County at 20 (Oct. 6, 1995) (DI 168).

2. Discussion

a. Intrinsic Evidence: A Compact Reading

My intrinsic reading of the Compact presumes that the
drafters were drawing an interstate boundary. Both the
filing of the 1829-30 New Jersey v. New York case and
the structure of the Compact support this presumption.

(1) The Key Articles: First, Second And
Third

(a) Background
Three key terms must be interpreted to understand the

Compact: “boundary,” “jurisdiction” (“exclusive” and
“present”), and “property.” “Sovereignty,” although a crit-
ical concept much discussed during trial, does not appear

in the Compact.

The term “property” has an agreed, traditional mean-
ing of ownership and is relatively free from ambiguity.
It produces interpretative difficulties because of its rela-
tionship to the other key terms, but both States agree that
property is a concept that is subordinate to jurisdiction
or sovereignty.
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The purpose and structure of the Compact help to deter-
mine the meaning of these terms. The Congress’s intro-
duction and “whereas” clause make clear that the over-
arching purpose of the agreement was to settle a territorial
boundary dispute and delineate “territorial limits and ju-
risdiction” between the States. Indeed, that phrase is re-
peated four times at the outset of the agreement. The
power of Congress was invoked precisely because the
States were finally settling their age-old boundary dispute.
Because only Congress is empowered to approve agree-
ments settling interstate boundaries, its adoption of the
Compact as a statute highlights the sovereign dimensions
of its role. See supra Part IV.A.

Such an interpretation is reinforced by the fact that this
Court had previously stated that the purpose of Article
First was to draw the territorial boundary. In the 1829-30
New Jersey v. New York case, Chief Justice Marshall an-
nounced that the purpose of the litigation was territorial.
See supra Part I1.B. Because original jurisdiction cases
are brought to resolve interstate disputes, and keeping in
mind the language Congress used to introduce the Com-
pact, the terms “territorial limits” and “boundary” are
synonymous. Moreover, the word “boundary” was used
frequently by the States in a territorial sense throughout
the earlier .negotiations that attempted to draw a bound-
ary. Once “boundary” is connected to territory, the sov-
ereign nature of the determination follows as a matter of
course. Thus while the word “sovereignty” does not appear
in the Compact, it pervaded the Compact drafting process.

(b) Awrticle First: The Territorial Bound-
ary Between The States

Article - First” of the Compact describes a “boundary
line” between the States, as one would expect from the
foregoing.  The ordinary and natural meaning of “bound-
ary line” in the context of an interstate compact—both
today and in 1833—is the line dividing the sovereign ter-
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ritories of states. See Gibbons v. Ogden, 22 U.S. (9
Wheat. ) 1, 194 (1824) (discussing interstate commerce
and stating that commerce among the states “cannot stop
at the external boundary line of each State.”); Id. at 97
n.26 (noting an act of New York, passed February 26,
1803, which describes the “north boundary line” of New
Jersey); Vermont v. New Hampshire, 289 U.S. 593, 600
(1933) (interpreting the provision of the 1764 “Order-
in-Council” of King George III describing the “boundary
line” between the states as fixing the sovereign territory
of the states).”® The placement of the singular phrase
“boundary line” in the first article gives it controlling
importance.

Article First describes the sovereign boundary between
the States with the qualifier “except as hereinafter other-
wise particularly mentioned.” Here the plain meaning of
the words in the Compact must be evaluated within the
context of the entire Compact. Although the qualifier
suggests that subsequent articles will describe exceptions
to the boundary line set out in Article First, the words
“boundary line” do not appear in the Compact again.
If the drafters intended to change the boundary line set
out in Article First, presumably they would have used the
same locution elsewhere in the Compact. Thus, I con-
clude that the boundary line between the States is not
changed by the subsequent articles.

This interpretation of Article First is buttressed by
Articles Third and Fifth. If subsequent articles are con-

28 See also Nebraska v. Iowa, 409 U.S. 285, 285 (1973) (per
curiam) (issuing decree describing interstate boundary and noting
that in 1943 the states had ‘“determined to agree by compact upon
a permanent location of the boundary line.”); Virginia v. Tennes-
see, 148 U.S. 503, 519 (1893) (explaining that whether an inter-
state agreement fits within the Compact Clause depends on whether
“the establishment of the boundary line may lead or not to the
increase of the political power or influence of the states affected”
and thus encroach on federal authority).
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strued to change the boundary line, the opening para-
graphs of Articles Third and Fifth would significantly
contradict Article First. The Compact should be con-
strued so that one section will not contradict another. See
Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana,
472 U.S. 237, 249-54 (1985) (if the literal language of
the controlling section of the statute contradicts another
section, the controlling section should be harmonized so
as not to render the other section inoperative, and the
minimal ambiguity of the harmonizing interpretation does
not mean that such interpretation fails as the most reason-
able). If the drafters intended to describe the territorial
boundary itself between the States in these opening para-
graphs of subsequent articles, they would not have in-
cluded Article First at all. The opening paragraphs of
subsequent articles would do the work of Article First
and the numbered exceptions of Articles Third and Fifth
would have been articles themselves—that is, exceptions
to the rule.

(¢) Subsequent Articles: Exceptions To
Sovereign Jurisdiction

The Article First qualifier “except as hereinafter par-
ticularly mentioned,” of cours¢, must be read to comport
with the articles that follow. The Compact should be read
so as to give effect to all of its provisions. See Cuyler, 449
U.S. at 446-48; Utah, Nev. & Cal. Stage Co., 199 U.S.
at 423; see also Plaut v. Spendthrift Farm, Inc., 115 S. Ct.
1447, 1451-52 (1995) (effect must be given, if pos-
sible, to every word, clause, and sentence of a statute).
This analysis requires interpreting the meaning of “juris-
diction” (“present” and “exclusive”) in the Compact. The
natural and ordinary meaning of “jurisdiction” is the
power to proscribe, prescribe, adjudicate, and enforce law.
Rebecca M.M. Wallace, International Law 101 (1986).
This core meaning of jurisdiction is the same today as it
was in 1834. Although jurisdiction is an attribute of state
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sovereignty, a state may exercise jurisdiction outside its
territory. Id. The most reasonable reading of the Com-
pact, based upon the above analysis of Article First, is
that articles subsequent to Article First describe exceptions
to the jurisdiction concomitant with the sovereignty sug-
gested by the boundary line.

The opening paragraphs of Articles Third and Fifth
thus confer on New York and New Jersey, respectively,
power to make and enforce law that diverges from the
authority otherwise suggested by the boundary line of
Article First. These paragraphs confer extra-territorial
jurisdiction without changing the boundary between the
States, thus satisfying the role suggested by Article First’s
qualifier.

The numbered exceptions to the opening paragraphs of
Articles Third and Fifth clarify that these articles do not
confer extra-territorial jurisdiction to the absolute exclu-
sion of the powers of jurisdiction of each State in her
territory. Each State retains attributes of sovereignty over
her lands and waters over which the other State would
otherwise exercise “exclusive” extra-territorial jurisdiction.
Even the numbered exceptions, moreover, contain excep-
tions. Articles Third and Fifth describe specific forms of
extra-territorial jurisdiction, but do not confer unqualified
jurisdiction to either State in the territory of the other.

Thus, although New York exercises extra-territorial
legal authority over the navigable waters in New Jersey’s
territory under Article Third, the first exception in that
article clarifies that (consistent with Article First) New
Jersey has the “exclusive right of property.” The most
reasonable interpretation of that phrase is that New Jersey
remains sovereign over these underwater lands. This is
restated to ensure that the jurisdictional exception to the
boundary is not over-interpreted.

Under this reading, “jurisdiction,” as a fundamental
and ubiquitous term of legal parlance, assumes several
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meanings. I cannot agree with the meaning that both New
York and amicus The City of New York urge upon this
Court—the territorial one. New York’s position would
have “jurisdiction” in Article Third trump “boundary” in
Article First. That conclusion cannot be accepted. In-
stead, in Article Third, the word “jurisdiction” connotes
the role described above.

My analysis is buttressed by the appearance of “juris-
diction” many times in the Compact while “boundary”
appears just once, in Article First; in my view that ele-
vates rather than diminishes the territorial significance of
“boundary” over “jurisdiction.” “Boundary” becomes a
‘more reliable single indicator of the purpose and design
of the Compact than “jurisdiction,” which takes on—even
according to New York—a chameleon-like character that
changes with location.

New York posits an interpretation of “boundary
line” as describing the property boundary between the
States. Under that reading, the phrase “exclusive right of
property” in Articles Third and Fifth would echo Article
First. This interpretation fails for several reasons. First,
as explained above, the ordinary and natural meaning of
the locution “boundary line” in a compact is a line
dividing the sovereign territories of states. Second, and
complementing the first point, in light of the controlling
position of Article First, it is reasonable to interpret its
provisions as of the greatest importance—that is, describ-
ing sovereign territory. If Article First describes merely a

29 The City of New York’s amicus brief goes to considerable
effort to elevate the term “jurisdiction” to a sovereign level and
thereby to minimize the meaning of the term “boundary.” By
citing Vattel’s Law of Nations (J. Chetty ed., 7th Am. ed. 1849),
a French treatise which by 1797 was available in the United States,
the City seeks to equate jurisdiction with sovereignty. The City’s
efforts are creative and thoughtful, but they are not ultimately
convincing. Jurisdiction, even under the City’s definition, must
also assume several meanings, not all of which imply sovereignty.
The City Post-Trial Br. at 4-18.
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property boundary, the subsequent articles do not carve
out exceptions, but instead reduce Article First to an
exception to Articles Third and Fifth. Third, Article
First fails on a literal reading if interpreted as drawing a
property boundary: there would be no exceptions to this
property line. Under this reading, the Article First prop-
erty boundary does describe the boundary of the States’
“exclusive right of property” in Articles Third and Fifth;
these articles do not function as exceptions at all. Article
Second, moreover, defines jurisdiction; it does not describe
an exception to the Article First property line. Finally,
as set out below, the extrinsic evidence supports a read-
ing of Article First as describing a sovereign boundary,
not a property boundary. See infra Part IV.B.2.(b).

While it is not necessary to my decision, I also note
that the Compact becomes capable of a facial interpre-
tation if the central purpose of the Compact and the mis-
sion of the negotiators is overlaid on Article First, and
one elliptical phrase, “with concomitant sovereign jurisdic-
tion,” is inserted into that article immediately before the
qualifier “except as hereinafter otherwise particularly men-
tioned.” Cf. Cuyler, 449 U.S. at 446-47; Oklahoma v.
New Mexico, 501 U.S. at 237-38 (examining “apparent
intent” of the drafters of an interstate compact); see also
Central R.R. of New Jersey v. Mayor of Jersey City, 56
A. 239, 243-44 (N.J. Sup. Ct. 1903). If the Court, for
analytical purposes, inserts those four words, the Com-
pact becomes unambiguous. The jurisdictional exceptions
are then clearly set forth in subsequent articles. Those
exceptions, then, do not complicate or nullify the sov-
ereign boundary established in Article First. Further, this
reading is fully supported by all of the extrinsic evidence
from trial and is an inevitable conclusion concerning the
meaning of Article First.

By contrast, the meaning overlaid on Article First
under New York’s view effectively dismantles the article.
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Her interpretation—that is, the five-boundary interpreta-
tion she ultimately adopted—is illustrated by inserting,
after Article First’s qualifier, a phrase resembling the
following: “such that the only portion of the boundary
line set out in this Article that is not entirely changed by
the articles that follow is the line running through the
Hudson River above the Spuyten Duyvil.” This interpre-
tation renders most of Article First functionally irrele-
vant: the exceptions are made to swallow the rule. In
my view, New York’s creative interpretation stretches

beyond its breaking point the apparent intent of the
drafters.

(d) Article Second: Ellis Island

The locution “exclusive jurisdiction” in the opening
pargraphs of Articles Third and Fifth should be inter-
preted to convey a similar meaning in Article Second.
BankAmerica Corp. v. United States, 462 U.S. 122, 129
(1983) (the same terms in the same statute should be
interpreted in conjunction with each other); Mohasco
Corp. v. Silver, 447 U.S. 807, 826 (1980) (same).
Thus, Article Second accords New York some degree of
extra-territorial law-making and law-enforcing authority
over the 1833 islands in New Jersey’s territorial waters.
In contrast to Articles Third and Fifth, Article Second
confers jurisdiction, both “present” and “exclusive,” with-
out exception. The plain and ordinary import of jurisdic-
tion without exception is the authority of a sovereign. In
context, then, “exclusive jurisdiction” conveys comple-
mentary but distinct meanings in Articles Second and
Third. The distinction between “present” and “exclusive”
jurisdiction in Article Second, which becomes clear upon
consideration of extrinsic evidence, is thus not important.
Although Article Second does not change the boundary
of Article First, harmonized with the entire Compact, it
provides that New York will retain her sovereignty over
islands in New Jersey’s sovereign waters as they existed
at the time of the Compact.
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The “present jurisdiction” formulation in Article Second
applies to Bedlow’s Island as well, but the other islands,
over which New York was granted “exclusive jurisdiction”
in Article Second, are no longer in existence. Hr’g Tr.
at 24.

The word “present” has been the source of conflicting
interpretation in this litigation. New Jersey would give
the phrase two meanings—one legal and one geographical.
She suggests that present jurisdiction in a legal sense
refers to the fact that New York had already ceded juris-
diction of Ellis Island to the United States to erect harbor
fortifications which were in place in 1834.*° New York
concurs in that interpretation.®

80 [MR. YANNOTTI for New Jersey:] . .. “[P]lresent jurisdic-
tion” clearly confines New York’s authority to the 2.74 acres
that existed in 1834.

Justice Holmes, in his review of Article II in Central Rail-.
road . . . stated that the phrase “present jurisdiction” was
intended to preserve the status quo that pertained in 1834.

To interpret the Compact in the free-wheeling, expansionist
manner New York proffers would contradict the plain language
of the agreement. ... '

SPECIAL MASTER VERKUIL: Well, New York does say
that the status quo, if you will, which the words ‘“present
jurisdiction” was intended to maintain, was the status quo that
the Federal Government had possession of the island for pur-
poses of a fort to protect the harbor from invasion.

MR. YANNOTTI: ... [In] 1834, New York had already
ceded its jurisdiction to the Federal Government over the 2.74
acres. It did not retain governmental authority.

So, the Federal Government was operating a military facility
on the island in those years, and the reference to present juris-
diction is reference to virtually no jurisdiction, as we see it.
It was merely [that] you couldn’t refer to it as exclusive
jurisdiction. '

Tr. 7/10/96 at 26-27.

81 New York stated:

New York will show that the fact that the 1834 commission-
ers used the word “present” in describing New York’s jurisdic-
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But New Jersey goes further and asserts that “present”
is also a geographical limitation on the size of Ellis Island
in 1834. This would suggest that Article Second somehow.
determines sovereignty over the much later landfill, which
was certainly not contemplated or discussed at the time.
The Compact does not decide sovereignty over the
landfill. It makes more sense to read “present,” as
New York does and New Jersey does in part, to refer to
the fact that Ellis Island was owned and operated by the
United States at the time of the 1834 Compact, whereas.
the other islands were not. This means that the word
“jurisdiction,” whether present or exclusive, is territorial
in Article Second but not in Article Third.

In short, the Compact settles only the question of which
State was sovereign over the 1833 Island; it does not
address the question of which State has sovereignty over
an expanded Ellis Island. That question is resolved pur-
suant to the age-old common law doctrine concerning the
effect of avulsion and accretion on legal territorial
boundaries.

tion over Ellis and Bedlow’s islands, and the word “exclusive”
in describing New York’s jurisdiction over “the other islands,”
has nothing to do with the geographical size of New York's
jurisdiction. Rather by this careful selection of adjectives, the
commissioners recognized that in the 1800 and 1808 cessions
New York had specifically conveyed partial jurisdiction over
Ellis and Bedlow’s islands to the federal government, while
retaining full jurisdiction over the “other islands.”
Def.’s Pre-Trial Mem. of Law at 11-12 (“N.Y. Pre-Trial Mem.”)
(June 26, 1996) (DI 329); see also N.Y. Post-Trial Mem. at 15.
The compactors used the term “present jurisdiction” under
"Article II when referring to the jurisdiction over Bedloe’s
and Ellis Island because prior to 1834, New York had ceded
partial jurisdiction over both Ellis and Bedloe’s islands to the
United States government, whereas the other islands alluded
to under Article II, New York has ceded no jurisdiction to
" anyone.
Tr. 7/10/96 at 169 (Mr. Hughes for New York).
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(2) New York’s Theory Of The Shifting In-
terstate Boundary

New York advances the theory that New Jersey’s east-
ern boundary is defined by New Jersey’s ever-shifting
shoreline due to her unlimited (except by federal regula-
tion) wharfing-out rights under Article Third, and that,
beyond that shoreline, New Jersey has only a property
interest on New Jersey’s side of Article First’s boundary.
See supra Parts IV.B.2.a.(1)(c) and I.B. Thus, postu-
lates New York, the sovereign line is to be determined by
the extent of the wharves, docks, and improvements to
New Jersey’s shoreline. Her interpretation would create
a jagged and indeterminate boundary line that would shift
as New Jersey added to or removed her wharves or cre-
ated new ones. This consequence counsels strongly
against adopting New York’s reading of the Compact.

Before trial, New York drew a conceptual distinction
between imperium and dominion and relied on that dis-
tinction to support her theory that Article Third of the
Compact reserved for New Jersey only property rights on
New Jersey’s side of Article First’s boundary. N.Y. Pre-
Trial Mem. at 4-6.

New York juxtaposed Articles Third and Fifth to argue
that these “mirror images . . . give New York and
New Jersey exclusive jurisdiction over areas located on
the other’s side of Article One’s boundary.” Id. at 8.
Thus, she concludes, “the 1834 Compact treated New
York as the sovereign and New Jersey as the subject
concerning the West side of the Hudson River.” Id.
at 11; see also Tr. 4/11/96 at 22 (Mr. Hughes for New
York: “[T]he mid-Hudson was not a jurisdictional line
but rather a territory boundary line.”) Indeed, urges New
York, the object of the Compact was to say that the
jurisdiction over the whole Hudson River up to the high-
water mark to the Jersey shore would have been retained
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by New York.®® New York’s theory that she is sovereign
to the shifting Jersey shoreline persisted after trial. See
N.Y. Post-Trial Mem. at 9.

Article Third explicitly grants both States exclusive
jurisdiction over different things: New York over the
waters of the New York Bay and the Hudson and New
Jersey over the wharves, docks, and improvements on her
shore. Because New York’s “exclusive jurisdiction” is
suberdinate to the boundary line created in Article First,
the word jurisdiction here conveys powers less than ter-
ritorial® With regard to New Jersey’s exclusive jurisdic-

32 At the start of trial, New York again declared, going back to
colonial grants and the historical bases of the States’ boundary
dispute, the following:

[MR. HUGHES for New York:] ... The evidence is also
going to show, Your Honor, that in an effort to settle this
dispute, the compactors [in 1833] drew a critical distinction
between imperium, or jurisdiction, and dominion, or property.

SPECIAL MASTER VERKUIL: Do these terms appear any-
where in the documents?

MR. HUGHES: They don’t appear in the Compact. They
appear in the 1920 Port Authority Commissioners’ reports.

SPECIAL MASTER VERKUIL: [Do they appear] in any-
thing preceding the 1834 compact that might be relevant to it?
MR. HUGHES: Well; the concept of the separation of prop-
erty and jurisdiction. I'm not sure that the two latin terms
appear there, but that’'s really irrelevant.

Tr. 7/10/96 at 159-60. Later, New York reiterated that the con-
ceptual distinction between those terms supports her theory that
“New York was the sovereign on the western side of the Hudson
River to the New Jersey shore from the grant and the King. It
was- New York who granted New Jersey, as the subject, the rights
that we'll talk about under Article IIL.” Id. at 161 (Mr. Hughes
for New York)..

83 New York’s grant of exclusive jurisdiction in Article Fourth

explicitly mentions “quarantine laws” and “laws relating to passen-
gers” whereas those explanatory limits are not mentioned in Article
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tion over “wharves, docks and improvements,” however,
the term adds powers to territory over which she is
sovereign. This term essentially clarifies that New Jersey
reserves police powers on her existing or fast lands, while
Article Third otherwise grants these powers to New York
over the Bay and River.**

New York conceded at trial that, under her reading,
New Jersey can change her boundary at will. When New
York produced her closing exhibit illustrating her theory
of the differing meaning of “boundary” in the Compact,
she drew a red area almost to New Jersey’s eastern shore,
representing New York territory, and a small yellow area
representing New Jersey’s wharfing-out rights. See App.
C. When questioned, New York agreed that, under Arti-
cle Third as New York would interpret it, New Jersey
alone could alter that yellow area and the dividing line
between the red and yellow areas, and therefore the inter-
state boundary: ' '

MS. KRAMER [for New York]: ... New York’s
sovereignty plainly runs from its own shores to the
low water mark on the New Jersey shore, subject
. only to New Jersey’s wharfing out rights and fishing

Third. Articles Sixth and Seventh also grant each State powers to
serve civil and criminal process in certain circumstances on land
or waters under the exclusive jurisdiction of the other. These are
further explicit qualifications upon the power of the words “exclu-
sive jurisdiction” and help demonstrate that, from that time to
the present, the boundary line has been the more reliable demarca-
tion point. In fact New York’s own courts have concluded that
legal jurisdiction over persons stops at the boundary line established
by the Compact. See, e.g., Bunge v. C & N Truck Leasing Inc.,
829 N.Y.S.2d 458 (Civ. Ct. 1972) ; see also discussion infre Part
IV.B.2.b.(3).

34 This, of course, makes for a sensible jurisdictional alternative
because New York had long controlled traffic in navigable water and
sought to retain such control under the Compact. On the other
hand, New Jersey and not New York could sensibly claim such
jurisdiction over her wharves, docks, and build-outs.
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rights and everything else, but primarily up to that
yellow territory.

SPECIAL MASTER VERKUIL: So New Jersey
would not be allowed to wharf out beyond the edge
of the yellow line.

MS. KRAMER: Well, Your Honor, the yellow line
is not drawn to scale. The yellow line is simply an
illustration of what the Compact means. Theoret-
ically, I suppose New Jersey could wharf out as long
as the current U.S. Corps of Army Engineers decides
that it can . . . . New Jersey could, if the Federal
Government didn’t object, I guess, theoretically,
wharf out to Mars, but I don’t think the Federal Gov-
ernment would allow it.

SPECIAL MASTER VERKUIL: But you wouldn’t
object, even though it’s on your sovereign territory.

MS. KRAMER: I think, Your Honor, that if New
Jersey wharfed out . . . and improved its territory,
we would have to concede that they had the exclusive
jurisdiction to do that under Article Three, Section
Two.

SPECIAL MASTER VERKUIL: So you're saying
the exclusive jurisdiction in Article Three, Section
Two gives them sovereign power over the wharfs
beyond the edge of this yellow line perhaps.

MS. KRAMER: We are saying that they have the

right to wharf out . . . and that I don’t believe it’s

the State of New York’s position or right to deter-
mine how far they can wharf out. I think these
. boundaries, as we’ve established in this case, are es-
tablished by the federal government . . . [which has]

the overriding authority to determine the bulkhead
-and pierhead lines.

Tr. 8/15/96 at 4106-08. New York’s view of New
Jersey’s boundary under the Compact as one that pro-
duces a different meaning at different locations on the
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Hudson River and New York Harbor could easily produce
an anomalous result.

Interpreting “exclusive jurisdiction” in Article Third to
mean police or legal jurisdiction is the only reading of
Article Third that prevents such serious anomalies. If
New York were right that her territorial boundary shifts
in jagged wharfing-out fashion to New Jersey’s eastern
shore under Article Third, it would contradict principles
set out in key decisions of this Court. In effect, New
York’s “solution . . . would create a regime of con-
tinually shifting jurisdiction.” Georgia v. South Carolina,
497 U.S. 376, 396 (1990). This does not “comport[]
with . . . the respect for settled expectations that gen-
erally attends the drawing of interstate boundaries.” Id.
at 397 (citing Virginia v. Tennessee, 148 U.S. at 522-
25). In that case Georgia argued that each time
a new island appeared in the Savannah River, which
divided the states, the boundary would shift because she
was granted sovereignty over all islands in the River. This
Court proposed a construction that limited Georgia’s
rights to islands in existence at the time the boundary was
drawn in the Treaty of Beaufort, thereby avoiding “sudden
changes in the boundary.” 497 U.S. at 397. Under New
York’s interpretation, New Jersey could change the inter-
state boundary at will by wharfing-out further, or by re-
moving a wharf, and thus impose a boundary change upon
New York without the latter’s permission. Such an inter-
pretation should be precluded by the rationale of Georgia
v. South Carolina.

New York’s Compact reading is convoluted. It sacri-
fices clarity and certainty “for interpretative advantage.
‘These efforts by New York to reinvent what the term
“boundary” means in Article First encourage instead a
construction that favors a- Compact boundary line as-a
single territorial line. If the drafters had intended.to
-delineate five distinct boundaries, .as New York argues,
surely the Compact would have described this explicitly.
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(3) Summary Of The Implications Of The
Compact Reading

Although I believe the above analysis is the most rea-
sonable interpretation of the Compact, it cannot be said
‘that the Compact is unambiguous. Article Third may be
internally consistent and capable of being harmonized
with Article First, but it is awkwardly drafted. The Com-
pact describes the States’ rights and powers in the form
of exceptions to sweeping, general rules: the sovereign
authority delineated in Article First appears to be signifi-
cantly qualified by the opening paragraph of Article Third,
but that exception is qualified by the numbered exceptions,
which themselves are qualified in some instances. Articles
First and Third are thus layered, confusing, and somewhat
redundant. If Articles Third and Fifth are not harmonized
with Article First in the manner set forth above, however,
the Compact is significantly self-contradictory, and even
more awkwardly drafted.

Whether somewhat redundant or significantly self-
contradictory, the Compact remains ambiguous. I thus
turn to extrinsic evidence to clarify the Compact’s mean-
ing. This evidence supports the intrinsic reading of the
Compact that I have found to be the most logical and
reasonable.

b. Eaxtrinsic Evidence

As this Court has counseled, where there are ambigui-
ties to be resolved concerning the language of the Com-
pact, extrinsic evidence may be employed to help deter-
mine meaning. Where neither State has offered a fully
satisfactory interpretation based upon intrinsic evidence,
further inquiry is justified. The most important extrinsic
evidence is the negotiating history of the Compact set
forth below, and the various reports of commissioners
from 1807, 1828, and 1833 which describe each State’s
claims and counterclaims. These contemporaneous re-
ports, a kind of “legislative history” to the Compact, are
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probative and reliable.®® Other important sources include
statements and actions of state legislators and executive
officers, and relevant judicial precedents, including deci-
sions by this Court. Further enlightening information
may be derived from actions by various federal entities
with responsibility for- Ellis Island. Finally, legislative
history of the Port Authority amendment of 1921, which
was drafted to supplement the Compact of 1834, provides
compelling insights into the States’ interpretation of the
Compact.

(1) Review Of Prior Boundary Settlement
Attempts

As explained above, the States had a long negotiating
history prior to the 1833 agreement that became the 1834
Compact. The earlier disputes stemmed from the terms of
the original Royal Grant of 1664, disputes that had not
been resolved when the colonies became states. New
York and New Jersey were not unique among the original
thirteen states in this regard; it is estimated that ten of
the thirteen had boundary disputes pending during the
constitutional period, several of which invoked the origi-
nal jurisdiction of the Court. See generally Charles
Warrent, The Supreme Court in United States History
(rev. ed. 1926).

A review of these earlier failed negotiations between
the States of New York and New Jersey illuminates what

85 Unlike legislative history, which typically includes statements
proffered by legislators affer a statute is passed that may not
accurately reflect the debates, these reports were exchanged between
the parties, referred to in the negotiations, and reported to their
respective legislatures and governors before the Compact was
drawn. Because of this process of deliberation and exposure and
the fact that they represent the history of Compact negotiations,
I believe these reports are more probative and reliable than tradi-
tional legislative history. €f. Antonin Scalia, A Matter of Inter-
pretation: Federal Courts and the Law 29-37 (1997) (highlighting
a variety of interpretative difficulties with judicial use of legislative
history).



70

was at stake in the 1833 negotiations. The reports de-
scribing these negotiations were all submitted into
evidence.

(a) The 1807 Negotiations

New York maintains that her hegemony over the Hud-
son River and the Bay of New York was the product of
the Royal Grant of 1664 and the lesser (that is, non-
royal) transfer to the proprietors of New Jersey that same
year. New York held this view throughout the colonial
and independence periods. In reporting that “all attempts
to procure an amicable adjustment proved entirely abor-
tive,” the 1807 New Jersey commissioners acknowledged
New York’s stated claim to be “over the whole waters
lying between the respective states, including shores, roads
and harbors, within the natural territorial limits of New-
Jersey.” Report of the Commissioners at 3 (Oct. 30,
1807) (PE 199-221).

In 1807 New York justified her claims on the language
of the Royal Grant referring to the boundary as defined
“part by the main sea and part by Hudson’s river.” Id.,
No. I, at 6. By this formulation, she claimed the entire
Hudson to the high-water mark of the New Jersey shore.
The term “main sea,” however, provided comfort for
New Jersey because it created an ambiguity with respect
to sovereignty over Staten Island. If the waters between
that Island and the New Jersey shore (the Kill van Kull)
were not the main sea, then New Jersey could make a
claim to Staten Island even though New York had long
been in possession. New Jersey argued that “Kill” means
river in Dutch and therefore could not be interpreted as
the main sea. See Report of the Commissioners, No. VII.

By the Montgomerie Charter of 1730, the New York
colony had sought to place all of the Oyster islands as well
as Staten Island and Long Island within the boundaries of
the City of New York. Report of the Commissioners at
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11; see also Dr. Leo Hershkowitz Expert Report, Ellis
Island, the “Soft Ozie Ground” 16-17 (Oct. 16, 1995)
(DE 938) (citing Jerold Seymann, Colonial Charters,
Patents and Grants to the Communities Comprising the
City of New York 281 (1939)); Thomas M. Pitkin,
Keepers of the Gate: A History of Ellis Island 2-3 (1975).

The compromise proposals came to a head in an ex-
change of letters on October 6, 1807. New Jersey offered
to forego her claims to Staten Island and the Oyster
Islands in return for an acknowledgement that the boun-
dary between the States was in the middle of the Hudson
and the Bay. See Report of the Commissioners, No. XV,
at 54. New York rejected this compromise and offered
“use” jurisdiction over the contested navigable waters,
subject to New York’s “laws of quarantine” and police-
power jurisdiction. See Report of the Commissioners,
No. XVI, at 55-56. New Jersey’s final rejection reads
as follows: “[I]t is not for the state of New Jersey to ask
and receive benefits from the State of New York . .. .”
Report of the Commissioners, No. XXI, at 58. Here the
1807 settlement attempts end.

The States’ dispute also implicated issues of jus pub-
licum, that is, whether navigable waters are open to all
traffic no matter what private claims are asserted over
them. Report of the Commissioners, No. II, at 17. As
discussed above, this issue became increasingly important
with the advent of steamboat commerce on these waters.
See supra Part II.LA. The 1807 attempts at compromise
foundered over these issues, as New York resolved to
maintain her claimed royal prerogatives over navigable
waters.

This review of issues raised in early negotiations is
helpful in addressing ambiguities in the 1834 Compact
because it amplifies today’s claims. New York’s commis-
sioners stated that “we conceive the subject of the present
reference to be a question of boundary and resolving it-
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self into three questions. Whether New Jersey is to be
restricted to high-water mark? Or whether she is to
extend to low-water mark? Or whether she is to extend
to the channel?” Report of the Commissioners, No. VI,
at 34. After describing these boundary issues, New York
declares “there was no reputation or understanding as to
a boundary or line of jurisdiction” with respect to the
waters between Staten Island and New Jersey. Id. at 36.
Use of the term “boundary,” however, abounds in the
written exchange between the States, each time in its
sovereign sense of marking territorial lines.

(b) The 1827 Negotiations

In 1827 the States again appointed commissioners to
resolve their dispute. See Report of the. Commissioners
of New York, Senate Report (“Senate Report”) (June 26,
1828) (PE 280-92). The States both described the pur-
pose of their efforts as the establishment of “territorial
lines.” The first meeting was set in Newark on August 1,
1827, after which they agreed to exchange positions to
be discussed at Hoboken on August 3. There, New York
offered a single proposition to New Jersey: exclusive juris-
diction over land and wharves on the west shore of the
Hudson; provided such wharves or piers did not obstruct
navigation. New Jersey, in turn, countered with three
propositions: (1) a “boundary” line down the middle of
the Hudson and Bay (to include Staten Island); (2) “con-
current” jurisdiction in the navigable waters established
by such boundary line; and (3) “the islands called Bed-
low’s Island, Ellis” Island, Opyster Island and Robins
Reef, to the low water mark of the same, be held to be
and remain within the exclusive jurisdiction of the state
to New-York.” Id. at 3 (emphasis added).

No agreement having been reached on these proposi-
tions, the States exchanged further proposals in Newark
on August 6. New York expanded her list as follows:
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(1) New Jersey to enjoy “the fisheries on the west side
of the Hudson river, . . . and in the waters between Staten
Island and New-Jersey”; (2) exclusive jurisdiction over
wharves (as before) but with additional control over all
land to the low-water mark; and (3) rights to serve crimi-
nal process upon persons or things in the waters of the
Hudson. Id. at 3-4.3° New Jersey countered with three
propositions: (1) the waters 6f the Hudson and between
Staten Island and the main land of New York to be the
boundary, with claims to Staten Island explicitly relin-
quished; (2) New York to have “exclusive jurisdiction”
over the waters of the Hudson; and (3) New Jersey to
have exclusive jurisdiction over the waters between Staten
Island and mainland, with service of process rights re-
served for New York.

Again unable to agree, the States met in Albany on
April 13, 1827. Further propositions were exchanged
over the following week, but New Jersey’s ultimate goal
of securing her boundary claim continued to be denied
by New York. New York did grant New Jersey further
rights to serve process on her side of the Hudson, but
New Jersey saw these as inadequate concessions. See
Senate Report, Letters of Sept. 15, 1827, et seq. Thus, by
1828, efforts at compromise once again foundered. The
New Jersey v. New York case was filed in this Court
shortly thereafter. :

This history is probative in two key respects. One, it
underscores that the purpose of the original suit between
the States and thus the Compact negotiators themselves
was to set a sovereign boundary between the States. Two,
because the earlier exchanges reveal that the States con-
templated jurisdictional trading in each other’s domains,
it strongly supports New Jersey’s argument that “jurisdic-

86 These process rights were also exchanged over the waters in
the Compact of 1834. See Articles Sixth and Seventh (App. A).
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tion” as used in the Compact, even “exclusive jurisdiction,”
has variable meanings, and does not necessarily connote
sovereignty.

(2) Review Of Related Jurisprudence

(a) The Supreme Court’s Interpretation
Of The Compact: Central Railroad
Co. v. Mayor of Jersey City

My conclusions in this Report draw support from Cen-
tral Railroad Co. v. Mayor of Jersey City, 209 U.S. 473
(1908). Because that case interpreted the Compact at
the time Ellis Island was expanding, it has obvious rele-
vance to the case at hand. Central Railroad involved the
issue of Jersey City’s taxing authority over the wharves
that extended into New Jersey’s side of the Hudson
River. Because neither State was a party, and Ellis Island
was not at issue, the decision is not the law of the case.
Nonetheless, it persuasively addressed issues, notably the
meaning of boundary in the Compact, that are central
to this case.

- Mid-way between the adoption of the Compact of
1834 and the commencement of this litigation in 1993,
Justice Holmes concluded for a unanimous Court that
the terms “boundary,” “territory,” and “sovereignty” were
interconnected, while the word “jurisdiction” conveyed
several meanings. Justice Holmes rejected the theory New
York now advances that -Article Third simply grants New
Jersey property rights on her side of the Hudson River,
overriding the boundary delineation in Article First. He
stated for the Court:

It appears to us plain on the face of the agreement
that the dominant fact is the establishment of the
boundary line. The boundary line is the line of sov-
ereignty, and the establishment of it is not satisfied,
but is contradicted, by the suggestion that the agree-
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ment simply gives the ownership of the land under
water on the New Jersey side to that state as a private
owner of land lying within the state of New York.
On the contrary, the provision as to exclusive right
of property in the compact between states is to be
taken primarily to refer to ultimate sovereign rights,
in pursuance of the settlement of the territorial limits,
which was declared to be one purpose of the agree-
ment, and is not to be confined to the assertion and
recognition of a private claim, which, for all that
appears, may have been inconsistent with titles al-
ready accrued, and which would lose significance the
moment that New Jersey sold the land. We repeat
that boundary means sovereignty, since, in modern
times, sovereignty is mainly territorial, unless a differ-
ent meaning clearly appears.

Id. at 478-79.

This passage addresses several relevant issues. First,
Justice Holmes’s equation of the concepts of territory,
boundary, and sovereignty comports with my conclusion
that the overriding purpose of the enterprise was to draw
the territorial boundary between the States. But Justice
Holmes also helps tie together the potentially ambiguous
terms “jurisdiction” and “property” that appear in Articles
Second and Third. By this analysis, Article Third simply
reaffirms that this is New Jersey’s sovereign territory while
ceding certain aspects of political jurisdiction to another
sovereign. He refuses by that reading to allow the prop-
erty rights granted to New Jersey in Article Third to con-
tradict or limit the boundary set out in Article First.

New York has seized upon Justice Holmes’s last quoted
phrase (“unless a different meaning clearly appears”)
as a potential escape from the conclusion that bound-
ary equals sovereignty. See, e.g., N.Y. Post-Trial Mem.
at 12-13. But that phrase is a cul de sac, not an escape
hatch. It allowed Holmes to reject the argument that
Article Third, in giving New York “exclusive jurisdic-
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tion” over the water and lands under it on the New
Jersey side of the boundary established in Article First,
somehow contradicted or retracted the sovereign power
accorded to New Jersey in Article First. Reasoning that
jurisdiction had to mean “something less” than sovereignty
in this Article Third, Justice Holmes concludes that the
term referred primarily to “commerce and navigation”
over the Bay and River, police-power activities that New
York had historically exercised. In my view, Justice
Holmes’s opinion for this Court on the meaning of the
Compact has stood the test of time.

The Central Railroad decision reiterates that a state’s
control over some aspects of jurisdiction such as safety
and public health (for example, quarantine restrictions)
has long been recognized even in situations where
other forms of legal jurisdiction were not. In Gibbons v.
Ogden, for example, Chief Justice Marshall carefully
acknowledged New York’s continuing role over what
might be termed harbor and river management, even
while preempting her monopoly over steamboat traffic.
See 22 U.S. at 234-38. The exercise of these powers by
New York later helped produce in 1921 the Port Au-
thority amendment to the 1834 Compact. This amend-
ment is also relevant extrinsic evidence in determining
Compact meaning. See infra Part IV.B.2.(b) (3).

(b) Other Courts’ Interpretations Of
The Compact

The States, like Justice Holmes in Central Railroad,
rely in part upon decisions of each of their courts that
have interpreted the relevant language of the Compact.
New Jersey argues, for instance, that New York is bound
by the decision of her own court of appeals in the People
v. Central Railroad case discussed below, which supported
Holmes’s analysis that boundary divides sovereign territory.
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These state-court decisions are not binding in this case.
The construction of a compact sanctioned by Congress
presents a federal question. Petty v. Tennessee-Missouri
Bridge Comm’n, 359 U.S. 275, 278 (1959); Delaware
River Joint Toll Bridge Comm’n, Pa.-N.J. v. Colburn, 310
U.S. 419, 427 (1940). The general rule is thus that
neither the decisions of the courts of the respective states
to the controversy nor the decisions of the federal courts
of appeals are binding precedent. Georgia v. South Caro-
lina, 497 U.S. at 392; Durfee v. Duke, 375 U.S. 106, 115-
16 (1963). At the same time, this Court has, on occa-
sion, noted the relevant holdings of state courts, especially
where they are persuasive and informative. See, e.g.,
Mississippi v. Arkansas, 415 U.S. 289, 291 n.4 (1974);
Ohio v. Kentucky, 444 U.S. 335, 340 (1980). With this
in mind, I analyze the significant cases cited by the States.

In People v. Central Railroad Co., New York’s Court
of Appeals—Ilike Justice Holmes later—noted how ironic
the 1834 Compact would have been if it sought to take
away in Article Third the very territorial powers set out
in Article First. The attorney general of New York sued
“to abate as nuisances, and cause the removal of certain
wharves, bulkhead, piers, and railroad tracks, and other
erections, placed by [New Jersey] . . . in the harbor of
New York . . . and the Hudson River, about a mile from
the New Jersey shore” on the basis that these were within
New York’s jurisdiction. Id. at 284. Interpreting the
Compact of 1834, the New York court held that, because
the territorial boundary was drawn down the middle of
the waters between the States, and because Article Third
gave New York only limited jurisdiction, that is, “police
jurisdiction of and over all vessels, ships, boats or craft
of every kind that did or might float upon the surface of
said waters,” id. at 299-300, New York courts “have no
jurisdiction to restrain the erection, or order the removal
of structures extending into the bay or river from the
New Jersey shore,” id. at 283.
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The New York court was unequivocal in. its interpre-
tation of the Compact. With respect to Article First, the
court declared:

The language of this article is certainly very clear
and explicit. Aside from the exception at its close,
it leaves no room for constructive doubt. . . . It
fixes definitely the boundary line . . . at or in the
middle of the Hudson river, and of the Bay of New
York. . . . It relinquished, in legal effect, whatever
right or claim [New York] formerly had to the bed
of the Hudson river [in New Jersey territory].

Id. at 292. The court noted further that the Compact
“yielded the precise point in controversy” between New
York and New Jersey in the 1829 original jurisdiction
case in this Court, quoting New Jersey’s complaint in that
case. Id. at 292-93. Said the New York court: “The
boundary line, it appears, is thus established between the
two states, precisely as prayed for by New Jersey in the
said [1829] bill of complaint, at and in the middle of
the Hudson river and other waters therein mentioned.”
Id. at 293. This, added the New York court, established
unequivocally that Article Third gave New York limited
jurisdictional rights in New Jersey’s waters: “It clearly
could not have been the intention [in Article Third] . . . to
re-cede to New York what had just been relinquished in
respect to the boundary between the two states in the
first article or to nullify the force of such article. . . .”
Id. at 296. New Jersey’s sovereign rights had been “so
long and so earnestly and persistently claimed by New
Jersey, and thus so formally renounced by [New York] . . .
in ‘the first article of said treaty.” Id. at 298. Having so
concluded, the New York court found the three subdi-
visions of Article Third “to have been entirely unneces-
sary.” Id.; see also Ferguson v. Ross, 27 N.E. 954 (N.Y.
1891) (similar analysis).

’ The' Supreme Court of New Jersey in the Central Rail-
road case adopted a similar view. After reviewing pre-
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Compact history and the implementing statutes of both
States, Judge Garrison declared, unequivocally, . that
“boundary” in Article First means sovereignty; that sov-
ereignty is separate from jurisdiction in the Compact; and
that subsequent articles contain exceptions to jurisdiction:

[T]he question at issue between [the two states] was,
in its ultimate essence, one of sovereignty. . . .- That
this was recognized by each State in providing a
modus of settlement is evident from the language of
the statutes by which the respective commissioners
were appointed and empowered. . . . In plain terms,
therefore, the Commissioners were empowered to
negotiate respecting two things, and thereby to settle
two things, namely, limits of territory and jurisdic-
tion. Nowhere is there any intimation that those two
were deemed to be one and the same thing. Bearing
this fact in mind, and that the main point in con-
troversy was that of sovereignty, the Compact itself
may be [used accordingly]. . . .

Central R.R., 56 A. at 243. Later, the New Jersey court
made clear that the “limits of territory” were sovereign,
not pure property, limits: '

The grounds for thinking that sovereignty is dis-
posed of under the head of “Territorial Limits”
rather than under that of “Jurisdiction” are several
and various. In the first place, the legislative direc-
tion to each set of commissioners was to deal with
both territorial limits and jurisdiction, which was the
merest tautology if the jurisdiction referred to was in
itself sovereignty. In the next place, the commission-
ers did, in several instances, deal with jurisdiction in
its juridical sense, a matter to which they were in no
wise empowered if the term “jurisdiction,” used in
the statutes under which they were appointed was
governmental. Furthermore, the facts that sover-
eignty was the main point at issue, that territorial
limits preceded jurisdiction in the enumeration of the
commissioners’ authority, and that the first article
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dealt conclusively with the question of territorial lim-
its, are all indications that in dealing with this power
the commissioners were settling the main point at
issue. More conclusive still is the circumstance that
having, in article 1, settled the matter of territorial
limits, the jurisdiction with which the commissioners
dealt was excepted from it, which is perfectly rational
if the jurisdiction was juridical, and hence a mere
incident of sovereignty; but was palpably irrational,
not to say inconceivable, if jurisdiction was of itself
that very sovereignty.

Id. at 244.

One other New Jersey decision, however, is notable for
its contradictory conclusion. In State v. Babcock, 30
NJ.L. 29, 33-34 (Sup. Ct. 1862), Justice Elmer, who
had served as a New Jersey commissioner during the 1833
negotiations, expressed reservations about the interpre-
tation subsequently given the Compact by New York’s
courts. Justice Elmer’s interpretation emphasizes New
Jersey’s property rights rather than sovereign rights in
Article Third. At the same time, it also” describes New
York’s police-power jurisdiction over the entire Bay and
River. His interpretation is thus not entirely at odds
with the intrinsic reading detailed above. To the extent
his opinion is offered as evidence of the commissioners’
intent, moreover, his post-hoc comments are not particu-
larly probative. This Court has reasoned with regard to
extrinsic evidence of legislation that “post-passage remarks
of legislators, however explicit, cannot serve to change the
legislative intent.” Blanchette v. Connecticut Gen. Ins.
Corps., 419 U.S. 102, 132 (1974); see also United
States v. United Mine Workers, 330 U.S. 258, 281-82
(1947) (finding remarks of legislator made eleven years
after passage of act not probative of intent of drafters).

A recent Second Circuit decision that was a catalyst
for filing this case also interpreted the Compact in New
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York’s favor. Collins v. Promark Products, Inc., 956
F.2d 383 (2d Cir. 1992) held that New York’s workers’
compensation laws applied to an injury on the landfilled
portion of Ellis Island. The court thus determined that
New York was sovereign over that territory and rejected
Justice Holmes’s reasoning in the Central Railroad litiga-
tion. While a recent decision of the court of appeals is
important, its analysis is far less probing given that the
sovereignty issue has been the subject of a full trial in
our case. The Collins result made for easier management
of workers’ compensation claims on Ellis Island, but I find
its reasoning unpersuasive on the boundary issue. Al-
though they appeared as amici, the States were not par-
ties to that case, nor was it an original action. Thus, the
decision is not binding on the parties here. As this Court
has admonished: “[T]his Court, not a Court of Appeals,
is the place where an interstate boundary dispute usually
is to be resolved.” Georgia v. South Carolina, 497 U.S.
at 392.

(3) The Port Authority Amendment of 1921

New York and New Jersey established a bi-state. com-
mission in 1917 to explore greater cooperation in oper-
ating their respective ports and related transportation
arteries. The findings of the New York, New Jersey Port
and Harbor Development Commission (“Commission”),
set forth in the report discussed further below, led to the
enactment of the Port Authority of New York and New
Jersey amendment to the Compact of 1834. See N.Y.
Unconsol. Laws §§ 6401, et seq. (McKinney 1979); N.J.
Stat. Ann. §§ 32:1-1, et seq. (West 1990). The Port
Authority amendment set boundaries for a “Port of New
York district” and was approved by Congress on August
23, 1921. See Sen. Joint Res. 88, 67th Cong., 1st Sess.
(1921); see generally Frankfurter & Landis, supra at
696-97 (describing the evolution of the Port Authority
amendment); Hess v. Port Auth. Trans-Hudson Corp., 115
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S. Ct. 394, 398 (1994) (referring to creation of the Port
Authority of New York and New Jersey). The conclu-
sions they reached during this process are relevant to each
State’s operating assumptions under the Compact.

The Supreme Court has noted that such assumptions are
relevant. In Vermont v. New Hampshire, 289 U.S. 593
(1933), for example, the Court relied in part on the
“practical construction” given by both states to the boun-
dary that the Court held properly divided the states. As
evidence of this “practical construction,” the Court pointed
to, inter alia, the fact that certain towns in New Hampshire
recognized the low-water mark on the west bank of the
Connecticut River as the town and state’s boundary. The
Court regarded the town’s actions as having “some per-
suasive force.” Id. at 615. Similarly, as discussed below,
the Commissioners who drafted the bi-State reports for
the Port Authority amendment regarded interstate coop-
eration as necessary in the Port of New York in part
because the territorial boundary between the States ran
down. the middle of the Hudson River and the Bay.
Thus, while not dispositive, the “practical construction”
of the boundary evidenced in these reports is of “some
persuasive force” in affirming that Article First describes
the territorial boundary between the States, which in-
forms the analysis of sovereignty over Ellis Island.

(a) Legislative Background

. .Although the documents describing the Commission’s
findings and the text of the Port Authority amendment do
not discuss Ellis Island specifically, they are relevant in
two respects: they support New Jersey’s interpretation
of “boundary” in the 1834 Compact; and they buttress
her argument against New York’s claim of prescription
during this period. The most voluminous and earliest of
the legislative materials is the full text of the Report of
the Commission. See N.Y. Legis. Docs., 142d Sess., No.
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103 (1919). The Report was addressed to the governors
of New York and New Jersey, Alfred E. Smith and
Walter E. Edge, respectively, and was submitted to the
New York legislature by Governor Smith on April 14,
1919.

The Report, as well as the summary of the Report
submitted to the governors of the States in 1920, supports
New Jersey’s interpretation of the word “boundary” in
the 1834 Compact. The indirect evidence lies primarily
in Appendix B-of the Report, titled “Preliminary Report
of Counsel to Accompany the Tentative Draft of Pro-
posed Treaty Amendatory and Supplementary to the
New York-New Jersey Treaty of 1834.” The Preliminary
Report sets out in detail the early commercial relations
between the States, explaining that the “boundary dis-
pute” was framed for purposes of the 1833 negotiations
by the advent of the steamboat and the concomitant
monopolies it produced. See Report at 71-76. Later in
the Preliminary Report, discussing the treaty-making power
of the States, counsel to the Commissioners (“Counsel”)
explain that

[i]f the compact or agreement between the States does
not affect the political power of either, it would seem,
therefore, as though approval by Congress were un-
necessary. The treaty between New York and New
Jersey of 1834, however, was approved by Congress.
That treaty did seriously affect the political relations
of the two States, and as we have seen . . . settled
and disposed of a matter that had been the subject
of serious controversy between the two States.

Report at 162. Counsel thus interpreted the Compact as
having set a sovereign boundary, Wthh they made clear
was at issue prior to 1833.°% : :

87 The legislative history of Congress’s approval of the. Port
Authority Act is not probative. The relevant hlstory merely
acknowledges the Report filed by the Commission without ana]yzmg
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Similarly, in the same discussion, Counsel note that the
1834 Compact contemplates the exercise of extra-
territorial jurisdiction, consistent with an interpretation of
the Compact drawing the boundary as set out in Article
First of the 1834 Compact. They state:

If a State may alienate a part of its territory in
perpetuity to an individual, it may, of course, alienate
to another State. This is the theory underlying all
boundary treaties. Each State grants and conveys to
the other—or releases, as the case may be—all its
right, title and interest in the property on the other
side of the boundary. . .. But we are not to change
in any respect the boundary lines between New York
and New Jersey as settled by the Treaty of 1834.
We are simply to vest sovereign authority within a
certain portion of territory in both States, and such
sovereign authority only to a limited degree, suffi-
cient to accomplish the main purpose. This is already
done in the Treaty of 1834.

Report at 164 (emphasis added). This allusion to the
1834 Compact supports New Jersey’s view that the “juris-
diction” conferred in Article Third of the Compact does
not undermine the sovereign boundary set out in Article
First, but rather confers on New York certain powers of
jurisdiction in New Jersey’s sovereign territory. Consistent
with Counsel’s analysis, Article Third vests “sovereign
authority only to a limited degree” over the otherwise
sovereign territory delineated in Article First.

Counsel in the excerpt above refer to “boundary lines,”
in the plural, which Néw York uses to support her con-
tention that the Compact does not set merely a single
boundary. “Boundary lines” as used above, however,
should logically be read in context as describing the
boundaries of the States distinctively in both the Hudson

it and focuses more generally on the benefit the Port Authority Act
would work for the entire nation. See 61 Cong. Rec. 4920-21
(1921) ; see also id. at 8589-90 (remarks of T. Frank Appleby as to
the benefits of the Act in both New York and New Jersey).
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River and New York Bay under Article First; the plural
may also be reasonably interpreted to describe the bound-
aries of each State’s respective extra-territorial jurisdiction.
There is no intrinsic or extrinsic support for New York’s
view on the meaning of the term.

In at least two other parts of these legislative docu-
ments, moreover, the Commissioners clearly adopt an
interpretation of the 1834 Compact that is inconsistent
with New York’s theory. First, the Preliminary Report
analyzes Justice Holmes’s decision in Central Railroad
Co. v. Mayor of Jersey City. In particular, Counsel quote
the case as follows:

“But we agree with the state courts that have been
called on to construe that part of the agreement, that
the purpose was to promote the interests of commerce
and navigation, not to take back the sovereignty that
otherwise was the consequence of article I. This is
the view of the New York as well as of the New
Jersey court of errors and appeals, and it would be a
strange result if this court should be driven to a dif-
ferent conclusion from that reached by both the
parties concerned.”

Report at 79. One would certainly expect that if Counsel
disagreed with Justice Holmes’s interpretation they would
have noted as much, given that it related to the respective
sovereignty of the States, an issue so fundamental to the
Port Authority amendment.

Second, New Jersey’s interpretation of the 1834 Com-
pact is clearly adopted in the “Summary of Joint Report
with Comprehensive Plan and Recommendations” (“Sum-
mary”), submitted to the governors of New York and
New Jersey on December 16, 1920. See N.Y. Legis.
Docs., 144th Sess., No. 33 (1921). In the Summary,
the Commissioners discuss the “Geography of the Port,”
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and in particular the “Political Geography.” Id. at 12-13.
The Commissioners begin their analysis by noting that
“[t]hrough the Hudson River and the Upper Bay runs
the State line between New York and New Jersey,” id.
at 13, an interpretation of the Compact congruent with
New Jersey’s. This suggests that “boundary lines” meant
the lines in the Hudson River and in the New York Bay
under Article First, not the tortuous set of boundary
lines proposed by New York in her post-trial brief.

The Report also mentions the Compact of 1834 in its
discussion of the “Treaty-Making Power of the States
and What May Be Done Under It.” Report at 161.
Counsel analyze the “North Atlantic East Fisheries Case”
before the Hague Tribunal for the purpose of showing
that a sovereign state may subject its territory to a myriad
of obligations which do not derogate from the state’s sov-
ereignty. Id. at 169-72. The Commissioners point to a
colloquy before the Tribunal in which one of the par-
ticipants states that “ ‘general sovereignty is a thing wholly
apart and not affected by the grant of particular temtonal
rights.”” Id. at 172. Counsel then state:

Indee¢d, we may say that the framers of the treaty
between New York and New Jersey of 1834 had
clearly in mind this distinction between the preserva-
tion of general sovereignty and governmental func-
tions and the grant of title to land, the distinctions
between the title to the land under water, which, in
the case of New Jersey, extends to the middle of the
stream, and the exercise of governmental police
power, which is granted to one State even to the
shores of the other.

Id. (emphasis added). This discussion reveals Counsel’s
understanding that the 1834 Compact distinguished be-
tween jurisdiction and sovereignity. It also supports New
Jersey’s view that “present jurisdiction” in Article Second
referred to the police powers New York reserved to her-
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