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PROCEEDI NGS
(1:00 p.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
now i n number 99-2047. Anthony Pal azzol o versus Rhode
Island. M. Burling.

ORAL ARGUMENT OF JAMES S. BURLI NG
ON BEHALF OF PETI TI ONER

MR BURLING M. Chief Justice, may it please
the Court:

According to local |and use regul ations there
are two uses to which M. Palazzolo's property can be put,
residential and a beach club. In 1983 M. Pal azzol o
applied to fill all 18 acres of his property which would
have nade the property suitable for either use. Wen that
was deni ed, he applied for a | esser scal ed-back permt
application to fill 11 and a half acres for a beach cl ub.

QUESTI ON: Now when you say | ocal regul ations
that's a zoning authority of the town.

MR BURLING That is correct, Your Honor.

QUESTION:  What is that zoning authority, the
zoni ng board?

MR, BURLING That is the Town of Westerly's
zoni ng authority, Your Honor.

QUESTION: Al right. | just want to ask a few
guestions to make sure that we take this case on the
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assunption, and both parties agree on that assunption
that the only devel opment that would be allowed is perhaps
a single residence on the high ground.

QUESTION: So far as the '83 denial, it seens to

me that was the skinpiest kind of showing, | don't see any
zoning authority accepting a proposal to just fill the
marsh wi t hout any further specified use. | don't really

count that very heavily in your favor. So far as the
beach club is concerned, that's a bit different. Do you
read the opinion by Judge Israel and then the opinion by
Judge Wl lianms and the opinion by the Suprene Court of
Rhode Island as, particularly the latter, as proceeding on
the assunption that the one lot with the residence on the
hi gh ground would be the only permtted devel opnent? Can
we take the case on that assunption.

MR BURLING That is correct, Your Honor. W
know fromthe reasons given by the Coastal Resource
Managenment Council, CRMC, for its denial of the 1985
application, that it found that a beach club woul d not
serve the conmpelling public interest standard that the
CRMC has for approving applications.

QUESTION: Was it that beach club or any beach
cl ub? Because that beach club was just about 11 acres of
paving with a Port-a-John and a dunpster and a couple
trash cans. |Is the State going to tell us, oh, well, we
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m ght have approved sone ot her use? Are we going to hear
that fromthe State, do you think?

MR BURLING | do not believe they will, Your
Honor, because they have never nade that allegation or
statement previously in this case with regard to any kind
of beach club use being allowed. Now, this beach club,
whi ch by the way was unpaved and did have very m ni nal
structures, M. Palazzol o believed that that would have
| ess of an environnental inpact than having structures
with sanitation facilities and things of that nature. W
know quite clearly what uses he could and could not do
with the property. At trial, for exanple, it was brought
out that no residential structures of any kind woul d neet
t he public purpose requirenment of CRMC

QUESTION: | thought that the record showed t hat
the Rhode Island courts concluded that M. Pal azzol o coul d
have built quote, at |east one house on the upland portion
of the property, the CRMC director testified he m ght have
built as many as four, and that the residual property
woul d have had a val ue of about $157,000 if given as open
I and.

MR, BURLING  Your Honor, if |I may try to
clarify the record a bit on that, we do readily admt that
the State has said that it would gladly allow M.

Pal azzol o to apply for one homesite on the small upland
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area on the property, a 40 by 90-foot -- 40 by 80-f oot
turn around, 50 by 80-foot turn around, excuse ne, at the
end of the 1500-foot roadway. That woul d be all owed.
There was sonme initial testinmony at trial regarding other
wet | and uses, excuse ne, other upland uses perhaps, but
later on at trial that becane clear that any ot her upland
on this property could only be reached by filling wetl and
to access it. And at trial the CRMC executive director
made it quite clear that there were no residentia
structures could neet the conpelling public purpose. |
think we're going in this case --

QUESTION:  They wouldn't let you build the house
or not? | thought -- was there testinony at trial that
you could have built up to four houses, the CRMC director
said, | don't have the exact words, but |I take it he m ght
be able to build as nmany as four.

MR BURLING And later on in testinony by
CRMC s biol ogi st show that to reach any ot her upland on
the property wetlands woul d have to be filled, and that
woul d not be in the public interest. It would not neet
the conpelling public interest there.

QUESTION: So there's a finding by themthat you
couldn't build four? In other words -- what I'mtrying to
get at is, you're saying that the value of the property
was reduced to near zero.
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MR, BURLING To 200, 000.

QUESTION:  Some -- or that what you think is
equi val ent to Lucas zero, because it m ght have been worth
3 mllion. W'Il have a record here in findings and all
ki nds of argunent about what the value of the house would
have been, the value of the place would have been, how do
we know? Wat --

MR BURLING | think, Your Honor, the best way
of telling is looking at the State's opposition to the
petition for cert where they say in there that they would
gladly allow M. Palazzolo to build a single famly hone

QUESTION: Twice in the brief in opposition they
acknow edge that the CVRC woul d have approved a single
hone site, which would have netted greater proceeds i.e.
$200, 000 at less risk, they say that on page four, and
again at say, page 19, they say specifically the Council
woul d be happy to have petitioner situate a single hone
thus allowing petitioner to realize $200,000. So I, you
know, | thought that was not in the case when we took it.

MR BURLING That is correct, Your Honor.

QUESTION:  We might not have taken it had |
thought it was in the case.

MR, BURLING  Your Honor, | couldn't agree with
you nore.
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QUESTION: Is it also the case that in order to
build nore, whatever the nore m ght be, beach house,
residential devel opment, whatnot, there would have to be
filling of the wetland; is that correct?

MR, BURLING That is absolutely correct, Your
Honor .

QUESTION:  Now, what is the significance of the
finding, and I think it was in Judge Israel's opinion, but
I could be wong about which one it was, that any such
filling would have been a nui sance at conmon | aw for the
sinmple reason that it would in effect have elimnated the
use of the wetland for fin and shellfish breeding and so
on, what's the significance of the nuisance finding?

MR, BURLING Judge WIlians' decision is the
one that tal ked about nui sance.

QUESTION: W/ Iliams used nui sance?

MR, BURLING Yes, your Honor. And he was
referring to the consequences fromthe 18-acre fill, and
specifically if you | ook at the | anguage of his decision
he tal ks about the inpacts caused by nitrate pollution
Nitrates come fromseptic systens, however, as | said
earlier, M. Palazzolo' s beach club application would
i nvol ve no septic systens --

QUESTI ON:  Because they were going to have
portable toilets?
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MR BURLING That is correct, your Honor.
Specifically to avoid any problenms with septic systens or
nitrates.

QUESTION: No, but I'm-- 1 don't want to reduce
the case to sonething silly, but I nean is the takings
claimpredicated on the right that in neasuring the
taki ng, we should neasure it on the assunption that he was
somehow reasonably bound to be allowed to build a beach
club with nothing but portable sanitation, is that in
effect the kind of baseline for the clain®

MR, BURLING Not precisely, Your Honor. The
baseline of our claimis that M. Pal azzol o can nmake no
use what soever of any of his wetland. Now, the issue of

QUESTI ON:  But what is the basis upon which you
claimthat you have or should have a right to fill the
wet | and.

MR, BURLING Traditionally in Rhode Island one
owning riparian property has always had the right to fill
the wetland. Indeed, as our reply brief points out, this
has been the law in Rhode Island for a century and a half.
As the Suprenme Court said below at pages A3 to A4, that as
of the early 1960s there was not even a permt requirenent
to fill wetland.

QUESTION: Al right, now, let's assune that at
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some point the State says, well, this is causing damage,
it's either going to cause pollution because of nitrates
or it's going to interfere with the fisheries because
things breed in the shall ow waters and so on, is it your
position, in effect, that if the State decides to
regulate, to prohibit wetland filling, that it therefore
is engaging in a taking of every piece of wetland that a
| andowner m ght otherwi se wish to fill?

MR BURLING This would have to be | ooked at on
a case- by-case basis.

QUESTION:  No, but is that the assunption of
your claimhere that you used to have a right to fill any
wet | and, and regardl ess of what the reason for the State
sayi ng you no | onger can do that, that is a taking.

MR, BURLING Not precisely, Your Honor, because
if the State is able to prove that the particul ar
application before it wuld cause a nui sance and by
nui sance tal ki ng about a genui ne nui sance not sonet hi ng
decreed anew, not sonething that has al ways been unl awf ul

QUESTION:  But, with respect, in other words,
you're saying if it could prove the nuisance then there
woul d have been no change fromthe prior |aw.

MR BURLING That is correct, Your Honor, if
you --

QUESTION: Al right, now let's assunme that it
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woul d never have been understood to be a nuisance at the
prior |aw because nobody ever paid any attention to that
and they now say, well, we don't want nitrates to go up,
we want fish to breed and so on, and that's the reason, is
that the predicate for the taking clain®

MR, BURLING Wen tal king about what is and
what is not a nuisance, it is inportant not to sinply say
that the | aw of nuisance is cotermnus with the police
power, in this case it's not only that it was not a
nui sance beforehand, but also that the State has not
proven that the proposals by M. Palazzol o woul d i ndeed
constitute a nuisance. It is not enough sinply to say
that we have new know edge today and it is therefore a
nui sance, the inquiry nmust be nore searching than that.

QUESTION:  Let nme ask you a different question,
would it be a predicate for the taking claimfor a State
to pass a statute saying all dwellings, all public
acconmodat i ons nmust have nodern plunbing with septic
systens, would that -- and in the past that wasn't
necessary, so it naturally reduces the value of the |and
because it makes it nore difficult, nore expensive to
devel op. Would that be a predicate for a taking clain®

MR, BURLING  Probably not, but again, we nust
| ook at the individual circunstances of the case. Wy are
the septic systens being required? If it is to prevent a
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genui ne health and safety risk then | would have to concur
that that would be a regul ati on passed to protect public
health and safety and it may rise to the level of a

nui sance.

QUESTION:  What I'mgetting -- no, I'msorry.
Al I'"mgetting at is, it sounds suspiciously to ne as
t hough that, at |least, is what was involved or could have
been invol ved whether it was stated or not when the State
said, no, we're not going to let you build a beach club
wi t hout any plunmbing. And if the alternative was
pol I uti on by any plunbing systemthat went in because of
runof f fromthe septic systemor a beach club with no
plunmbing at all, and in effect nodern outhouses, that
seens to ne a weak basis for a takings claimand if that's
not we're concerned with I want you to explain it to me.

MR, BURLING The State Supreme Court did not in
this case base its decision on the existence of a
nui sance. |Indeed the finding of nuisance was appealed to
the State Supreme Court and that could be found at pages
12 to 14 of M. Palazzolo's brief to the State Suprene
Court, but the issue was never reached --

QUESTI ON:  They never reached it.

MR, BURLING They never reached it. This case
is not based on the existence of a nuisance or the |ack of
a nui sance.
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QUESTION: Can | ask about the beach cl ub,
t hought after the beach club application you came up with
anot her application that was just -- just to fill.

MR, BURLING No, Your Honor. The beach
application was the [ ast application

QUESTION: Was the second one. The first was
just to fill wi thout any specification

MR BURLING Correct. Correct.

QUESTION:  And that was turned down.

MR BURLING Correct.

QUESTI ON:  For what reason?

MR BURLING It was turned down because it
| acked specificity and because of sone general concerns
that it would inpact the environnent. But the --

QUESTION:  Specificity in what respect?

MR, BURLING The plans needed to have nore
detail in them contour lines and things of that nature.

QUESTION: Well, he didn't say why he wanted to
do the fill, did he? He said | want to fill this.

MR, BURLING In the application -- in the
application, he did not indicate why he wanted to do the
fill. He wanted to nove this on in a multistep process.

QUESTI ON: Why does he have to show why he

wanted to do the fill? |1 nean the only change was the
fill, he said |I've got a swanpland in front of nme, 1'd
13
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rather be able to walk on it. Does he have to say he's
going to use it for a beach club?

MR BURLING He does not, and we do not think
so, Your Honor.

QUESTI ON: Do you know of any zoning authority
inthe United States that would allow a major filling
wi t hout knowi ng what structure was going to be put on it?
I mean, | just don't think we -- | don't think we need to
get in that because | think the Supreme Court of Rhode
Island did reach the issues that you wish to present to
us.

MR BURLING Yes, Your Honor

QUESTION: | think I have sone question, they
did say that the owner hasn't sought perm ssion for any
use that would involve substantially less filling, but
having left us with that |ingering doubt they then rush
into the nerits.

MR BURLING That is correct, Your Honor. |
don't think this case needs to turn on the 18-acre
application, indeed it was not even part of the conplaint.
I think the key here is understanding that no filling of
any wetland would be all owed for any reason that was
| awf ul under the local zoning code. No structures of any
kind woul d be permitted by M. Palazzolo to construct. So
we know that he cannot use his wetland. For that reason
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there is --

QUESTI ON: What portion of his, 18 acres is it?
VWhat portion is wetland and what portion upland?

MR BURLING The 18 acres is all wetland. The
upl and portion is the snmall road that | referred to
earlier with the turn around. There may be an isol ated
i sl and of upland, the anount unspecified how rmuch, but it
is fairly small, that is surrounded by wetl and.

QUESTION:  Shall conpared to the 18 acres.

MR, BURLING And indeed small conpared to the
total size of that road and the turn around on that as
wel | .

QUESTION: Can we assune 20 acres of which 18 is
wet | ands?

MR, BURLING The court never concluded that it
was 20 acres, and it is probably less than that. But I
can not be nore specific than that. Since we know what
uses can and cannot be nade with the property, the primry
guestion that is of concern to us is whether or not the
exi stence of regulations in 1978 when M. Pal azzol o
acquired the property is sufficient to deny himthe
ability to challenge the, either the application of those
regul ati ons or challenge the inpact of those regul ations
upon himif he contends that that is a regulatory taking.
We certainly know that Shore Gardens, |ncorporated had,
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from 1971 until the tine it was dissolved in 1978, the
right to apply for permts and the right to bring a
takings claimif those permts were denied.

To suggest that the State can deny a permt and
refuse sonebody even the right to seek just conpensation
because they acquired the property froma predecessor is
contrary to what this Court had held earlier in Nollan
which | don't need to repeat the entire cite, except this
Court did say briefly, so long as the conm ssion could not
have deprived prior owners of the easenent without
conpensating them the prior owners must be understood to
have transferred their full property rights in conveying
the | ot.

QUESTION:  May | ask one very brief question?

In your opinion, when did the taking occur in this case?

MR, BURLING The taking occurred in 1986 when
the permit was denied. The taking was sinply not in
exi stence until that tinme because as we al so pointed out
in our brief, this Court has held in Preseault that the
exi stence of a permtting requirenent in and of itself
does not generally take property. One expects that the
Government in good faith will allow a pernmit to be granted
or will at least consider that permt fairly.

And one further expects that in the event that a
permt is denied, at the time of denial a litigant has the
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right to seek a just conpensation renedy if the litigant
can prove that there has been a taking.

QUESTION: M. Burling, if rights to |and use
pass fromowner to owner |ike that, how far back does the
chain go? | mean it seens to ne that there's no | ogica
stoppi ng place until you get back to Roger WIIlianms and
the 17th century settlenment. So where do we draw the |ine?

MR BURLING There are two answers to that,
Your Honor, a theoretical one and a practical one to this
case. Theoretically, in defining what background
principles, | would suggest that we go back as far in tinme
as before there was an exi stence of pervasive regul ation
But that rather theoretical issue is one that this Court
does not need to fully address because as we pointed out
in our brief and as | said previously, as of the early
1960s there was absolutely no requirenment for a litigant
to obtain a permt to fill wetland. W also knowin the
century and a half before that that there was a right, not
only to fill wetland but to fill tidelands which are those
| ands that are under water all the tine.

QUESTION:  Were those rights still extant in
1985?

MR, BURLING That's the key here, Your Honor
The question is --

QUESTION:  So what's your answer? \What?

17
ALDERSON REPORTI NG COVPANY, | NC
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQN, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N o o B~ W N PP

N N N N N N P R R R R B R R R R
o A W N P O © © N O O A W N P O

MR, BURLING | believe, obviously the answer
is, yes, those rights still do exist.

QUESTION:  No, no, not still do exist. Did they
exi st in 19857

MR, BURLING Yes, Your Honor. They existed in
1985 because the inposition of a permtting requirenment
that was adopted in 1971, as | said earlier, does not
ef fect the background principles of property law. It does
not change the title. It sinply requires a | andowner to
go through nore of a permitting process. It requires a
| andowner to be nore careful about what that |andowner is
trying to do. But it --

QUESTION: May | ask the extent to which it
af fects the reasonabl e i nvest ment expectations of someone
who buys property with regul ati ons already in existence,
so that when you buy the property you know to develop this
it's going to be a tough uphill battle, because | know
what's on the books and | know how they've treated them

MR, BURLING You certainly, when you buy
property and it's subject to regul ation, you have the
expectations that it's going to be nore of a difficulty to
devel op that property, but | do not believe that that
af fects the background principles of the very property
itself, the regulation that you are challenging in a
t aki ngs case cannot still affect background principles
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that you have no right to bring that takings challenge in
the first place.

QUESTI ON: Why doesn't the same argunent apply
to a normal zoning set-back requirenent?

MR BURLING It would not, unless you are
arguing that that zoning set-back requirenent itself is so
onerous that it takes property. Now that is normally not
t he case.

QUESTION: But that's a different question. The
ultimate question of the taking, it seens to nme is
separate fromthe question of what background principles
are supposed to apply to define how you cal cul ate the
taking, and | suppose that if the background principle of
filling wetland cannot be tanpered with in effect by new
wet | and regul ation then the background principle of being
able to build the property line cannot be tanpered with by
a setback requirenent. | mean, is that correct, so far as
cal cul ating the basis for a taking.

MR, BURLING Not precisely, Your Honor, because
land is al ways subject nowadays especially to sonme degree
of regul ati on.

QUESTI ON: You say not precisely, you would not
have any problemw th saying that there's a taking if you
have a set-back requirenent of 900 yards on a lot that is
901 yards wide. Wuld that trouble you to say that that's
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a taking?

MR BURLING That would be a taking, Your
Honor .

QUESTI O\ What about a reasonabl e set-back
requirenent? Don't build within 10 feet of the property
line on a lot that may be no wider than 60 feet. That
woul d be a reasonabl e set-back requirement, wouldn't it?

MR, BURLING A reasonabl e set-back requirenent
i s acceptabl e.

QUESTION: Al right. Wy isn't a reasonable
coastal zone limtation on filling acceptable? Wy does
that have to be taken as a per se pull back on preexisting
property rights and as such the baseline for a taking?

MR, BURLING The property interest that nmay be
affected by a reasonabl e coastal regulation or a
reasonabl e set-back is not necessarily a taking. But when
it comes to --

QUESTION: So is there -- why isn't there then a
guestion here as to whether this set of fill regulations
i s reasonabl e or unreasonabl e?

QUESTI ON:  Could I understand what you're saying
-- what you nean by the word reasonable? | nean let's
take a 60-yard setback, a 60-foot set-back requirenent, |
guess that's reasonabl e as opposed to 900-yard ones.

Wul d that be a taking of a lot that happens to be only 61
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feet w de?

MR, BURLING  Absolutely, Your Honor

QUESTION: And would it be a reasonabl e set-back
requi renent, | suppose it would, but you'd still say it
woul d be a taking.

MR BURLING So we better redefine reasonable
Your Honor. |If the set-back is so nuch that it destroys
the econonically viable use of the property, that woul d be
unr easonabl e, that would be a taking.

QUESTION:  So what is reasonable then is going
to be determined in relation sinply to the econonics of
what cane before and what canme after. | don't think you
want to take that position.

MR, BURLING Wien we're tal king about the
reasonabl eness of the set-back, | think the best analysis
| have seen is one adopted by a | ower Pennsyl vani a Court
in a case we cited in our reply brief called Machi pongo,
based on an article by fee in the Chicago | aw revi ew.

That sets a standard that you | ook at the anobunt of area
put in that particular set-back, and if that area is so
large, then that area by itself would be an econom cally
vi abl e use of property if you could put it to some use
regardl ess of the surrounding property, that m ght indeed
be a taking.

QUESTI ON: But woul d you | ook to the reasons for
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the state regulation ?

MR BURLING As with the requirenent that you
do not conmt a nuisance, of course, but sinply saying
that --

QUESTION:  And do you |l ook to the reasons for
the State regul ation for anything short of conmmon | aw
nui sance. In other words, is conmon | aw nui sance then
going to be the baseline?

MR BURLING In Lucas this Court found that
somet hing that has not al ways been unlawful is a | awful
use of the property and that as we -- no, we certainly may
| earn new things --

QUESTI ON:  Regardl ess of what we may in the
nmeant i me have | ear ned.

MR BURLING No, Your Honor, in Lucas this
Court also said that new knowl edge, such as buil ding that
reactor on the nuclear fault is the new know edge and to
prohi bit that certainly would not be a taking.

QUESTION: M. Burling, it is not your
subm ssion that those actions by the Governnment are only
t aki ngs whi ch are unreasonabl e? Surely the CGovernnent --

MR BURLING That is correct, Your Honor.

QUESTION:  -- can maeke a reasonabl e taki ng,
can't it?

MR, BURLING CGovernnent regulates all the tine
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that it's reasonable to --

QUESTI ON:  Whether it's reasonabl e has not hi ng
at all to do with whether it's a taking, does it?

MR BURLING You are correct, Your Honor

QUESTION:  Then | guess you're going to have to
come up with sone other criterion, | fed you the word
reasonabl e because | thought that probably was what we
were going to end up tal king about, but you're going to
have to cone up with sone other criterion for what passes
nmust er and what doesn't pass muster. And you've said to
us that it's not a purely econom c cal cul ati on, and you've
said to us that it's not purely a matter of using existing
nui sance |l aw as a baseline. So if it's not going to be
some concept of reasonable regulation that |ooks to the
reasons why the Governnment did it and when it did it, what
are we going to look at to draw this line which I think
you assune has to be drawn.

MR BURLING As quickly as | can say before
reserve nmy time for rebuttal, this case, in determning
whet her there has actually been a taking here should be
remanded to the Rhode Island court. The Rhode I|sland court
found that sinply some value left was not a taking. So
what the Court must look at is truly not sinply whether
this falls outside the exceptional circunstance of Lucas
and say, if it falls out the exceptional circunstance
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there is no taking. It nust |look at the before and after
position of the property. It nmust |look at the fair market
val ue, the uses of the property, the aerial extent of the
property that can be used and those other things that an

i nvestor would | ook at --

QUESTI ON: How about the reasons for the
regul ati on, should the Court | ook at that?

MR BURLING If the Court, not in the first
analysis, but if the Court is not able to determ ne that
there has been a denial of economically viable use, then
in a Penn Central analysis which I think is the next place
that the Court should | ook at, certainly the character of
the Government regulation is one of those things that this
Court said in Penn Central should be | ooked at.

QUESTION: (I naudible) map of this property,
because we tal k about this property and the uses to which
it could be put. | didn't see in the record a map show ng
exactly what M. Pal azzolo's property was.

MR BURLING | believe, Your Honor, that in the
joint lodging that there is a map of sone sort of the
property at tab 5 and you can see it on tab 6.

QUESTION:  This woul d sol ve the probl em about
how much -- whether there was room in what they call the
upl and for one house or three or four

MR, BURLING No, Your Honor, those nmaps are not
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very precise. What we sinply -- on determ ni ng how rmuch
| and nust be subject to that requirenent of how rmuch you
can build --

QUESTION:  Are you telling ne we have no exact
map of the property in question?

MR, BURLING There is no map that shows
preci sely where wetl ands are and upl ands are, but we wll
rest on the State's assertion in its opposition to the
petition as Justice Souter pointed out earlier that the
State would all ow one honme to be built on the upland area.

QUESTION: M. Burling, you' ve had a nunber of
guestions, I'mgoing to extend your tine by five m nutes,
"Il extend respondent’'s time by five mnutes.

MR, BURLING Thank you, Your Honor. | wll
reserve the rest of ny tinme for rebuttal. Thank you.

QUESTI ON:  General Wi tehouse.

ORAL ARGUMENT OF SHELDON WWH TEHOUSE
ON BEHALF OF RESPONDENTS

GENERAL VWH TEHOUSE: Thank you, M. Chief
Justice and may it please the Court:

I would like to open by addressing two questions
that Justice Souter raised. The first is a rather
techni cal one having to do with the effect on the pond of
t he nui sance and the cause. And | would refer you, Your
Honor, in the petition for wit of certiorari to page
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appendi x B10 in which the Rhode |sland Superior Court
found that the 12 percent loss of the total salt marsh
filtering in the Wnnapaug Pond wi |l have a significant
detrimental inpact on the existing salt marsh and went on
fromthere to reach the nuisance conclusion. It did not
have to do with the I SDS system and that was based on
testinmony that was in the record about the fact that there
are nitrates and things that wash into this pond and the
wetland itself is the mechanismthat filters those
nitrates out. And so sinply the renoval and filling of

t hose wetl ands per se was the basis --

QUESTI ON: The Suprene Court of Rhode Island did
not rely on that?

GENERAL VWHI TEHOUSE: They didn't speak to it one
way or the other, M. Chief Justice.

QUESTION: Can we take the case on the
assunption that the only likely permtted use of the
property in question is to build one residence on the
upl and area |l eaving the 18 or so wetl ands area uni nproved.

GENERAL WHI TEHOUSE: | do not believe Justice
Kennedy that that would be consistent with the decisions
of either the Rhode Island Superior Court, or the Rhode
I sl and Suprene Court, which both indicated that there were
addi ti onal economically viable uses available and they did
not refer to those as the building of a house.
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QUESTION: It seens to nme odd then that they
woul d get to the question of a Lucas taking, et cetera.

GENERAL WHI TEHOUSE: Well, there are three
categories of information here. There is the established,
and what we referenced Your Honor in our nmenorandumin
opposition, there was the established, and established in
t he Superior Court, proposition that at |east one house
worth at |east $200,000 can be built. Then there is the
uncertainty as to what additional upland there is and how
many ot her houses can be built.

QUESTION: Did you reference that in your brief
in opposition? | nean that m ght have nade a big
difference as to whether we wanted to take this case. D d
you make any reference to the fact that there was
uncertainty as to how rmuch additional use could be nade of
t he property?

CGCENERAL VWH TEHOUSE: No, Your Honor.

QUESTION: Well, it's too |ate now.

GENERAL VH TEHOUSE: Well --

QUESTION:  Well, you didn't say --

CGENERAL VWH TEHOUSE: Sorry, Your Honor.

QUESTION: | want the answer to that, that's why
| read the part that Justice Scalia cited earlier.

CGCENERAL WH TEHOUSE:  Yes.

QUESTI ON:  You do say a portion of the site
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woul d have been approved as a single hone site.

CGCENERAL VWH TEHOUSE: Correct.

QUESTION:  Wiich is true.

GENERAL WHI TEHOUSE: Which is true

QUESTI ON: But you don't say whet her ot her
t hi ngs m ght al so have been approved.

GENERAL WHI TEHOUSE: Correct, because that's the
uncertainty area.

QUESTI ON:  But he's right though in saying that,
in reading it, one mght have thought that what we're
tal king about is it's been established that this could be
used just for a single honme and that's it. And now the
argunent comes back when it's fully argued, well, it maybe
could have been up to four hones, maybe they coul d have
done ot her things, he never applied, et cetera. Wat are
we supposed to do?

GENERAL WHI TEHOUSE: It has been established
that it can be used as at |east one single fam |y hone,
and that was what | intended to refer to. And it has not
been establi shed, because of the unripeness problens in
this case, what further devel opment m ght be pernissible.
And to get back to the question about Lucas, that's
significant, because the Court addressed the val uel essness
i ssue and found that there was substantial val ue there.
And if Lucas is seen as a pure val uel essness case then
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that woul d appear to settle the question. But there's
al so discussion in Lucas about what Justice Scalia called
t he deprivation fraction, and that woul d appear to require
a nore conplex analysis than was required in Lucas where
you had the finding of val uel essness fromthe court bel ow
as opposed to the finding fromthe courts bel ow here of
val ue. And where that founders --

QUESTION: Is it -- is it your position, Genera
Wi t ehouse, if someone has, say a section of land, a
square mle, either -- a square mle. And picks out a
10-acre plot at one edge of that and applies for zoning
use and clains that it's denied, he clains to have been
denied all economc use. That the fact that he has a
remai ni ng everything square mle mnus 10 acres means that
that has to be taken into consideration, too?

GENERAL WHI TEHOUSE: Yes, | think it is, Your
Honor .

QUESTION: | don't think our cases support that.

GENERAL WHI TEHOUSE: Wl |, the nost recent --
woul d go back to, for instance, at the earliest expression
the Penn Central case, which used the term
par cel - as- a-whol e and from whi ch the parcel -as-a-whol e
di scussi on has energed and then nost recently in Justice
Scalia's concurring opinion in the Suitum decision, you
referred to the relevant property as the aggregation of
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all the owners property subject to the regulation at | east
those that are contiguous.

QUESTION: W don't generally get our |aw out of
concurring opinions.

GENERAL WHI TEHOUSE: That's correct, Your Honor
But | believe --

QUESTION:  But in the Chief's hypothetical, what
if he then sells off all except the 10-acre plot and then
reapplies, and the 10-acre plot is again denied to
devel opnent, then there's been a taking. It's such a
silly result. There is not in the first case, because he
hasn't yet sold off the rest of the one square nmle, but
if he sells off the rest of the one square mle, and makes
the very sane application, gets the very sane result, then
there's been a taking. That seens to ne very strange.

GENERAL WHI TEHOUSE: W al ways face in these
t aki ngs cases, the problem of whether it is the regulation
itself that has effected the taking or whether property
i nterests have been arranged in such a way as to create a
val uel essness portion. And | think w thout know ng nore
about the facts behind an exanple like that, it could fal
into either category. And | think that's why it's an
i mportant distinction. 1'd like to focus a nonment on the
ri peness issues that the Rhode Island Suprenme Court
raised. And the first has to do, they found obviously
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that this case was unripe on two grounds, and the first
ground was that there had been no application for the
74-unit subdivision. And that to us nmakes perfect sense
because in the Rhode Island courts, unlike in this Court,
the petitioner presented that 74-unit subdivision as a
proposal and not as a claimof value for determning the
size of the taking. And so that is very likely responsive
to the argunent made to that court that this was a
proposal, and even if it was not responsive to that, |
woul d argue, even if they were asserting a proposition of
Rhode Island ripeness |law that we want in Rhode Island to
have peopl e when they come and apply for a use or cone and
make a takings claimfor a particular use to have applied
for that sane use at some point. And in this case --

QUESTI ON: Even when they've nmade it clear we
are not going to allow you to fill this for anything
unl ess the public at large benefits fromit. | nean, why
do you have to keep com ng back, would you approve this,
no, we will never approve any fill. Ch, would you approve
this, no we will never approve any fill. Wy does he have
to keep com ng back?

GENERAL WHI TEHOUSE: The critical word, Your
Honor, in your question was this, and the question if this
is the wetland then you're correct. But if this is his
property, then you have to | ook because ripe -- the
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t aki ngs determ nation | ooks at val ue, you have to | ook at
what remai ning value there is. Sonebody can insist on
appl ying for apartment buil di ngs, anusenment parks,
everything in the world in a residential devel opnent and
be told no, over and over and over again. And there can
still be value in that property, it's just never been
applied for. And that's the case here. There is value in
this property.

QUESTI ON:  How do we --

QUESTION:  You nean the part that's not wetl and?

GENERAL VWHI TEHOUSE: The part that's not
wet | and, absolutely and the part that is --

QUESTI ON:  Let ne ask you a question about the
geogr aphy, |'ve been | ooking at tab six.

CGCENERAL WH TEHOUSE:  Yes.

QUESTION: Is the uplands -- is the wetlands
bet ween t he upl ands and the ocean? In other words would a
person with a house in the uplands have the sanme view of
the ocean if something were built in the wetlands?

GENERAL WHI TEHOUSE: Let ne start at the ocean
You start at the Atlantic COcean and you cone up the beach
and at the top of the beach is Atlantic Avenue. On the
other side of Atlantic Avenue, the predecessor parcel to
this parcel began, and the prior owner Edgenere Realty,
who has nothing to do with this case, sold off all the
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lots along Atlantic Avenue, which would be consistent with
the pattern of devel opnent that the aerial photographs
show.

QUESTION: On both sides of Atlantic Avenue or
just on the seaward side?

GENERAL VWH TEHOUSE: They only owned on the
pondward side --

QUESTI ON:  Pondwar d.

GENERAL VWHI TEHOUSE: -- and they sold off that
first layer of devel opnent that is consistent with the
devel opnent pattern up and down that area. Then conmes Sd,
and it owns the |land behind that on the pondward side, and
they make 11 sales, five of which come back, six net
sal es, four of those sal es now have houses standi ng on
them At that point, S@ fails to file its proper papers
with the secretary of state's office, the property
transfers by operation of lawto M. Palazzol o and now he
applies only to fill the remaining wetlands in what is
really a third generation renmai nder of a parcel. And
there is no evidence comng out of the adm nistrative
proceedi ngs because of the way in which the filing was
made about where the value is. Al of the value testinony
in this case cones out of the case in the superior court.

QUESTI ON: Wel |, do you think cases |ike
W Iliamson County and sone of the other |eave the States
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conpletely free to exact whatever they want in what you
m ght call procedural requirements for zoning.

GENERAL WHI TEHOUSE: No, | do not think so. |
thi nk exanples |ike what the Court saw in Del Monte Dunes
suggest that there can be overbearing by state regul ators.
And Your Honor, to the extent that there is a sort of
general rule about prior regulation being a bar, | think
that there are sone of these cases, neither in Del Mnte
Dunes nor in MacDonald that this Court inquire as to the
order in which the acquisition and the regul ation
occurred. In every other case, you have a prior regulation
and a subsequent acquisition. And | think the reason is
because they were | ooking at what the agency was actually
doing. Wre they obstructing? Wre they being a
nui sance? Was there futility? And there, | think it's a
separate question. Does that answer your question?

QUESTI ON:  Yes, you have answered it.

QUESTION: Do you think at some point the State
or the governmental agency has the obligation to cone
forward and say what it will allow?

GENERAL VWHI TEHOUSE: That may be, if you have a
situation in which the entire parcel is put before that
agency, so that it can make a sensible decision. 1In a
nut shell, Your Honor, the ripeness problemin this case
isn'"t an exhaustion of renedies type ripeness problem we
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do not assert that M. Pal azzol o has | eft sonethi ng undone
procedurally in this case.

We assert that he only put his nost heavily
burdened property into the adm nistrative process and
there was and could be no inquiry as to what val ue there
was. And that to us seens a recipe for the prospect of
manuf acturing takings, if you can isolate the portion of
your property that is not valuable or that is not
bui | dabl e and apply only as to that and not show the
regul ators or discuss with the regulators property that
you can perfectly well build on, you put themin an
i npossi bl e situation.

QUESTION:  Well, what other property? | nean
property in New York, you know, property adjacent? You
know sone of the theories of, what is it, the denom nator
is in these taking cases, sone of those theories, in fact
urged by your brother in this case, say that the test is
whet her the area that remains after what has been taken
has any, in isolation, valuable use. |If you apply that
kind of a theory, it wouldn't matter whether you applied
only for the portion that they've denied the permt on

GENERAL WHI TEHOUSE: But in this case the record
bel ow and the findings of the courts is that there is
val uabl e use there and perhaps a good deal of val uable
use.
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QUESTI ON: Not the swanpland, not the part he
wanted to fill. You acknow edge that there is no feasible
econom ¢ use of the part that is not filled.

GENERAL VWHI TEHOUSE: | woul d argue that he woul d
al nrost certainly never be permtted to fill it for
resi dential subdivision purposes.

QUESTION:  And that -- or for any other purpose,
do you think, for any other purpose?

GENERAL VWHI TEHOUSE: It woul d be very, very
hard.

QUESTI ON:  Any ot her purpose that woul d enabl e
any feasible economic use. Well, it's --

GENERAL VWHI TEHOUSE: It woul d be very, very
hard. There is testinmony, Your Honor, that it's worth
$7,000 an acre as an amenity value to the existing
upl ands.

QUESTION: So you're making it essential to your
case that in determ ning the taking, we nust |ook at the
whol e parcel and cannot restrict ourself to the wetlands
portion, whose devel opnent has been forbi dden

GENERAL VWHI TEHOUSE: Well, | think -- I"mtrying
to make a narrower point, Your Honor.

QUESTION:  Okay. | mistook you then

GENERAL WHI TEHOUSE: Wiich is that for ripeness
pur poses, which is what | was intending to be talking
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about, the parcel that is brought forward to the

regul ators should be the whol e parcel so that they can
make an assessnent of what the value is, and when you
can't, you |leave the nunerator and the denom nat or
uncert ain.

QUESTI ON:  But the two questions are the sane,
what you need for ripeness depends on what you need to
find a taking, and if all you need to find a taking is
that the wetlands couldn't be used for anything, then it
didn't matter that he applied for nothing but the
wetlands. | think the two are connected.

GENERAL WHI TEHOUSE: If the test of a taking is
the value that is left in the property after the
application of the challenged regulation, then you have to
know that value. It is ipso facto always going to be 100
percent as to the burden part of the parcel. And that's
preci sely our point here. There's a whole parcel violation
that underlies the ripeness problem

QUESTION:  You have to know t he val ue of the
property.

CGCENERAL VWH TEHOUSE: Correct.

QUESTI ON:  But the question is, what property?

QUESTI ON: What property?

QUESTION:  If the property is only the wetlands
all you have to knowis --
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GENERAL WHI TEHOUSE: And we know that it isn't in
thi s case.

QUESTI ON:  Then you're saying in ny hypothesis
of an entire section of |land, a devel oper fences off 10
acres, that when he's turned down for 10 acres sayi ng no
use at all, that not only is there no, but it's not even
ripe. He has to come back for sone proposal for
devel opi ng the rest of the |and.

GENERAL VWHI TEHOUSE: Well, ripeness is a
somewhat di scretionary doctrine, and there may be facts in
which it can becone ripe, as this Court did in Lucas, can
find and ripen a case in which there hasn't been a forma
application nade for the use. But in this case the Rhode
I sland court was presented with a very difficult
situation, it was presented with a case in which the
record contai ned nothing about the value of the property.

QUESTION: | thought you said a noment ago --

GENERAL WHI TEHOUSE: From the admi ni strative
record

QUESTION: -- that the wetlands had a val ue of
$7,000 an acre?

GENERAL VWH TEHOUSE: But that wasn't
determ nable fromthe adm nistrative record

QUESTION: On, that's determned fromthe tria
record?

38
ALDERSON REPORTI NG COVPANY, | NC
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQN, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N o o B~ W N PP

N N N N N N P R R R R B R R R R
o A W N P O © © N O O A W N P O

GENERAL WHI TEHOUSE: Fromthe trial record

QUESTION:  Isn't the problemhere, | nmean we
probably would all agree that your first proposition that
you may not sinply isolate fromthe parcel, the one
unusabl e portion, define that as a separate parcel, cal
it a 100 percent taking and go hone free.

CGCENERAL VWH TEHOUSE: Correct.

QUESTION: At the other extrenme there's got to
be sone Iinmt to the parcel that you use for defining
val ue or sonebody with, you know, a hundred square mles
can have, in effect, no way of ever proving a taking even
t hough by nost of our lights the taking m ght be extensive
on some portion. And our problemis, how do you define
parcel? |Is there any way to do it. |'mnot sure that
it's raised by this case, but | nmean we're getting into

it, is there any way to do it other than by some reference

to normal comrercial usage in the area. Wat -- when
peopl e, for exanple, characteristically define -- apply
for subdivision regulations -- for subdivision approval,

what is the size of the land that they tend to group as
one parcel and apply for approval for? Don't we have to
| ook to sone standard of what is standard conmerci al usage
to know how to define, how reasonably to define a parcel ?
GENERAL WHI TEHOUSE: Let nme first -- |'mnot
sure that | would agree with your premse, first. If
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somebody owns a 10, 000-acre ranch and they're forbidden
frombuilding in a wetland on the corner of that ranch and
they isolate that wetland through a variety of corporate
devices and then claimthat they' ve had a taking, | would
say that first that is not a taking because the entity's
interests should be | ooked at entirely, certainly as
Justice --

QUESTION: | will agree with you. Let's say in
your exanple that they say, well, the appropriate parce
is the wetland plus one acre. And the Government says,
no, it's the wetland plus the remaining 10,000 acres m nus
the wetl and. Perhaps neither of those is acceptable, but
per haps we would look to the usage in the area to
determ ne, you know, what are the -- what's the range of
devel opabl e parcel s about which we can assune the
Government was regul ating? Maybe in Texas it would be
10, 000 acres, maybe in Manhattan it would be the one acre.
But don't we have to | ook to sone criterion of usage to
determ ne what is a reasonable basis for defining a parce
in order to nake the cal cul ation?

GENERAL VWHI TEHOUSE: | think that the argunent
coul d become so extravagant that you got to the point of
having to define those parcels. But | think the ordinary
definition will cone fromthe chain of title of the
property.
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QUESTION: A parcel is what you thought it was
reasonabl e to buy.

GENERAL VWH TEHOUSE: That's what you got.

QUESTI ON:  Yeah.

GENERAL VWHI TEHOUSE: And in the long run, |
mean, this case presents an interesting situation, if all
of the upland ends up getting sold off by M. Pal azzol o,
and now he's left with nothing but his wetlands, now we do
face that question very directly because there isn't the
unri peness of the value determ nation, we're there. And I
think in that circunstance because of what the takings
cl ause is about, you have to be able to look to the
history of that parcel. W can't have a situation in
whi ch you can whittle your way down to the only thing you
can't build on and then claimit as a taking.

QUESTI ON:  Coul d you address --

QUESTI ON:  Everything's been whittled down from
Lord Fairfax, | mean, in Virginia anyway, nobody woul d be
able to make a takings claim

GENERAL VWHI TEHOUSE: | didn't nean.

QUESTION:  That's a very extravagant
proposition. O course the property's been --
everything' s been whittled down.

GENERAL WHI TEHOUSE: | guess what |'mtrying to
say is that a particular parcel, once defined within a
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single owner, if there's a heavily burdened portion of
that parcel and then over time it gets whittled down to --
you shoul d be able to | ook back to sone point in tinme,
arguably the owner, at the tinme that the chall enged

regul ation went into effect and define the parcel thusly

QUESTION: I'mcurious on a different issue
which, if we get to it, 1'"mhaving trouble wth.

CGCENERAL WH TEHOUSE:  Yes.

QUESTION:  And that is does a takings claimrun
with the land? And I'd Iike to hear what you have to say
about that. What | found difficult is both sets of briefs
had pretty good argunents and | can see the horribles that
seemto occur either way. The gas station with the |and
dunped on it, on the one hand, or the people going out and
buying old clains at the other. And so | wondered, on
your opinion, would it work to say it does run with the
 and but no one can recover nore than his investnent back
expectation, that is to say if sonebody goes and buys
cheap, land with an already existing taking clains, they
will not benefit fromthat because they could not recover
nmore in fairness than what they paid for the | and m nus
the value of the land for all other purposes. Now, | want
to see if that's a, | nean there's sone suggestion of
that, but I want to know how to decide that issue just in
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case we get toit. And it is a very hard issue, in ny
opi ni on.

GENERAL VWH TEHOUSE: My argunent woul d be t hat
it does not run with the |and.

QUESTI ON:  Peri od.

GENERAL VWH TEHOUSE:  Peri od.

QUESTION: Al right. Wat do you do with the
gas station where sone old map is around and because the
person didn't check the title perfectly or didn't know
what to do, |o and behol d he wakes up and he di scovers 400
cubic yards of dirt thrown all over his property making it
unusabl e and they say oh, three generations back there was
a map filed sonewhere that said maybe the city woul d have
ability to do that. You know what |I'mtal king about, that
seened a very appeal i ng hypot heti cal .

GENERAL WH TEHOUSE: Yeah, yeah. My argunent is
that you have to |l ook at the timng of the acquisition,
you have to | ook at who owned it, you have to | ook at the
State | aw of whether things are transferable in that kind
of transfer or not. |I'mnot saying you can never go back
and in-house we've been tal king about what, you know, what
woul d have happened if Ms. Suitumhad died at the |ast
m nute. Wuld her estate not arguably -- it would be fair
to have a cl ai munder those circunstances.

QUESTION: Do you know - -
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GENERAL VWHI TEHOUSE: And | think the best way to
argue that is under Penn Central. And this was a Lucas
case and that's why the court didn't quite get to it.

QUESTION:  May | ask you when, in your -- your
opponent says the taking occurred in 1986. \Wen, in your
opinion, did the State prevent the wetlands from being
filled? Wen did the | egal obstacle to filling arrive?

GENERAL VWHI TEHOUSE: Real ly, You Honor, since
time inrenorial. | have to disagree with ny brother's
assertion that there was a right to fill in Rhode Island

QUESTI ON: When do you think that ended or do
you think there never was one?

GENERAL WHI TEHOUSE: Never was one. Never has
been. And the cases that he searched for the alternative
proposition, Yates versus M| waukee and the series of
Rhode | sl and decisions are all cases that involve a harbor
line. And the way this |aw works as the Court knows, is
that you have no right to fill out, it's the State's
property, and it's subject to the State's control and
regul ation. And one way the State lets you know that you
can and gives its assent is by establishing a harbor |ine.
And when it establishes that harbor |ine then you can
build out to it. But always, always, always -- there's
one other point, which is that you do have a comon | aw
right to wharf out or build out into the wetlands as
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agai nst your nei ghbor, as against the rest of the world.
But you don't as against the State because the State from
the very first day in Rhode Island has owned all of its
wetlands in fee. And still does to this day.

The public trust doctrine is alive and well in
Rhode Island. M tine is up

QUESTI ON: Thank you, GCeneral Whitehouse. M.
Stewart, we'll hear from you

ORAL ARGUMENT OF MALCOLM L. STEWART
AS AM CUS CURI AE,
SUPPORTI NG RESPONDENTS

MR, STEWART: M. Chief Justice, and may it
pl ease the Court:

As this Court stated in Arnstrong versus United
States, the just conpensation clause was designed to bar a
government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be
borne by the public as a whole. And petitioner's
regul atory takings claimnecessarily depends upon the
proposition that he has been unfairly singled out to bear
a di sproportionate share of the burdens attendant on the
provi sion of public benefits or the prevention of public
harms. In our viewthe record entirely fails to bear out
t hat assertion.

QUESTION: He's relying on the just conpensation
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cl ause and Arnmstrong isn't the only case construing the
j ust conpensation cl ause.

MR, STEWART: No, that's correct. And certainly
this Court in Lucas nmade clear that even when there is no
exerci se of em nent domain authority or physical
occupation of the land there may be a taking if the burden
i nposed by regulatory limtations on | and use has the samne
practical effect as a direct appropriation

QUESTION:  The case is somewhat |ike Lucas, it
seens to ne, in that other | andowners who got there first
were | eft alone and then the wetl ands people got into the
act. O aml| wong in that construction?

MR STEWART: | think that's incorrect. At
| east, in our view, the record in this case strongly
supports the assertion that filling of wetlands has been a
very rare practice in this part of Rhode Island. Nowit's
true that it wasn't until conparatively recently that

statutory permt requirenents were inposed as a

prerequisite to the fill of wetlands. But the record
doesn't suggest that extensive filling of wetlands has
occurred.

Now, ny understanding is that even as to the dry
land in this area it is only a short distance above the
water table, and therefore even to construct a house on
dry beach | and you need fill, but it's not fill of
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wetl ands and it doesn't have the sanme environnenta
consequences as wetlands fill. And the point we'd like to
stress is that the requirenments inmposed nost recently by
the CRVP and informally by its predecessors are generally
applicable limtations on the ways in which wetlands
properties can be used and they secure a reciprocity of
advantage to | andowners in the vicinity. So it's easy to
say on the one hand that the Coastal Resources Managenent
Plan hurts M. Palazzolo in one sense, in that it limts
the use he can make of the wetlands portion of his
property, but at the sane tine the fact that those
prohi bitions are inposed on his neighbors as well tends to
benefit M. Palazzolo insofar as his tract al so includes
an upl ands area, because presunably the prevention of
filling by neighbors preserves the quality of the
environnental resources in the area, nost notably
W nnapaug Pond and in practical effect the restrictions
function as a sort of density restriction that is --

QUESTION:  How do we know what size of the
property to look at in |ooking at this takings clainf Can
we | ook just at the wetlands which is what his application
dealt with?

MR STEWART: | don't think we can, Justice
O Connor and for one reason, | think --

QUESTION: Wl |, why and what principle governs?
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MR STEWART: | think the short answer is that
as the case cones to this Court | think the petitioner has
really given up any claimthat the wetlands portion of the
property constitutes a separate parcel because the third
guestion presented was --

QUESTION: It didn't sound like it today.

MR, STEWART: | agree that the argunment has --

t he point has been raised at oral argument, but the third
guestion presented in the cert petition was --

QUESTI ON: Whet her the remai ni ng permni ssible
uses of regul ated property are econom cally viable.

MR, STEWART: Right, nerely because the property
retains a value greater than zero. And the explication in
the body of the petition of that third question presented
made it clear that M. Pal azzol o was not claimng the
wet | ands portion are a -- constitute a separate parcel and
the value of that is zero. Rather the basis of the
takings claimas it cane to the Court in the cert petition
was that the parcel as a whole had a value of only
$200, 000 and that that value was so snmall in conparison to
the purported 3 million dollar figure as to anpunt to a
total deprivation of economically beneficial use.

I think even if the point hadn't been wei ghed,
there woul d be strong argunents for regarding this all as
a single parcel. 1t was bought together, it was platted
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together, and the State's appraiser testified, and his
testinmony was credited by the trier of fact, that the
presence of wetland areas even if they couldn't be
separatel y devel oped woul d enhance the val ue of a hone
constructed on the uplands area, in the sense that a house
constructed on a 20-acre parcel is going to be nore

val uabl e than a house constructed on a two-acre plot,
because you have open space, you have a feeling of privacy
and seclusion. | think it's also inportant to recognize
that the original investnent in this property was

somet hing | ess than $13,000, that is -- | say sonmething

| ess because SA purchased a | arger parcel for $13, 000 and
partly in 1959 and partly in 1969 sold portions of it for
prices that aren't revealed in the record.

So if M. Palazzolo or his predecessor, SGE, put
in $13, 000 and now has sonet hing worth $200, 000 he's
hardl y had anythi ng taken from hi m

QUESTION: Well, | really think that's
irrelevant and that's -- Justice Breyer suggested there
shoul d be a cap, that assumes the Governnent doesn't have
to be reasonable on an ongoing basis, | think that's just
wr ong.

MR, STEWART: Well, the other point we would
make about the 3 million dollar figureis, it's very
important to realize exactly what the 3 mllion dollar
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figure means. Petitioner's appraiser, in arriving at the
3 mllion dollar figure, |ooked at a nearby tract,
presumably on upl ands, and said that |ot sold for $125, 000
and he said the lots that could be constructed out of
wet | ands are -- could be nmade conparable to that. And if
you sold 74 of them at $125,000 each, you woul d cone up
with a figure of alittle over 9 mllion dollars. He
deduct ed the expenses that he thought would be incurred in
actually doing the fill and cane up with a net of 3
mllion --

QUESTION: M. Stewart, supposing | bought an
acre of land out in Tysons Corner for $15,000 in 1959.
Now it's appraised at a mllion dollars and the Governnent
conmes on and says, well, look, you only paid 15,000 for
that, we ought to take that into consideration deciding
whether it's been -- what's been taken

MR, STEWART: | agree, if M. Palazzolo could
ever identify a point in time at which the property was
worth 3 million dollars, then we would have a very
different case

QUESTION: We're not taking it on the assunption
it's worth 3 mllion, certainly not the proof because it
hasn't been proven. But ny hypothesis to you is, it is ny
property at 1 acre is now appraised at a mllion dollars.

MR, STEWART: The point | was making is in your
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hypot heti cal the land woul d have actually been valued at 1
mllion dollars in the real world today. But if you | ook
at the nethodol ogy that was addressed by M. Pal azzolo's
apprai ser, he took as his starting point the price that
was paid for a conparable lot in 1988. Now obviously that
price was paid in an environnent where wetl ands

devel opnent in this region is subject to substantia
restrictions.

So in effect what the apprai ser was determ ning
was, if M. Palazzolo could develop his property to the
hilt and everybody el se around hi mremai ned subject to
extensive restrictions on devel opnent, his property woul d
dramatically appreciate in value. Even if we assume that
t he appraiser was correct in that hypothesis, it can't
formthe basis of a takings claim M. Palazzolo is
essentially asking to have the benefit that arises as a
result of the inposition of devel opnment restrictions on
nei ghbors wi t hout accepting the sane devel opnent
restrictions on his owmn --

QUESTION:  That just has to do with
adm ssibility of conparabl e-value testinmony. Wat is your
position on the question Justice Breyer asked regarding
the rights of successive owners?

MR, STEWART: | think at least in general our
position would be that a person who takes with notice of
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an existing restriction on |and use can't show a taking by
virtue of the application of that restriction

QUESTION:  You're going to do that conpletely
100 percent, what do you do about the gas station?

MR STEWART: I'"'mnot sure that | understood the

QUESTION:  You know, in the briefs they have --
| don't want to go into it, it's too |long. But the person
sold his gas station, years ago, and at that tinme there
was a map somewhere in city council, and it showed that
t he hi ghway that went by was subject to sonme kind of
support, and years later the third owner finds one day his
gas station is under dirt because they said it's tine to
have the support. And he wanted to claimthat -- if
you're not famliar with it -- take ny word there could be
very unfair things that happen as a result of an absolute
rule.

MR STEWART: And think that the word unfair is
cruci al here that there could be circunstances --

QUESTI ON:  That what you replied to Justice
Kennedy by saying that the claim a valid right takings
claim or a valid takings claimdoes not run with the
[ and, no matter what.

MR STEWART: | think | said ordinarily a person
who takes with notice of an existing --
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QUESTI ON:  What goes into that ordinarily?

QUESTION:  Think of this, there is a poor little
wi dow wonman who owns it and she can't possibly develop it
or deal with it and she puts it on the market. And
somebody cones al ong and knows the regulation is there but
says, look, that regulation is going to have to be applied
in a reasonable manner, 1'mgoing to pay you X anmount for
this property and then challenge it. | nean what's the
matter with that?

MR, STEWART: | nean, certainly if the person
could challenge it if the nature of the chall enge was,
this is an unreasonable regulation, it's not |lawful. But
if the challenge was, this is reasonable but it forces ne
to bear a disproportionate share of the burdens and
therefore I"'mentitled to be conpensated, we don't think
that there would be any equities --

QUESTION: Wl l, the buyer takes it expecting to
have to make a Penn Central type takings chall enge.

MR, STEWART: | mean, again, the purpose of the
regul atory takings doctrine is to identify those
situations in which an individual has been --

QUESTI ON: Thank you, M. Stewart.

M. Burling, you have seven m nutes renaining.

REBUTTAL ARGUMENT OF JAMES S. BURLI NG

ON BEHALF OF PETI TI ONER
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MR, BURLING Thank you, M. Chief Justice. A
few points to rebut was just said, | think that when we
| ook at what property has been taken and what property has
not been taken, we're talking about, are we only going to
| ook at the wetlands or are we only going to | ook at the
upl and? Qur case is submtted on the idea that there are
many ways of determ ning whether or not there has been a
deni al of economically viable use and whether or not there
has been a taking. It may be that in sone cases we're
dealing simply with a | arge parcel and we're | ooking at
that time devaluation of that parcel. Some cases it may
be that we're dealing, as here, with a situation where
some of the land is carved out and you're told you can use
some of it but the vast mpjority of that you cannot.

The probl em of what happened in the court bel ow
is that they did not go through any sort of realistic
anal ysis of whether or not there's been a taking, sinmply
finding that there was some value left at the end of the
day therefore it doesn't fit within Lucas is --

QUESTI ON: Which part are we tal king about?
Because the court below, inmmediately below, said the claim
wasn't ripe.

MR BURLING Excuse ne, Your Honor, | didn't
hear the first part of your question

QUESTION: | thought the decision we were
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reviewi ng was one that was on ripeness, not that there's
no claim The first court, the court of first instance
said this is a nuisance --

MR, BURLING There are three independent
grounds of the decision bel ow, one ground, of course, is
that the case is not ripe and | think we've tal ked about
that, the other that he bought the property on notice of
t he existence of the regulation, and third the court did
| ook at the fact that there was sone value left in finding
that the existence of sone val ue took the case outside of
the Lucas situation and therefore it did not need to
consi der further whether or not there had been a denial of
econom cally viable use. So the court bel ow did reach al
three of these issues and provide themthis i ndependent
grounds for the taking bel ow

There was some di scussion previously about what
the value was and that the adm nistrative agency did not
di scuss the value of the case. This, of course, is an
issue for a trial court and it is what trial courts
determine all the tinme. Evidence was submitted as to the
val ue of the property, rebuttal evidence was al so
submtted by the State as to the value of the property --

QUESTION: M. Burling, may | ask you a very
brief question on the valuing, your third question, the
val ue greater than zero, does that nmean we shoul d just
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assune there's a value greater than zero because the
upl ands has val ue, or do we assume for the purpose of the
case that the wetlands al so have val ue that enhances the
val ue of the uplands?

MR, BURLING Either way, Your Honor, the
200,000 figure does include a so-called $7,000 per acre
attribution fromthe wetlands that cannot be used. | am
not sure that that is a legitimte way of |ooking at the
value of this property. |If that remaining wetland
bel onged to the State, if it had been taken by the State,
which is indeed what we assert here, the value to the
upl and owner woul d be the sane, whether or not title
al | egedly belonged to the owner or not. They're talking
about the valley froma nice view \Wat we are saying is
that nice view has been taken by the State. And so the
true value of what the upland is, if you do not add in
this attribution is probably significantly I ess than that,
indeed in the trial transcript, in the testinony of Thomas
Andol fo at pages 662 to -- 682 to 683 is where this
$200, 000 val ue comes from it talks about a few dollars
bei ng spent to inprove the road, and then primarily the
rest of the value will conme fromthis attribution of the
remai ni ng area

QUESTI ON: Wl |, under your view of the case, if
you | ose because there's $200,000 worth of value and we
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hol d that Lucas bars you, then sone |ater purchasers could
just purchase the 18 or so acres of wetlands and sue.

MR, BURLING A later purchaser of those 18
acres, after attenpting to go through the permtting
process, may indeed be able to sue if, as the question
said earlier, this area is within the economcally viable
size of developnment in the area. | think that is one way
of looking at it, we certainly know that there are three
hone sites on fill in the -- imediately adjacent to M.
Pal azzol o' s property. Hone sites that are very small as
the record reflects. And if there are 18 acres of
devel opabl e property on site, then indeed that should be
| ooked at separately. But that is something | do not
think this Court needs to fully determ ne, what -- what
the situation would be in that hypothetical, because in
this case we know that M. Pal azzol o can nake no use of
his wetland, and we know that his -- the value of the
upl and shoul d not be enough to sinply take this case out
of a determ nation of whether there has been economically
vi abl e use.

QUESTI ON: Wy not ?

MR, BURLING Because in | ooking at econom cally
vi abl e use, an appropriate way of looking at it would be
what woul d an investor, |ooking at the property before it
is regulated, be willing to pay if he knew what t hat
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property was worth at the end of the day.

QUESTI ON:  Suppose he woul d pay $200, 000?

MR BURLING If an investor would pay $200, 000
for this property, that is a different case fromwhat has
been al | eged bel ow.

QUESTION: | thought we were agreeing that the
val ue of the 18 --

MR BURLING Oh, vyes.

QUESTI ON:  The val ue i s 200, 000.

MR BURLING And if an investor, know ng that
before the regul ations are inposed, that that is all the
val ue of the property, then indeed there may be a
different circunstance, that is why this case needs to be
remanded.

QUESTION: No, no, I'mtrying to figure out,
Lucas versus Penn Central. Wy isn't that enough? Take
everything in your favor, you admit the property is worth
200, 000, and then there's sone testinony here that if, if,
if, if, if, if, if, it mght have been sold for 3 mllion
okay, it still has 200,000 left, why isn't that good
enough? Go to Penn Central if you want some recovery.

MR, BURLING Because no reasonabl e investor
would put 3.1 mllion dollars --

QUESTI ON:  No, absolutely right. M question is
why isn't $200, 000 enough to take it out of the tota
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t aki ngs case, reduce value to zero, nanely Lucas, and to
throwit in the box, |egal box marked Penn Central

MR, BURLING Your Honor, we do not believe it
is enough to take it out of that box. W believe that a
nonzero value is not in and of itself enough to avoid an
i nqui ry under Lucas. Thank you very much.

CHI EF JUSTI CE REHNQUI ST:  Thank you, thank you,
M. Burling. The case is submtted.

(Whereupon, at 2:10 p.m, the case in the

above-entitled matter was submtted.)
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