10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia

I N THE SUPREME COURT OF THE UNI TED STATES

CORY R. MAPLES,
Petitioner
V. : No. 10-63
KIMT. THOVAS, |NTERI M
COWM SSI ONER, ALABAMA DEPARTMENT

OF CORRECTI ONS

Washi ngton, D.C.

Tuesday, October 4, 2011

The above-entitled matter canme on for

argument before the Suprene Court of the United States

at 10: 03 a. m

APPEARANCES:

GREGORY G. GARRE, ESQ , Washington, D.C.; on behalf of

Petitioner.
JOHN C. NEI MAN, JR., ESQ, Solicitor General,

Mont gonery, Al abama; on behal f of Respondent.

1
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
CONTENTS

ORAL ARGUMENT OF
GREGORY G. GARRE, ESQ

On behal f of the Petitioner
ORAL ARGUMENT OF
JOHN C. NEI MAN, JR., ESQ

On behal f of the Respondent
REBUTTAL ARGUMENT OF
GREGORY G. GARRE, ESQ

On behal f of the Petitioner

2
Alderson Reporting Company

PAGE

29

57



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this morning in Case 10-63, Maples v. Thonms.

M. Garre.

ORAL ARGUMENT OF GREGORY G. GARRE

ON BEHALF OF THE PETI TI ONER

MR. GARRE: Thank you, M. Chief Justice,
and may it please the Court:

Two factors distinguish this case fromthose
in which the Court has found cause | acking to excuse a
default: First, the State itself had a direct hand in
the extraordinary events leading up to the default in
this case; and, second, the actions 6f Mapl es' s
attorneys, which rise to the | evel of abandonnent, are
not attributable to Maples under agency |aw or other
principles that this Court has invoked in determ ning
when attorney conduct may be inputed to a client.

For either or both of those reasons, the
default at issue in this case is not fairly attributable
to Cory Maples, and the contrary decision of the
El eventh Circuit should be reversed.

CHI EF JUSTI CE ROBERTS: You tal k about the
State's role. | assunme that you're tal king about there

is the failure to take action after the return of the
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noti ces.

MR. GARRE: | think that's -- that's right,
M. Chief Justice. | would couple that, though, with
the fact that the State initially set up a system for
the representation of indigent capital defendants that
relies extrenely heavily on the good graces of
out-of-State counsel to represent indigent capita
def endants in Al abama.

CHI EF JUSTI CE ROBERTS: Well, put -- putting
that -- that to one side, what if only one of the three
notices had been returned?

MR. GARRE: | think -- if only one fromthe
out -of -State pro bono counsel ?

CH EF JUSTI CE ROBERTS: éight.

MR. GARRE: | think that would be a
different case. | think what's remarkable about this
case i s you have both out-of-State attorneys, the
notices conme back marked "Return to Sender -- Left Firnf
in an envel ope, and the clerk does nothing. And what's
extraordi nary about that, M. Chief Justice, is that the
systemin this case relies on the out-of-State attorneys
to provide --

JUSTI CE SCALI A: Who says so? Who says so?
Who says that they rely on -- you have a | ocal attorney,

and you have to have a local attorney for the case,
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don't you? And -- and you want us to believe that the
| ocal attorney is -- has no responsibility for the case
at all? Is this really what the -- what the | aw
requires? | -- 1 think there is a serious ethical
obl i gati on when he has the -- when he gets the notice.
He is one of the attorneys for your client. And he got
the notice, right? That one was not returned.

MR. GARRE: That's correct, Justice Scalia.

JUSTI CE SCALIA: He failed to check with --
with the New York | awers who were working with him
Wiy is it -- why is the State responsible for that?

MR. GARRE: W have three points on the
| ocal counsel, Your Honor. First, the record shows that
the notice is not attributable to Nr: Mapl es because M.
Butl er had disclainmed any rel ationship apart from
facilitating the adm ssion of his out-of-State
attorneys.

JUSTI CE G NSBURG. Disclainmed to who? To --
I mean, how could a clerk be expected to know that the
| ocal counsel really isn't taking any part? | nmean --
so was the disclainmer to the clerk?

MR. GARRE: | think a -- a couple things on
the clerk's perspective. First, we do think that it was
wel |l known in Al abama that, under this unique system

out-of -State attorneys were doing all the work in these
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cases, and local counsel were sinply facilitating their
adm ssion. Second, one of the --

JUSTI CE KAGAN: Well, who says that, M.
Garre? | mean, is there anything in the record on that
point, on the Al abama system generally?

MR. GARRE: A couple of the things, Your
Honor. First, we do have the am cus briefs, which
di scuss that anecdotally. | would say that the State of
Al abama in its brief in opposition to this Court a few
years back in the Barbour case specifically touted the
role of out-of-State attorneys under its system and, as
far as | could tell, didn't nmention |ocal counsel once.
So, | think it was fair to say that it's known that the
out -of -State attorneys here were doiﬁg all the work.

But even if the clerk --

JUSTI CE SOTOVAYOR: You're begging the
question, which is howis the clerk supposed to know
this? This is a functionary in the clerk's office who
sends out notices, receives back mail that's not
returned. There has to be sone |ocal counsel that does
wor K.

MR. GARRE: Well --

JUSTI CE SOTOVAYOR: How is he supposed to
know t he di fference between those that do and those that
don't?

6
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MR. GARRE: \What -- what -- | think the
clerk would be inmuted with know edge, general know edge
of the system But beyond that, what the clerk know --
knew was this: He knew that two of the three notices
t hat went out were returned, both to the out-of-State
attorneys, which ought to be an extraordi nary event in
the life of any clerk's office.

JUSTI CE SCALI A: But, you know, even if
| ocal counsel is as you -- as you describe it, and
nothing in the record establishes it, even if he is a
functionary, surely the function would include when he
gets a notice, that he nmakes sure that the -- the people
who do the real work know about the notice.

MR. GARRE: O course. éut the point is --

JUSTI CE SCALIA: He didn't performthat
function.

MR. GARRE: In this case, the | ocal counsel
didn't performas a mail drop, and that was
intentionally so. His own affidavit makes that clear.
And | think what's inportant is the State itself rmust
not have viewed him as a meani ngful player.

JUSTI CE KENNEDY: But he didn't have a mail
drop? | just didn't hear what you said.

MR. GARRE: My point was that ordinarily a

| ocal counsel would serve as the mail drop; he woul d
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forward notice. In this case, M. Butler nade quite
clear fromthe outset that he was not even performng
that role. The role that he intentionally perfornmed was
to admt out-of-State counsel and to let them do the
work. But the State itself --

JUSTI CE SCALI A: To whom did he nmake that
clear? You said he made it clear at the outset. To
whon? And where is that in the record?

MR. GARRE: [It's in his affidavit, Your
Honor, the petition appendi x page 256.

JUSTI CE SCALIA: His affidavit after --
after the fact, right?

MR. GARRE: That's right, Your Honor.

JUSTI CE SCALIA: Did -- did he tell the
clerk of the court that that was the case?

MR. GARRE: He did not.

JUSTI CE SCALI A: Yes, you know, |'m counsel
of record. He's the counsel of record, right? [|I'm
counsel of record, but | don't even do so nuch as to
forward notices to the guys that are doing the real
work? Did he tell the clerk that?

MR. GARRE: He did not tell the clerk --

JUSTI CE SCALI A: That's extraordinary.

MR. GARRE: -- but the State itself, Your

Honor nust not have viewed himas a meani ngful player,
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because when the default at issue in this case occurred,
the State sent a letter -- faxed it -- to M. Maples
directly on death row in Al abama, w thout --

JUSTI CE GI NSBURG. You said that even before
that. In the rule -- you said the Rule 32 -- didn't you
say sonething about -- the -- the notice that went from
t he prosecutor to Maples did not go to the | ocal
counsel, right?

MR. GARRE: The clerk sent out notices to
all three attorneys of record, the two out-of-State
counsel and M. Butler. M. Butler did receive the
notice. He didn't do anything, both because he hadn't
assunmed any role beyond facilitating adm ssion --

JUSTICE GINSBURG. Did tﬁe -- did the
prosecutor -- |I'mnot tal king about the clerk now The
prosecutor had a filing in connection with the Rule 32
notion. Did the prosecutor send that to, well,
everybody? Maples and everybody?

MR. GARRE: He did not. The State -- and
this is at page 26 of the joint appendix. The State
served it on his out-of-State counsel and not M.

Butler, his local counsel. And when the default
occurred, the State contacted M. -- M. Maples directly
in prison, which would have been unethical if the State

had known or believed that he was represented by

9
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
counsel

JUSTI CE G NSBURG: But you seemnot to rely
on what the State as prosecutor did. It seened to ne
the State as prosecutor was recogni zing that Mapl es had
no counsel; therefore, sent -- said you' d better file
your habeas; this is how nmuch tine you have -- sent it
just to him

MR. GARRE: | absolutely agree with you,
Justice G nshurg. | think that that is further evidence
t hat everybody knew that M. Maples didn't have any
| ocal counsel in any nmeani ngful sense.

JUSTI CE SCALI A: \Where does the Constitution
say, by the way, that you have to give notice, that
every judicial action has to be notiéed - -

MR. GARRE: Well --

JUSTI CE SCALIA: ~-- to the parties to the
case? The Federal rules don't -- don't require notice,
do they?

MR. GARRE: The Constitution doesn't say
that explicitly --

JUSTI CE SCALI A: And the Federal rules don't
say it. You don't have to give notice in the Federal
rul es, do you?

MR. GARRE: We think notice of a

postconviction order in a capital case would at | east
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i nplicate a due process interest in receiving notice,
that it's reasonable --

JUSTI CE SCALI A: Capital cases are
different? If you're going to go to jail for life you
-- you don't get notice, but if -- if it's a capital
case --

MR. GARRE: | think under the --

JUSTI CE SCALIA: No, | nean, it's either a
rule for all crimnal cases or it's not a rule.

MR. GARRE: Well --

JUSTI CE SCALIA: And if -- if it's a rule
for all crimnal cases, the Federal rules are
unconstitutional, you' re saying.

MR. GARRE: The Ml | ane éase specifically
takes into account the interests of the individual
receiving notice. There could be no greater interest of
an individual than receiving notice in a capital case
where the individual's life is at stake. Utimtely we
don't think this Court has to find a constitutional
violation. It has to find that the events --

JUSTI CE SCALI A: Once you're in court and
you have a lawer, it's up to your lawer to foll ow what
goes on in the court. That's the assunption of the
Federal rules. And it seens to me a perfectly

reasonabl e assunption. And |I'm not about to hold that
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-- that they are unconstitutional sinply because an
extraordi nary requirenment of notice, which is not
requi red by the Constitution, has gone awy.

MR. GARRE: Here M. Maples did not have an
attorney that was serving in an agency role in any
meani ngful sense. That's laid out in Ms. DeMbtt's
am cus brief; it's laid out in our case. Wiat's nore is
the State here didn't sinply just, we think quite
unreasonably, rely on a role that |ocal counsel was not
performng in Al abama --

CHI EF JUSTI CE ROBERTS: What if -- but --
your case it seenms to me turns critically on Butler's
role. How nuch, in addition to what he did or didn't
do, would he have to do to put hinliﬁ a position where
he was in fact representing Maples in your view?

MR. GARRE: | think that the ordinary role
of local counsel, which would have been to, at a
m ni mrum forward notice in a proceeding, would be a
meani ngful relationship. The relationship that -- that
Prof essor DeMbtt describes here is one of sub-agency.
And, in fact, if you |ook at the Al abama rul es, they put
the onus on the out-of-State counsel to associate the
| ocal counsel. That's at page 365 of the joint
appendi x. The out-of-State counsel did that. M. --

M. Maples wasn't involved in that transaction.
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JUSTICE ALI TG  VWhere do we | ook -- where do
we | ook to see that it's standard practice for |ocal
counsel throughout the country to contact out-of-State
counsel when something like this is received? |
remenber a case fromthe Federal systemin which | ocal
counsel appeared and did exactly what was done here,
noved the adm ssion of an out-of-State crim nal defense
attorney, who then tried the case for a year, got sick
and the judge said to the local -- |ocal counsel: Cone
on in; you're going to take over this trial and try it
for the next 6 nonths. And the |ocal counsel said:

Whoa, | only signed up to nove the adm ssion of this
fellow. The judge said: That's too bad; you're counse
of record, and you have to take over\the case.

| don't understand that what is alleged to
have occurred here is that far out of the ordinary.

MR. GARRE: | think M. Butler -- just
sinply saying, I"'mgoing to allow -- I"mgoing to
facilitate your out-of-State attorneys to represent you,
but that's ny role. He had, quote, unquote, "no role"
after that.

JUSTI CE SCALIA: He can't define his role as
a lawer. Once he appears before a court and says, | am
counsel of record, he has certain responsibilities.

It's not up to himto say what his responsibilities are.

13
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MR. GARRE: Well, clearly that's right.

JUSTI CE SCALIA: And if they don't extend
even to forwarding notice, even to making sure that the
peopl e who were doing the legwork in the case know t hat
-- that the clock is running, my goodness, | can't
I mgi ne what his responsibility is. It's not up to him
to define it.

MR. GARRE: That's exactly our point,
Justice Scalia, which is that he forswore any
responsibility. The |lawer in the Holland case just had
t hose responsibilities, too. He abandoned his client.
This -- what M. Butler here did here was inexcusabl e.

But there's another factor at play here, and
that's the confusion that the court {tself affirmatively
created when it sent an order that, by its term
directed that all counsel of record receive it. And
that's what the order said; it's on page 225 of the
joint appendi x. And --

JUSTI CE BREYER: Before you get to the
court, could | ask you about what the State attorney,
t he prosecuting attorney, knew? Did the prosecuting
attorney know that these two individuals from New York
were representing this person?

MR. GARRE: Certainly, it knew that they

were counsel of record in the proceeding. 1'Il let ny

14
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-- ny friend answer that question. What

t hough, is when the default occurred, it

we know,

t ook the

extraordi nary step of faxing a letter directly to M.

Mapl es in prison, which would have been unethical if it

beli eved he was represented by counsel.
JUSTI CE BREYER: All right.

you have -- in your view, the counsel of

So you think

record knew

that these two people in New York were part of the

representation. Did the counsel -- | nean, not the

counsel of record; the counsel for the State.

Did the counsel know that they hadn't gotten

the notice?

MR. GARRE: Well, | don't want to speak for

my friend. | don't -- there's certainly
record to -- to establish that they knew

out-of-State attorneys didn't get notice.

nothing in the

t hat these

JUSTI CE BREYER: |Is there any reason to

think that the State attorney or whoever

was prosecuting

t hought that the | ocal counsel was |likely not to do

much?
MR. GARRE: Yes.
JUSTI CE BREYER: Yes? OCkay.
MR. GARRE: The very actions
Justice Breyer

JUSTI CE BREYER: All right.
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possible -- we'll find out later -- that the State --
t he prosecuting attorney who works for the State knew
all those things: One, he's represented by counsel in
New York; two, they didn't get the notice; three, the
| ocal attorney isn't going to do anything; and
conclusion: They likely knew he didn't get the notice,
but they are asserting that this is an adequate State
ground to bar himcomng into habeas; is that the
correct posture of the case?

MR. GARRE: That's true, Justice Breyer.

JUSTI CE BREYER: So, all we have to decide
i s whet her under these circunmstances the State
attorney's know edge of all those facts mean that the
State cannot assert this is an adequéte St ate ground.

MR. GARRE: Right. And | think the State's
actions --

JUSTI CE SCALI A: Do we know that he knew all
of those facts?

MR. GARRE: No, Justice Scalia --

JUSTI CE SCALIA: O course, we don't know
t hat .

MR. GARRE: But we know -- we know what
action it took, and that action was an action that
assunmed that he didn't have neaningful counsel, or else

it would have been unethical.
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JUSTI CE KENNEDY: Let ne ask you --

JUSTI CE SOTOVAYOR: Counsel, can | --

JUSTI CE KENNEDY: Let me ask you this, if |
may. | don't knowif -- 1 don't think the briefs
covered it. It may be in there. Do you know, in
Al abama and/or nationw de, in how many capital cases
there is no appeal ?

MR. GARRE: | don't know that, Justice
Kennedy. | think the Al abanma system here created a
systemin which it would allow for appeals, not only in
direct appeals, but postconviction proceedings. The
extraordinary -- there are several extraordinary
features of the Al abama system and we think that
ultimately they hel ped to facilitate\the extraordi nary
and shocking events in this case.

CHI EF JUSTI CE ROBERTS: What if -- the New
York | awers did not abandon M. Maples prior to the
time that they left their law firmin New York, right?

MR. GARRE: That's right.

CHI EF JUSTI CE ROBERTS: So, their conduct
prior to that time would be attributed to him right?

MR. GARRE: | think that's right.

CHI EF JUSTI CE ROBERTS: Right. Part of
their conduct was setting up their arrangenment with M.

Butl er where he would show up as counsel of record but
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not really do anything. So, why aren't the consequences
of that arrangenent attributed to Maples as well ?

MR. GARRE: Well, | don't think they would
be attributed. | think what you're |looking for is
whet her the default itself is attributable to Maples.
The New York -- what -- what the out-of-State attorneys
didis they left the representation without fulfilling
their duty to notify the court or M. Maples. M.
Mapl es was in -- was sitting in a prison cell in Al abama
under the reasonable belief that he was represented by
counsel who woul d appeal if an adverse deci sion was
I ssued.

JUSTI CE SCALIA: M. Garre, can | go back to
Justice Kennedy's question? This maé not an appeal.
The question was how many capital cases is there no
appeal. He had been convicted and had appeal ed, right?
The -- this is --

MR. GARRE: The direct proceedi ngs had

concl uded.

JUSTI CE SCALI A: The direct proceedi ngs were
over. He had appealed up to -- up to the State suprene
court. Did he seek cert here, too?

MR. GARRE: He did, Justice Scali a.
JUSTI CE SCALI A: He did. And this was a

postconviction --
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MR. GARRE: It was, but when the State sets
up that system and allows for appeals, it can't
arbitrarily deprive it of an appeal based on the sort of
circunst ances here.

JUSTI CE SCALI A: That may be, but | don't
think it's extraordinary that there be no appeal, |
mean, postconviction.

MR. GARRE: |'m not aware of any State that
does not all ow appeal in postconviction proceedings.

JUSTI CE SCALIA: It can be allowed, but it
woul d not seemto nme extraordinary that it not be
sought .

MR. GARRE: But | think --

JUSTI CE KENNEDY: Wl |, {n -- inthis -- in
this case, there was a direct appeal, and then there was
this proceeding that we're tal king about here. The
trial judge waited for 18 nonths. So, you would think
there's some nmerit to the underlying claim Any
statistics on whether or not -- on how often an appeal
i s abandoned or not pursued in this kind of case? No
statistics?

MR. GARRE: No. | nmean, the statistics that
" maware of are that habeas clains are in a materi al
sense often successful in capital cases. W've cited

those in our reply brief. Here we think the underlying
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claims are quite serious. The question in the case is
really not who shot the victinms. The question is, was
whet her M. Maples was going to be convicted for capital
murder or murder that would result in [ife inprisonnment.

JUSTI CE KENNEDY: |I'm-- 1'm aware of the
al | egati ons.

MR. GARRE: And | think, going back to the
court's and the clerk's actions here, one of the things
t hat exacerbated the chain of events here was that you
had an order which directed that all parties would be
served. M. Butler did say that he saw that that order
directed that the out-of-State counsel would be served,
whi ch created an added risk of the likelihood --

JUSTI CE SOTOVAYOR: M. éarre, | have two
questions for you. Is that -- is this State the only
one that doesn't appoint counsel in a postconviction
capital case?

MR. GARRE: Well, | believe that Al abama may
appoint them They don't provide for appointnment in al
cases. | believe Georgia is another State. But in that
respect, | think these States are al one.

JUSTI CE SOTOVAYOR: But the vast majority
do?

MR. GARRE: Absolutely.

JUSTI CE SOTOVAYOR: I n capital cases?

20
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MR. GARRE: The vast mmjority do.

JUSTI CE SOTOVAYOR: All right. Nunber two,
| thought there were two questions in this -- in this
part of your case. The first is, don't we have to
deci de that abandonnent, which you have ternmed, is
cause --

MR. GARRE: Yes.

JUSTI CE SOTOVAYOR: -- in a -- to excuse a
procedural bar in a State court.

MR. GARRE: Right. And that is --

JUSTI CE SOTOVAYOR: So we have to decide
first whether we extend Holland to this setting.

MR. GARRE: Well, | think they're
i ndependent grounds. |If the Court cdncludes t hat the
State's own actions --

JUSTI CE SOTOVAYOR: That's the due process.
" mtal king about -- yes, both we would have to deci de.
Assumi ng -- we have to decide the first question. 1Is --

MR. GARRE: Well --

JUSTI CE SOTOVAYOR: W Il we extend Hol | and
to this type of situation?

MR. GARRE: | don't -- | don't -- | just
want to be clear on this. They are independent grounds.
I f the Court concludes that the State's actions --

JUSTI CE SOTOVAYOR: Yes, | -- | understand.
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MR. GARRE: But with respect to the
attorneys, that's right.

JUSTI CE SOTOVAYOR:  Yes.

JUSTICE ALITO Could we find --

JUSTI CE SCALI A: What -- what is the |ine,
M. Garre, between abandonnment and just plain old
negl i gence?

MR. GARRE: It would be the |ine established
by agency | aw goi ng back to Justice Story's tine.

JUSTI CE SCALIA: So, if this |ocal counsel
sinmply goofed in not -- not advising the people that
were doing the legwork in the case, why -- why is that
abandonment ?

MR. GARRE: | think it's\actually nore of a
situation where he disclained any neaningful role at the
outset. | think, you know, the real abandonment going
on here was the attorneys in New York who |eft w thout
notifying the court or their client. But that --

JUSTICE ALITO Putting aside the question
of local counsel, could we find that there was an
abandonment if the law firmof Sullivan & Cromnell
continued to represent M. Maples after the two young
attorneys left the firnP

MR. GARRE: The Court coul d.

JUSTI CE ALI TGO And does the record show
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that they -- they did not represent M. Maples, that
this was done purely by the two attorneys? |Is there a
finding by a court on that?

MR. GARRE: There is not a finding. W
think that's the better reading of the record, and |I'm
happy to explain why. But npost inportantly, we think
it's irrelevant whether he was represented by the | aw
firmin the fictional sense. He was represented by
i ndi vidual |awyers in that proceeding. They were the
ones who M. Maples agreed to have represent himin that
proceedi ng. The Al abama courts made specific findings
that M. Maples's |awers were Ms. |ngen-Housz and
M. Minanka. It said that after the default. At that
time -- \

JUSTICE GINSBURG. But in the -- in the
practice of a law firm these were very junior people.
Woul dn't the law firm have to have sone invol vement in
giving them perm ssion to provide this representation?
| mean, usually there's sonething like a pro bono
conmmttee and a higher level. Can -- can such junior
associ ates just go ahead and say, we want to spend a | ot
of our time defending a man on death row? Wbuldn't they
have to get sonme kind of perm ssion?

MR. GARRE: | think one would ordinarily

expect that. And we're not condoning the actions here.
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| would say that, at the outset of this litigation,
there were individuals fromthe Legal Aid Society who
were well famliar with capital cases involved. They
apparently dropped out of the case. But we know --

JUSTI CE KAGAN: Well, what do we know about
M. De Leeuw s role, M. Garre?

MR. GARRE: What we know is what M. De
Leeuw has said, which is that he was involved in the
case at sonme point. |It's not clear what his invol venent
was. At the oral argunment in the Eleventh Circuit, he
said, on page 302 of the joint appendix, that he was --
they were awaiting further action fromthe court. So,
we don't know what his involvenment was.

JUSTI CE SOTOVAYOR: M. éﬁrre, we don't
know, we don't know. Isn't that just proof that if we
were to find that Holl and applied, a Holland exception
applied, that we would have to remand this case?

MR. GARRE: | think that would be
appropriate, Your Honor. O course, we think the Court
should find that the Holland -- the Holl and excepti on,
or nore particularly --

JUSTI CE SOTOVAYOR: In that regard, there is
one part of Holland that you don't really address, which
Is that Holland contrasted a statute of |imtations

i ssue with respect to access to a Federal court with a
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procedural bar and said that the State's procedural bar
had interest of federalism that we had to be cautious
of ignoring a State procedural bar because of
federalism |If we were to extend Holland in the way you
want, how do we justify ignoring federalismin that
situation?

MR. GARRE: That's right. There are those
di stinctions.

Qur point is that Holland recogni zes that
attorney conduct that ampbunts to abandonnment is external
to the client under agency and ot her principles.

Col eman itself recognizes that external conduct is not
attributable to the client and can't be a basis for
cause.

So, the Federal -- federalisminterests are
simply not inplicated in a case where you find that the
attorney's actions are external. And we think if you
| ook at the principles you |ooked at in Holland, agency
| aw goi ng back to Justice Story's time, the principles
of professional standards of care, you would find that
an abandonment -- of course, that nust be external to
the client. Justice Alito said in his concurring
opi ni on that where sonmeone is not acting as an agent in
any meani ngful sense, it would be grossly inequitable

and unfair to attribute the agent's conduct to the
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client.

JUSTI CE KAGAN: M. Garre --

MR. GARRE: That's the principle we're
aski ng.

JUSTI CE KAGAN: Could we go back to the
state of the record? You ve said a few tinmes, and your
bri ef does, that the record is skinpy on various
I mportant matters. Wuld you go further and say that
the record is irretrievably corrupted, tainted by
conflicts of interest?

MR. GARRE: | think there are conflicts of
interest here. They're laid out in the |egal ethics
briefs. The Sullivan & Cromael | attorneys were
representing M. Maples up through tﬁe argunment and
decision in the Eleventh Circuit. But | think -- for
pur poses of what this Court would do, |I think a remand
woul d be appropriate, because if you conclude, as we
t hi nk you shoul d, that abandonment of counsel woul d be
an external factor, then it would be appropriate to
remand for further proceedings. W don't know what
t hese other attorneys were doing. The record doesn't
show t hat.

JUSTI CE G NSBURG. We do know, though, that
t hey were not counsel of record.

MR. GARRE: We absolutely know that they
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wer e not.

JUSTI CE Gl NSBURG: So, we know that the two
who were |isted as counsel of record --

MR. GARRE: They were not.

JUSTI CE GINSBURG: -- were not representing
him and they hadn't told the court.

MR. GARRE: They were not counsel of record.
M . Mapl es never agreed to have anyone el se represent
himin a way that could bind him The Al abana court
specifically found not only that they weren't counsel of
record, but they were not authorized to practice in
Al abama. This is on page 223 of the petition appendi x.

JUSTI CE SCALI A But it seenms to ne it's up
to you to produce the facts that moufd justify our
reversing the case that you're asking us to do.

MR. GARRE: We asked --

JUSTI CE SCALI A:  And you say, well, we don't
have these facts; well, send -- send it back so | can --
no, you should have gotten the facts in the first place.
If the record doesn't show the things that you need to
show to get this case reversed, the case should not be
reversed, it seems to ne.

MR. GARRE: But the petition did include a
request for an evidentiary hearing. And | think the

problemis that both the district court and the court of
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appeal s short-circuited the inquiry into counsel's
actions because it believed that Col eman v. Thonpson
applied in the abandonnment situation. And where a court
made that kind of legal error, it would be appropriate
for the Court to send it back and say, no, Coleman v.
Thonpson does not apply in the extraordinary case of
abandonnent, or an attorney's actions cannot be
attributable to a client under agency | aw.

JUSTI CE SCALI A:  VWhen did you first nake the
abandonment cl ai n?

MR. GARRE: Well, | think we've argued --

JUSTI CE SCALI A: When was it? Wasn't it

first made in the -- in the request for rehearing?
MR. GARRE: | think explicitly. Now, we
think that -- two points on this. W think --

JUSTI CE SCALI A: That's rather |ate.

MR. GARRE: We think that all along they
argued that the attorneys' actions established cause.
That's why both the district court and the court of
appeal s addressed that and rejected it erroneously under
Col eman.

JUSTI CE SCALI A: That isn't abandonnent.
That isn't abandonnent. The attorneys' actions
establ i shed cause; that does not nmean abandonment to ne.

MR. GARRE: We think this falls squarely
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party makes the claimbelow -- which they made the claim
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you can nmake new argunents, different argunents.

And | think, particularly given that

Sullivan & Crommel | had been involved early in this case

and the possibility of conflicts of interest would make
it appropriate for this Court to consider our
abandonnent issue, which was raised in the petition for
rehearing, explicitly raised in the petition for
certiorari -- explicitly -- we think it's properly
before this Court.

If there are no further questions at this
time, 1'd like to reserve the renainder of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Garre.

M . Nei man.

ORAL ARGUMENT OF JOHN C. NEI MAN, JR.,

ON BEHALF OF THE RESPONDENT

MR. NEI MAN: Thank you, M. Chief Justice,
and may it please the Court:

In trying to sidestep Col eman, Maples is
advocating at |east three principles that are
I nconpatible with the way our justice system works.

First, Maples is asking this Court to hold that due
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process required not just actual notice to his attorney
of record, John Butler, but in fact sonmething nore than
t hat .

CHI EF JUSTI CE ROBERTS: Let's say the three
notices are sent out; all three of them cone back, okay?
Let's even go further and say the prosecutor knows that
nobody representing M. Maples received notice. Wat
happens t hen?

MR. NEIMAN: In that case, Your Honor, there
woul d be a nuch nore substantial argunent --

CHI EF JUSTI CE ROBERTS: Yeah, | know it
woul d be nore substantial. That's why --

(Laughter.)

CHI EF JUSTI CE ROBERTS: Ny guestion i s what
happens? Are you prepared to acknowl edge that in that
case, M. Maples had been abandoned by all of his
| awyers, it was known to the prosecution, and,
therefore, the failure to file the notice should not
constitute an adequate and i ndependent State ground
barring collateral relief?

MR. NEIMAN: | don't think that the return
of all three notices would justify necessarily a finding
of abandonnent in toto by all the lawers. It could
signify a nunmber of things. | do think that it would

rai se questi ons about whether the clerk had a due
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process obligation to do nore under Jones v. Flowers.

JUSTI CE SCALI A: What does the return nean
when you get -- get a notice returned? It just said no
| onger at Sullivan & Crommell, is what the two of them
said, right?

MR. NEI MAN:  Yes, Your Honor.

JUSTI CE SCALI A: Does that necessarily nean
that they've abandoned the case? It just neans you got
t he wong address, doesn't it?

MR. NEI MAN: That's correct, Your Honor.

JUSTI CE SCALIA: Isn't that the only thing
it means for sure, these |lawers are no | onger here at
Sullivan & Cromnel | ?

MR. NEI MAN:  Yes, Your Hdnor.

JUSTI CE SCALIA: | don't know how that woul d
be an indication of abandonnent. Can't you switch a | aw
firmand keep the client?

MR. NEI MAN:  Absol utely, Your Honor,
al t hough the presunption generally is that the client
stays with the firm But that's correct. The client
certainly can nove firnms when the -- when the | awyer
noves firns.

JUSTICE GINSBURG: M. Neiman, | think we're
blurring two issues. We're not tal king about

abandonnent in this respect. W're talking about notice

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
going to no one, and a -- and a clock ticking froma
certain date that no one knows about.

| mean, they were preparing for a hearing
before this judge. So they weren't anticipating that he
was going to rule w thout anything further.

MR. NEI MAN: That's correct, Your Honor.
They certainly were preparing for an evidentiary
hearing, and, in fact, contrary to ny friend's
statenents about what we know about M. De Leeuw s
I nvol vement in this case, on page 228 of the J. A,
Mapl es expressly alleged that De Leeuw and others at
Sullivan & Crommel|l were preparing for the evidentiary
hearing. But --

JUSTI CE Gl NSBURG.  But aé far as -- as far
the record shows, De Leeuw is not on the record at all.
There were three counsel of record. Two of them --
well, let's go back to this -- this -- the first issue.
The State by its own conduct showed it didn't regard
Butl er as any kind of representative, because it didn't
even send its Rule 32 response to Butler; isn't that so?

MR. NEI MAN: No, Your Honor, | respectfully
di sagree with that assessnent of how we can read the
service of the Rule 32 answer. Under Al abama |aw, a --
a pleading or an order may be served on only one counsel

of record when a party has nmultiple counsel of record.
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So, for exanple, that answer was served upon M. Minanka
at Sullivan & Cromnel |, but it was not served, expressly
at least, on --

JUSTI CE Gl NSBURG: \What about --

MR. NEI MAN:  -- Ms. Ingen-Housz.

JUSTI CE Gl NSBURG. What about the notice
that he's -- he had lost in the Al abama court and he'd
better, if he wants to go to the Federal court, do
sonet hing about it? That notice went only to Maples,
ri ght?

MR. NEI MAN:  That's correct, Your Honor.

The -- the State's attorney in that -- in that instance
decided to send a letter only to M. Mples. O
course -- \

JUSTI CE GINSBURG:. And M. Garre made the
point that if Maples were represented, that that would
be i nmproper, to -- to send a notice to Mapl es al one.

So, the -- so, the State's attorney nust have thought
t hat Mapl es had been abandoned by his | awers because he
didn't notify any of them

MR. NEI MAN:  Your Honor, the record does not
reveal why M. Hayden decided to send the letter to M.
Mapl es al one. One --

JUSTI CE SCALI A: O course, he didn't have

to send the letter. That letter had no | egal effect,
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did it?
MR. NEI MAN: That's correct, Your Honor.
JUSTI CE SCALIA: | nean, it was just: By

t he way, your tinme has expired. | nmean, this is not --

what could the | awer do about it?

MR. NEIMAN:  Well, and it --

JUSTICE SCALIA: It wasn't a required notice
that he had to give to the |l awer or to anybody el se.

MR. NEI MAN: That's correct, Your Honor.

JUSTI CE SCALI A: So he just made this
extraneous, volunteered statenent to Maples instead of
to his lawer. | don't -- | don't know what that
proves.

MR. NEI MAN: At that poiﬁt in time, the
State case was over. So, it was hardly clear if M.
Hayden was going to do sonething that he didn't have to
do under the rules.

CHI EF JUSTI CE ROBERTS: Why did he do it?
Why did he do it, then? Just gloating that -- that the
fell ow had | ost?

(Laughter.)

CHI EF JUSTI CE ROBERTS: What was the point
of it? He nust have thought there was a problem right?

MR. NEI MAN:  Your Honor, he certainly was

aware that M. Maples's lawers had failed to file a
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noti ce of appeal. But -- and his letter reveals that he
Is very aware --

JUSTI CE SOTOVAYOR: |Is that surprising? |
t hi nk Justice Kennedy asked your adversary: How often
do appeals lie fromthe denial of State postconviction
remedi es?

MR. NEI MAN:  Your Honor, | agree with ny
friend that we don't have statistics on that front. |
think it's fair to assunme that, for the nobst part, when
a Rule 32 petitioner loses at the trial stage, they're
goi ng to appeal.

JUSTI CE SOTOVAYOR: I n a capital case.

JUSTI CE KENNEDY: Particularly ina -- in a
capital case. \

MR. NEI MAN: That's correct, Your Honor,
al t hough there are sone instances in which a capital
petitioner or soneone on death row decides that they no
| onger want to invoke the process of the courts, and
they're ready for their sentence to be carried out.

JUSTI CE KENNEDY: | just have two questions
goi ng back to the very begi nning, when we were talking
about the m saddressed or the unreceived mail. Wen the
noti ces conme back "no | onger at Sullivan & Cromnel |, "
that's just as if it said, functionally, don't you

t hi nk, "wong address"?
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MR. NEI MAN:  Not quite, Your Honor. | think
that -- that the notice saying that the person's no
| onger at Sullivan & Crommel | indicates that the person
is no longer at the firm | guess the notice could cone
back --

JUSTI CE KENNEDY: | nean, it's pretty clear
that they didn't get their -- get the mail, get the

| etter, because it's sent back
MR. NEI MAN: That's correct, Your Honor.
JUSTI CE KENNEDY: One other thing while I'm
talking with you, and it's a tangential point, perhaps.
Could the State of Al abama under your | aws wai ve what
you allege to be the procedural default? |If you thought
there was substantial nmerit to the uﬁderlying cl ai s,
even though you take the position that they ultinmately
shoul d be rejected, could you have sinply waived the
procedural default and all owed the appeal to proceed?
MR. NEIMAN: | don't think the |aw makes
that crystal clear, Your Honor. But | certainly know of
no |l aw t hat suggests that the Attorney General of
Al abama necessarily has to assert every single potenti al
defense within his or her arsenal.
JUSTI CE KENNEDY: Has Al abama ever wai ved
| ack of tinely appeal in a capital case?

MR. NEI MAN: I'"'m not aware, Your Honor.
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JUSTI CE SOTOVAYOR: Counsel, could we go
back to the Chief Justice's initial question? Let's
assune the two letters went to Sullivan & Cromwel | and
cane back "left firm" as they did, and that the letter
to Butler came back "deceased." Wuld there be cause in
that situation to excuse the State's procedural ground?

MR. NEI MAN:  Per haps, Your Honor. It -- it
woul d depend on why the letters came back from Sullivan
& Crommel |, | suppose.

JUSTI CE SOTOVAYOR: Well, we -- we know that
they -- that both lawers in this case didn't nove to
another firm Both of themtook jobs that precluded
them fromrepresenting this defendant. So, | don't know
how | define abandonment ot her than f take a job where
can't work for you anynore.

MR. NEI MAN: The -- the cause argunent in
t hat case, Your Honor, would be substantially stronger,
as |'ve said before, in part because death, of course,
is an external factor. So --

CHI EF JUSTI CE ROBERTS: So, you accept -- |
don't nmean to interfere with the question, but -- so,
you accept the idea that there is a distinction between

mal f easance and abandonnent.

MR. NEI MAN:  Your Honor, | think we would be
prepared to recogni ze that, in certain cases, an
37
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abandonnment of a client by an attorney would term nate
the agency relationship with -- between the attorney and
client. And --

CHI EF JUSTI CE ROBERTS: Okay. So, then the
only thing -- the only thing we're tal king about is
whet her, on these particular facts, there has been
abandonnent or not. Right?

MR. NEI MAN:  That's correct, Your Honor.

CHI EF JUSTI CE ROBERTS: From your
per spective.

MR. NEI MAN:  Yes, Your Honor. But one thing
| do want to stress is that nmy friend has suggested that
an evidentiary hearing or further evidentiary
proceedi ngs are necessary on this pafticular questi on
because we don't know what role the other attorneys at
Sullivan & Crommel | played in the matter.

JUSTI CE G NSBURG. But we do know t hey
weren't counsel of record. W do know that the only two
counsel of record were no |onger representing him and
he had no reason to know that they weren't, but they
were not -- they couldn't represent him

The two -- the only two out-of-town counsel
were the two who di sabled thenselves fromrepresenting
hi m by taking other jobs.

MR. NEI MAN: Your Honor --
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JUSTI CE GI NSBURG. So, there was no one from
Sullivan & Crommel | other than those two on the record.
So, on the record, they had abandoned him and there was
no substitute.

MR. NEIMAN: | disagree with that
assessnent, Your Honor.

JUSTI CE SCALIA: Well, the argunent is that
on the record or not is determ native for the out-of-
town counsel, but it is not determ native for the
I n-town counsel. The fact that he is counsel of record
doesn't count, but the fact that those two are does
count. And only when you conbi ne those two does the man
have no counsel. Right?

MR. NEI MAN:  Yes, Your Hdnor. There is that
I nconsi stency in Maples's argunent. On the one hand,
Mapl es says that Butler -- or that the other |awers at
Sullivan & Crommell weren't his attorneys because they
weren't counsel of record. But Butler was counsel of
record, but he wasn't his attorney.

JUSTI CE KAGAN. The notice inquiry is
supposed to be a pragmatic one. As far back as Mill ane,
we' ve said that the question that we're supposed to ask
ourselves is: |Is this what sonebody would do if they
actually wanted to acconplish notice, if they actually

wanted the person to get that letter? So, |'mjust
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going to ask you, General, if you were a |awer in an
I mportant litigation and you send off an inportant
letter to two | awyers, your principal adversaries, as
well as to a local counsel who you think may not be
I nvol ved in the substance of the litigation, you don't
know for a fact, but you think that there is sone
substantial |ikelihood that he's not particularly
i nvol ved, as l|ocal counsel often aren't -- so, you send
off this letter and you get it back fromthe principal
attorneys, and you ask yourself: Huh, should I do
anyt hi ng now?

What woul d you say?

(Laughter.)

MR. NEI MAN:  Your Honor,\l suspect that, in
t hose circunstances, | mght well personally do
sonet hing el se. But, of course, ny prerogatives as
Solicitor General of Alabama are quite different from
the prerogatives of a clerk in Morgan County, Al abama.

JUSTI CE KAGAN: But the --

JUSTI CE SCALIA: Well, as then the clerk has
to believe that it's an inportant letter. Right? 1It's
not i nportant enough to be required by the Federal
rules. How inportant is it?

JUSTI CE KAGAN: Justice Scalia is right.

" massum ng that a letter disposing of a -- of a ruling
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in a capital case issued after 18 nont hs when nobody
knew that that letter was com ng, that that's an
i mportant letter for a death row person to get. So,
Justice Scalia is right to that effect.

So, you get this, and you say, well, you
woul d have. But that's the question that we have to ask
about the clerk as well. The clerk -- the question for
the clerk is, if he had really wanted the person to get
noti ce, what woul d he have done?

MR. NEI MAN:  No, Your Honor, | disagree.
The -- as far back as Mullane, this Court has said that
at the end of the day, actual notice to a party,
particularly within the jurisdiction, is the finish line
for due process purposes. Millane ekpressly - -

JUSTICE ALITO.  You can see fromthese
gquestions that the argunments that you're making in this
capital case, which is sui generis, are pushing the
Court to consider rules that would have far-reaching
effect, such as a rule that places upon a clerk of the
court a constitutional obligation to serve counsel with
| mportant docunents in the case simlar to the
constitutional obligation to serve initial process in
the case. And the question that | would like to ask is
whet her this -- the -- whether you as the Solicitor

General or the Attorney General of Al abana have an
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obligation to push this matter in this way. This is a
case where -- as | said, it's a capital case, as we al
recogni ze. M. Maples has lost his right to appeal
t hrough no fault of his own, through a series of very
unusual and unfortunate circunstances.

Now, when his attorneys noved to file an
out-of-tine appeal, why wouldn't you just consent to
that? |If he did not receive an effective assistance of
counsel at trial, why not get a decision on the nerits
on that? Why push this -- this technical argunent?

MR. NEI MAN: There are several responses,
Your Honor. First, at least at the Rule 32 stage, the
-- the notice of appeal deadline was a jurisdictional
one. And you're right, the State did oppose the notion
for an out-of-tine appeal, but there wasn't nuch the
State could have done even if it had consented --

JUSTICE ALITO There's no --

MR. NEIMAN: -- on that front.

JUSTICE ALI TGO  There's no possibility under
Al abama rules for an out-of-tinme appeal in this
circunstance? No extension?

MR. NEI MAN: The hol ding of the Al abama
courts here, as recognized by the Eleventh Circuit, was
that this would not be an appropriate circunstance for

an out-of-time appeal. Now, as to the question about --
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JUSTICE ALITO. But is that a discretionary
matter or is that a flat rule, once you ve passed a
certain time deadline, you' re out of -- you're out of
| uck; there's no opportunity where there's good cause
for an extension?

MR. NEI MAN: There is opportunity where
there's good cause for an extension. But the -- what
the court held here, what the Al abama court held here,
was that this circunmstance in which the person had
counsel of record, and counsel of record hadn't notified
the court of their address -- of their changes of
address, and, nore inportantly, M. Butler, who was, in
fact, serving as M. Mples's agent in this case and
recei ved -- \

JUSTI CE KENNEDY: Well, this goes to ny
earlier question, and continuing Justice Alito's line of
questioning. |If the State of Al abanma had told the State
court, in all of the circunstances, we think there
shoul d be an out-of-tinme appeal granted -- you're -- are
you indicating that the State court said, well, that's a
good idea, but we can't do it because it's not
appropriate in these circunstances?

MR. NEI MAN: That seens to be the hol di ng of
the Court of Crimnal Appeals in this case, Your Honor.

JUSTICE GINSBURG:. Did you -- did you oppose
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it? Did the State oppose the out-of-tinme appeal ?

MR. NEI MAN:  Yes, Your Honor, the State did
oppose the out-of-tinme appeal, and the State pressed the
procedural bar in Federal court in this case. But the
State had every prerogative to do so, in part because
this Court recognized in Coleman, a case where the
petitioner undoubtedly could have said that he lost his
right to his appeal through no fault of his own, that
the State had the power to do that. There are good
reasons for the State --

JUSTI CE KENNEDY: Could the State in --
excuse me. Could the State in the -- in the Federal
litigation have wai ved the procedural default?

MR. NEI MAN:  Your Honor,\l think the law is
not exactly clear on that, but | know of no | aw that
woul d say that the Al abama Attorney General has to press
every single non-jurisdictional defense at his or her
di sposal. But he did not do so here and had good reason
not to. That's in part because Col eman says that this
is how procedural defaults work. There are good reasons
for procedural defaults. They are grounded in the sane
equi table principles that led --

CHI EF JUSTI CE ROBERTS: But you agreed with
me earlier that abandonnment is an exception to the

adequat e and i ndependent State grounds. So, under your
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vi ew of the case, Col eman was not necessarily
control i ng.

MR. NEI MAN:  Your Honor, if | have suggested
t hat abandonnment itself is an exception to the Al SG
doctrine, let me correct ny earlier answer.

My suggestion is that abandonnment can
sonetinmes allow a court to determ ne that a particul ar
| awyer has become external to a client, that the agency
relati onship has been term nated. O course, nerely
becom ng external to the client doesn't nean that the
abandonment itself will constitute cause. The
abandonnment also -- or the lawer's ending of the
rel ati onship would al so have to inpede the ability of
t he remai ni ng nenmbers of the defense\teanlor t he
defendant hinself to conply with State rules.

And here, even if there is some argunent
t hat I ngen-Housz and Munanka abandoned their client,
which | don't think there is on this record in light of
the way they left the case with Butler, M. De Leeuw,
and others at Sullivan & Crommel |, even if there were
sonme argunment on that front, Butler -- it's not clear
that the actions of Ingen-Housz and Miunanka actually
| npeded the ability of the remaining nenbers of the team
to --

JUSTI CE Gl NSBURG: \When -- when | awyers stop
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representing a client, as the two did, isn't there sone
obligation of themto tell the client and the court,
we're no | onger representing you, and arrange for
substitutions? There were never any substitutions on
the record of the other counsel. The record said these
two people are representing Maples, and those two
weren't. They never told the court, and they never told
Maples. 1Isn't there sone obligation on -- on their part
to the court when they stop representing a client to
advi se the court?

MR. NEI MAN:  Yes, Your Honor, | think there
is. But I don't think that neans that what happened
here constitutes cause. The record is clear. M.
Mapl es hinmsel f has all eged, that Ingén-Housz and Miunanka
arranged for this case to be handled by M. De Leeuw,
and the record makes clear that M. De Leeuw was
involved in this case in representing Maples even before

t he default occurred and even before |Ingen-Housz and

Munanka were -- well, even at the sane -- even before
| ngen- Housz and Munanka left, | should say.
JUSTI CE BREYER: Is it -- isit -- I"'mstil

uncl ear on one factual thing. Did the State's attorneys
know that the letters had cone back?
MR. NEI MAN:  Your Honor --

JUSTI CE BREYER: Shoul d t hey have known?
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MR. NEI MAN:  Your Honor, the record is not
clear on that point. | can represent to the Court that
the State's attorney did not know that the letters had
come back. | --

JUSTI CE BREYER: Do they check the -- do
t hey check the docket every so often to see what's
happened?

MR. NEI MAN: Mbst -- npbst attorneys have an
obligation at sonme point to check the docket, and that's
-- that's one problemwith the position that M. Maples
has taken regarding M. Butler here and the ability of
t hese parties to obtain information fromthe court.

But in this case, it's ny understanding --
and this is not on the record. But {t's on the record
obvi ously before this Court now. But it's nmy -- it's ny
understanding that the State had no idea that M.

Mapl es's attorneys had not -- M. Maples's two attorneys
in New York had left their firmor had --

JUSTI CE BREYER: VWhy did --

JUSTI CE G NSBURG. Then why did they -- why
did they send to Maples al one the notice, you'd better
file your Federal habeas? They didn't send it to those
counsel. Where did they -- what made themsend it --
send that notice directly to Maples and not to either of

the Sullivan & Crommel | | awers?
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MR. NEIMAN: Again, this is -- this is
information that's not in the record, Your Honor. But
it's my understanding that counsel |ooked at -- | ooked
at -- figured out what had happened, figured out the
appeal had been m ssed, had cal cul ated how much time M.
Mapl es had to file his 2254 petition and, based on his
20 years of experience, said that in light of the fact
that the State court proceedings were over, the nost
prudent thing for himto do would be to send the letter
to Mapl es hinself.

JUSTI CE SOTOVAYOR: So, he had figured out
t hat something had term nated the relationship between
M. Mples and his | awers?

MR. NEI MAN:  No, Your Hoﬁor, I don't think
that's -- | don't think that's an accurate
characterization of --

JUSTI CE SCALIA: Well, even --

MR. NEI MAN: -- of what exactly happened in
this case, but in the very least, his |lawers had m ssed
-- had m ssed the deadline.

JUSTI CE SCALI A: Even if you assune that he
had figured it out, that -- you would have to inpute his
knowl edge to the clerk of court to -- to find the -- the
fault on the part of the State that's alleged here.

MR. NEI MAN: Well, nmore so than that, Your
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Honor .

JUSTI CE SCALIA: Did he tell the clerk of
court that he was only going to send it to Mapl es?

MR. NEIMAN: As far as | know, no, Your
Honor. But, of course, the clerk -- the notices cane
back to the clerk long before the State's attorney sent
the letter in this case.

But that's an inportant point, | think, both
with respect to the clerk issue and al so the abandonnent
I ssue. The relevant question here is not what the
Assi stant Attorney General of Al abama thought had
happened in this case. The relevant question on the
clerk issue is what the clerk knew, and that of course
is governed by Rule 7 of the rules gdverning adm ssi on
to the Al abama bar.

The rel evant question on abandonnent is, had
Mapl es in fact been abandoned? Had -- had these
attorneys left himconpletely w thout counsel? And the
record definitively establishes that that had not
happened, both because M. Butler remi ned counsel here
and in a nmuch nore neani ngful way, | think, than ny
friend suggests. And --

JUSTI CE SOTOVAYOR: Counsel, could you tell
me -- |'massum ng you' ve practiced in your State for a

whi | e.
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MR. NEI MAN:  Yes, Your Honor.

JUSTI CE SOTOVAYOR: How frequent is it in
the Al abama capital systemthat |ocal counsel takes the
| aboring oar, or even an active participation, in the
def ense or actions of a capital defendant?

Your -- the ami ci here says generally they
did what M. Butler did; they just facilitated the --
the adm ssion of the volunteer attorneys. Was that your
experience?

MR. NEI MAN:  Your Honor, of course, that
information's not in the record. W respectfully
di sagree, as a factual matter, with the factual

assertions made by the am ci on that front.

JUSTI CE BREYER: All right. If we have to
send it back, | guess we'd have to say what the rule is.
So, what -- what is the rule? What about a rule that

says, where in fact attorneys do abandon the client and
the | ocal attorney does as a matter of practice in the
State do virtually nothing except to facilitate foreign
representati on, and where the State had cause to
believe -- cause to believe -- that all that was true,
then the State cannot assert this as an adequate ground.
That's all.

MR. NEI MAN:  Your Honor, a remand woul d not

be appropriate in this case on those -- on those grounds
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for a nunmber of reasons.

JUSTI CE BREYER: Because?

MR. NEIMAN: One is that Rule 7 of the rules
governing admi ssion to the Al abama bar nmade enphatically
clear that the role of |ocal counsel was not sinply --

JUSTI CE BREYER: Irrespective of what the
rules were, you'd have to show -- he would have to show
that, in fact, in the State it is a practice such that
the | ocal counsel doesn't do much of anything except
facilitate, because this is a state of mnd as to
whet her the State -- and the State knows that.

I f he shows both of those things and shows
that the letter came back and shows this was abandonnent
or close thereto, then the State ougﬁt to know that this
I ndi vi dual has no idea about filing a piece of paper and
t hi nks sonebody else is doing it. And that's enough to
say this is not adequate State ground that would bl ock
Federal habeas. Now, your argunent against that is
what ?

MR. NEI MAN: At |east twofold, Your Honor.
One, as a sinple matter, those factual assertions were
not made below. So, in order for the Court to remand on
that particular issue, it wouldn't be a remand for an
evi dentiary hearing, on whether those allegations --

JUSTI CE BREYER: It seens in the briefs --
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there's certainly a lot in the briefs that seemed to say
t hat .

MR. NEIMAN: There's certainly a lot in the
briefs that says that. But one problem M. Maples faces
here is that he had the burden as the petitioner in this
habeas proceeding to nake the requisite factual
al l egations that he believed would establish cause.

JUSTI CE SCALI A: M. Neiman, am | correct
t hat under the Al abama rul es when an attorney is
represented by nore than one attorney, the notice does
not have to go to all of thent?

MR. NEI MAN: That is correct, Your Honor.

JUSTI CE SCALIA: It can only go to one,
ri ght? \

MR. NEI MAN:  Yes, Your Honor.

JUSTI CE SCALIA: So, as far as |ocal counsel
knew, he was the only one to receive notice of this
thing, right?

MR. NEI MAN: That's correct, Your Honor.

CHI EF JUSTICE ROBERTS: Is it correct or
does the notice -- nost of the notices | see list the
peopl e who have been served. Were the New York people
listed on the notice that went to Butler?

MR. NEI MAN:  Yes, Your Honor. The notice --

CHI EF JUSTI CE ROBERTS: Well, then he knew
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he wasn't the only one getting notice.

MR. NEI MAN:  Ri ght.

CHI EF JUSTI CE ROBERTS: O he knew that he
was the only one who was supposed to get notice.

MR. NEIMAN: Well, the -- the cc line in
this case cannot establish cause and cannot be deened
State interference for any nunber of reasons. The first
is that -- | suppose it could only be held to establish
cause if it would have been reasonable for M. Butler to
assunme that the cc |line comunicated a nessage that it
was perfectly okay for himto do nothing and to not take
further action, based on what is in the cc line. And
there are at | east three reasons why that would not be a
reasonabl e readi ng of the cc |ine. \

The first is that the cc |ine doesn't
communi cate that 1ngen-Housz and Munanka, who were the
people listed on the cc line, will in fact receive the
order. All it says is that the order will be sent to
| ngen- Housz and Munanka.

The second is that the -- even if it would
have been reasonable for him for M. Butler, to assune
t hat I ngen-Housz and Munanka woul d receive the -- the
order in this case, it would not have been reasonabl e
for himto have done nothing, given that Rule 7 of the

Al abama rul es nmade himjointly and severally responsible
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ent and to the court in this case.

CE SOTOVAYOR: | guess the problemis,

it exists. But if a |lawer says,

" mnot going to do whatever the rules

required me to do, what nore do you need for

abandonnment ?

If a

| awyer conmes in and says,

this is arule of the court; | understand t

supposed to do x,

not

y, and z; | don't care; |

-- that's the question.

MR. NEI MAN: Yes, well --

| under st and

hat |'m

"m j ust

JUSTI CE SOTOVAYOR: What's the difference

bet ween "I don't

MR, NEI MAN:

shoul d just nake

response to that.

care" and abandonnment ?

-- just nmake a couple points in

The first is that, as |

t he question posed about the cc line, that

not

actions can be blanmed for -- or the default can be

abandonnment ,

under st

is al

I -- Your Honor, | guess |

ood

about

but whether the clerk -- the clerk's

bl amed on the cl erk.

JUSTI CE SOTOVAYOR: We're not tal king about

the notice issue;

questi on.

it

MR.  NEI MAN:

really were --

we are tal king about the abandonnent

if it really is true that

54
Alderson Reporting Company

But | er

On the abandonment questi on,

had

i f



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
deci ded he was going to do nothing in this case and not
represent his client and not be an attorney for the
client, then there m ght be a viable argunent that
Butl er was not -- was not -- had abandoned the client in
some way, but that is not the -- a reasonabl e readi ng of
the record in this case.

JUSTI CE SCALIA: |If we find --

MR.  NEI MAN: Butler --

JUSTICE SCALIA: If we find that these
| awyers did abandon their client, will there be sone
sanction i nmposed upon them by the bar? | often wonder,
just as when we find that there's been inadequate
assi stance of counsel in a capital case, does -- does
anyt hing happen to the counsel who héve been i nadequat e
in a capital case?

MR. NEI MAN:  Your Honor, | suppose it would
depend on exactly what the allegations are --

JUSTI CE SCALI A: Have you ever heard of
anyt hing happening to then? O her than they' re getting
anot her capital case?

(Laughter.)

MR. NEI MAN:  Your Honor, | have not.
Certainly the rules would provide that a breach of the
rul es of professional responsibility would be

sanctionable by the State bar, both against the Al abam
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attorney here and the New York attorney.

CHI EF JUSTI CE ROBERTS: You said a few
nmoments ago that Butler did nore than your friend
suggested. What nore did he do?

MR. NEI MAN:  Well, of course, we discussed
in the briefs the very -- the undi sputable fact that
Butler filed numerous things, and after the default
occurred in this case. But even --

CHI EF JUSTI CE ROBERTS: Well, after the
default, sure. But what did he do before?

MR. NEIMAN: Butler's affidavit certainly --
that was filed in the State court proceedings certainly
doesn't say: I'm-- 1 was in this only to swear these
people in or nove for their adnissioﬁ and not hi ng el se.

What Butler says --

CHI EF JUSTI CE ROBERTS: \What did he do nore
t han that?

MR. NEI MAN: Butler said -- says, on page
255a of the petition appendi x, that he agreed to serve
as | ocal counsel. "Local counsel” has a specified
meani ng under Al abama | aw.

CHI EF JUSTI CE ROBERTS: Well, you made a
fairly serious suggestion that your friend had not
accurately represented what Butler did. And you still

haven't told me one thing he did nore than nove the
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adm ssion of the out-of-town attorneys.

MR. NEI MAN:  Well, let nme withdraw any
suggestion that I am saying that Butler had in fact done
sonething that's -- that's clear on the record.

And nmy tinme is up. My | finish?

CH EF JUSTI CE ROBERTS: Sure.

MR. NEI MAN:  The -- ny point was that Butler
did not sinply agree just to nove these people -- nove

t hese people's adm ssion. Butler said he would be | ocal

counsel. And local -- the role of |ocal counsel is
defined by Rule 7. It includes an obligation to attend
heari ngs, conferences, and the like. It also --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Thank you. \

M. Garre, you have 4 m nutes renmining.

REBUTTAL ARGUMENT BY GREGORY G. GARRE
ON BEHALF OF THE PETI TI ONER

MR. GARRE: Thank you, M. Chief Justice.

We agree that this is a sui generis case.
The facts are extraordinary, the facts are shocking, and
our position is sinply that under this Court's
precedents and the extraordinary facts here, M. Maples
has established cause to excuse the default.

Wth respect to |local counsel, apart from

the fact that the State conmunicated directly with M.
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Mapl es, an extraordinary step after the default, maybe
the other telling thing is that in 2006, Al abama itself
elimnated the |ocal counsel requirenment for pro bono
proceedi ngs, recognizing that it could only create
problems; it didn't add anything.

Wth respect to abandonnment, | understood at
times ny counsel -- ny friend, to acknow edge t hat
abandonnment may establish an external event with respect
to the client. |If that's so, then | think it's clear
that we're at a mninumentitled to a remand. There
were statenents about what was clear fromthe record.
think, at a minimum the record is not clear on a nunber
of things that this Court would have to get into if it
were going to consider adopting the étate's position
that M. Maples was not abandoned. M. Maples was in a
prison cell. Hi s attorneys of record did not tell him
that they had left the firm They were required not
only to tell the court --

JUSTI CE SCALIA: We don't have to adopt the
State's position that he was not abandoned. W have to
adopt your position that he was abandoned.

MR. GARRE: And you have a record of the
attorneys |leaving with not only not notifying M.

Mapl es, not notifying the court, and not obtaining the

court's approval, which is required by Rule 6.2 of the
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Al abama Rul es of Crimnal Procedure.

JUSTICE ALITO. What is troubling to ne
about the abandonment argunment is that -- is the fear
that if the Court says that abandonnment is cause, there
w |l be many, many cases in which the allegation is: MW
attorney wasn't just ineffective and negligent; the
attorney was so bad that the attorney in effect
abandoned ne.

And that will substantially change existing
| aw. Now, how can that be prevented?

MR. GARRE: Working through agency
principles that go back to Justice Story's tinme, working
t hrough the principles established in this Court's
decision in Holland and that wll be\applied i n Holl and.
The | ower court in Holland issued its decision on remand
and found that M. Collins had abandoned M. Hol | and,
using this Court's precedent as a guide.

So, | think Holland already recogni zes that
attorney abandonnent can be external. W' re just asking
the Court to apply the sane principles and recogni ze
that what's external in one context cannot be not
external in the other context.

JUSTI CE SOTOMAYOR: Counsel, do you know how

often Holl and relief has been granted -- since it's very
recent, but how -- how frequently Holland relief has
59
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been granted by the courts bel ow?

MR. GARRE: | don't know the answer to that
gquestion. |'mnot aware of any flood of relief in such
cases. | expect that this would be very extrene. |

think the facts here are about as extrene as you can
get .

JUSTI CE KAGAN: M. Garre, how do we
di stingui sh between abandonnment and sinply a botched, a
very botched, transfer of responsibility within a | aw
firnf

MR. GARRE: Well, where you have counsel s of
record | eaving wi thout obtaining the approval that
they're required or telling the Court, I think that is
abandonnment pure and si npl e. Beyond\that, you woul d
| ook to agency principles, whether there's a breach of
|l oyalty. This is going to be a fact -- you would want

to get into the facts, although I think it is a very

hi gh bar. | think the Holland deci sion makes clear it's
a high bar. | think this case clearly passes that bar
but it's sonething that the courts will work out

appl yi ng agency principles, applying the Court's
deci sion in Holl and.

Recogni zi ng what Holland said in this case
isn't going to create any new rule; it's sinply going to
extend logically the recognition that attorney

60
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
abandonnment is external to the client as it always has
been under agency principles.

Wth respect to notice, this Court doesn't
have to find a constitutional violation on the State's
part. It's enough for cause that the Court finds that
the State's actions are external. And | think the key
inquiry is what Justice Kagan recogni zed, which is you
| ook to what a person who is actually desirous of
provi ding notice would do. In this situation, the clerk
got two notices back, "Left Firm" It opened it up; it
woul d have seen this is an order in a capital case, and
it did nothing. | don't think anyone who actually
desired to provide notice of an inmate with his life on
the line would do nothing, reasonably, in that
Situation.

M. Mples is not asking to be rel eased from
prison. He's asking for an opportunity to present
serious constitutional claim of ineffective assistance
of counsel to a Federal habeas court on the nerits.

If the clainms are as neritless as the State
suggests, that clearly will have little burden on it.
But sinply allowi ng those clainms to be adjudicated on
the nmerits in Federal court will go a long way to
preserving the legitimcy of the system of crim nal

justice in a case in which a man's life is at stake.
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Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel
The case is subm tted.
(Wher eupon, at 11:04 a.m,

above-entitled matter was submtted.)
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