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T 4
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COLCORADO.
e ¢
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10: 02 a. m
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PROCEEDI NGS
(10: 02 a.m)

CH EF JUSTI CE REHNQUI ST: W'l | hear argunent
now in No. 105 Oiginal, Kansas v. Col orado.

M. Draper.

ORAL ARGUMENT OF JOHN B. DRAPER
ON BEHALF OF THE PLAI NTI FF

MR. DRAPER M. Chief Justice, thank you, and
may it please the Court:

Kansas would |i ke to address three issues today.

50 years of success of the Court's river naster
on the Del aware River and 16 years of success of the
Court's river master on the Pecos River denonstrate the
wi sdom of appointing a river naster under\appropriate
circunstances on a river |ike the Arkansas R ver, which is
t he subject of this case.

Secondly, the Court should affirmthe neutral
principle that prejudgnent interest accrues on all damages
owing at the tinme interest begins to run.

And third, a 1l-year conpliance period would be
consistent with the Court's prior rulings in this case and
woul d preserve an essential right of Kansas and its
farmers under this -- this conpact that woul d ot herw se be
| ost under the master's reconmendati on of a 10-year

accounting peri od.
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Wth respect to this accounting period, | would
note that in both prior opinions in this case, this Court
has relied on the annual results of the Hydrol ogic-
Institutional Mdel, which is the standard for conpact
conpliance in this case.

In the first opinion in 1995, this Court
di stingui shed between nonthly and -- and seasonal use of
t he nodel, deciding that nonthly use was too frequent, but
t hat seasonal reliance on the nodel for determning
useability under article IV-D of the conpact was
reasonabl e.

When the case was back here in 2001, this Court
revi ewed the cal cul ati on of damages, which was done on a
yearly basis. As you can inagine, the faqtors t hat go
i nto cal cul ati on of damages vary fromyear to year, and so
it is crucial whether the depletions calculated by the H
| Mbdel, as it's called, are accurate, sufficiently
accurate, and reasonable to rely upon on an annual basis.

JUSTI CE STEVENS: M. Draper, correct ne if I'm
wong. | -- | |looked at these papers a while ago. |
t hought they did it on a 10-year basis and they just noved
it up each year, using a different 10 years to calcul ate
the -- the relevant anmounts in the 10th year.

MR DRAPER. That is correct, Your Honor. It is

a noving accumul ation of 10 years of results.
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JUSTI CE STEVENS: So they do use 10 years of
figures to determ ne what the relevant year's water woul d
be.

MR DRAPER That's correct, Your Honor. I n
ot her words, the -- the annual determ nation includes the
nost current year for which there is data and the previous
9 years, adds all those up, nets out the pluses and
m nuses, and that determ nes whether in the year in
question there is conpliance with the conpact.

JUSTI CE SCALIA: This will begin in 2007, as |
recall. Is that --

MR, DRAPER That is the special naster's
proposal , yes.

JUSTI CE SCALI A:  And what | donit understand is
even -- even if we agree with you that it should be done
annual |y, why -- why wouldn't you propose that it be done
annual Iy using the previous 7 years' experience that we
now have and then, you know, ultimately by 2007, we can
use the previous 10 years? | -- | don't understand why we
have to do it year by year and forego even 7 years
benefit of -- of this nethodol ogy.

MR. DRAPER  Your Honor, | couldn't agree with
you nore in the sense that we should begin now with the
accounting so that you | ook each year at the results of

this standard, which has been approved by the Court, for
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conpact conpliance in that year only, and if -- if you

accunul ate it --

JUSTI CE SCALIA: No. That -- that's -- | said
just the opposite. | said !l -- | don't know why we should
begin | ooking for this -- at this year only using this

met hodol ogy. Wiy shoul dn't we average this net hodol ogy
over the previous 7 years?

MR. DRAPER  Your Honor, averages will tend to
snooth out the results and will hide the effects during
dry years, which is when the farners in Kansas, who are
t he beneficiaries that Kansas intended to benefit -- and
both parties realize that. They need this water --

JUSTI CE G NSBURG  But your nethod -- your
nmethod wi Il over-enphasize the dry years. So either way
you have a -- a inperfect situation. |In your case, year
by year, and in a dry year, Col orado perhaps nust over-
conpensate, and if you have, say, 3 dry years in a row,
then it's going to be -- work out to Col orado's
di sadvant age.

MR. DRAPER  Your Honor, | believe the -- the
result is the -- is the opposite. If | may explain.

The nodel, the -- the Hydrol ogic-Institutional
Model , has been nade as unbi ased as possible. The one
aspect in which we have identified a bias is that it

favors Col orado during dry years. It tends to
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underestimate the depletions that would have to be
repl aced by Col orado.

JUSTICE G NSBURG That's the nmethod that you're
attacking, but if you were to do it year by year, wouldn't
it be just the reverse?

MR. DRAPER W don't believe that aspect of the
nodel would be any different if we're doing it year by
year. W'd sinply be taking the results that are
cal cul ated each year under either approach and use those
in that year so that if you have a dry year, you are --
are calculating in that year whether there is conpliance
and staying as close as possible to the true intent of the
conmpact, which is to provide water when the farners need
it. \

JUSTI CE SCALIA: Do you -- do you dispute what
-- what the master found here, that the nethodology is
nore accurate on a 10-year average than it is year by
year ?

MR. DRAPER  No, Your Honor. The |onger the
period of tine you take, the nore the accunul ated results
of the nodel will match the neasured --

JUSTI CE SCALI A: The actual year-by-year
results. R ght?

MR. DRAPER  Yes, and | should point out that

It's inpossible to know what the right answer is. You can
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-- you can neasure the flows and the diversions in the
river and conpare that to one of the runs of this nodel,
but it's the difference between the two runs, one
representing the conpact condition, which is supposed to
be nmet, and the other representing the situation with the
wells operating. And it's the difference between those
two whose accuracy is in question.

JUSTI CE SCALIA:  Yes, but I -- | --

MR. DRAPER  And no one knows what that is.

JUSTI CE SCALIA: | understand that -- that the
mast er concl uded that even as to a particular year, the
nodel will be nore accurate if you use the average from
the previous 10 years than if you just applied the nodel
to a single year, that even as to the rea[ results for
that single year, the nodel wll be nore accurate if you
use a 10-year average.

MR DRAPER  Your Honor, | don't understand it
that way. |If you use 10 years, you are adding to the nost
recent year results 9 years of pluses and mnuses that's
going to, in nost case, mask what happened during that
next previous year. You will be |ooking at a 10-year
accumul ati on of ups and downs and not anal yzi ng what
happened in -- in the year in question.

JUSTI CE KENNEDY: |Is part or all of the

obj ectives of both the -- the decree and the 10-year nodel
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to conserve subsurface reservoirs?

MR. DRAPER Not -- not directly, Your Honor.
It -- it does preserve that reservoir in fact because
depletion of that reservoir affects the streamflows, and
it's the streamflows that are conpacted here and that
have up to now --

JUSTI CE KENNEDY: Well, then -- well, then why

isn't -- if -- if that's so, why isn't it that Col orado
shouldn't get credit for the wet years in -- in -- on an
average? You're concerned about the dry years. It seens

to ne that Col orado shoul d be given sone credit for the
wet years when the subterranean reservoirs are -- are
repl enished. O aml wong -- am| wong about that?

MR DRAPER | think in general, Your Honor, you
are -- are correct. The question about there are over-
deliveries by Colorado, | believe is what you're
addressing, is there -- is there a way to give Col orado
credit for that. And there is a way. Thereis a -- a --
an account in John Martin Reservoir, which is 60 mles
above the State line, for those deliveries. Wen they are
delivered there, if there is nore delivered than is
actually needed in that year to achi eve conpact
conpliance, that can be retained there and, except for a
smal | effect of evaporation, is available to of fset

depletions in the foll owi ng year.
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JUSTICE SCALIA: | -- | thought that the conpact
specifically provided there shall be no all owance or
accunul ation of credits or debits for or against either
State.

MR DRAPER  That's correct, Your Honor

JUSTI CE SCALI A: Well, how does that conport
wi th what you just said?

MR DRAPER: Under those circunstances, the
wat er that would be delivered to this offset account in
John Martin Reservoir is not a credit that's accounted
under the conpact for that year. So it would not enter
I nto the conpact accounting for that year. |t would not
constitute a -- a credit, but it would be available as a
practical matter to be used as a credit iq t he next year
for current depletions. So there would be no carryover in
compact accounti ng.

JUSTICE SQUTER | don't -- | don't understand
that statement. You say it would be available to be used
as a credit in a subsequent year. Do you really nean it
woul d be used as a credit, or do you nean it would sinply
be there to be used?

MR DRAPER | think your fornulation, Your
Honor, is -- is nore correct.

JUSTI CE SOUTER  Ckay.

MR DRAPER It would be there to be used, and
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It would not be a credit for accounting purposes. Yes.

JUSTI CE SCALIA: Well, if it's not a credit for
accounting purposes, then they're going to owe you just as
much the next year even though -- even though you had nore
wat er the previous year.

MR. DRAPER  This is under the assunption, Your
Honor, that they have already net their obligations in the
current year.

JUSTI CE SCALI A:  Yes.

MR DRAPER And it will be available as a
practical matter to neet their obligations in a subsequent
year and be accounted in that subsequent year

I would point out that this is very inportant

for Kansas farnmers that the -- the water be received when
it 1s supposed to be delivered under the conpact. |If
water is -- is not delivered, as required, in one year, it

cannot be recouped in a follow ng year, certainly not 10
years later, as would be possible under the speci al
master --

JUSTI CE KENNEDY: Well, then why are you using a
10-year nodel at all?

MR DRAPER It's not a 10 --

JUSTI CE KENNEDY: It seens to ne what you're --
what you're saying is forget the 10 years. Just do it

every year.
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MR, DRAPER That's what we are saying, Your
Honor. And the nodel is inherently a yearly nodel. It
cal culates actually results on a nonthly basis, and we
have used it -- and the Court has relied upon it -- on a
yearly basis up to now.

JUSTI CE SCALIA: Wy don't you do it on a
nont hly basis? |ndeed, why don't you do it on a daily
basis? | nean, the master found that this nodel really
works if you -- if you stretch it out over 10 years. You
say 1 year. Wy don't you do it nonth by nonth?

MR DRAPER Well, it -- it could be done that
way, and in fact, Your Honor, Col orado uses parts of this
sanme nodel in its own adm nistration of groundwater
punpi ng, the sanme groundwat er punpi ng for\purposes of
protecting Col orado surface water users, and it requires
repl acenent of water on a nonthly basis. So it is -- it
I S possible.

But we believe with the yearly accunul ati on that
-- that we have relied upon so far in this case and that
the Court has relied upon specifically for damages, that
that is an appropriate accounting period for this
particul ar purpose. And that is -- that is our proposal.
The proposal of Colorado is no, let's wait 10 years before
-- and -- and accunulate it with the other 9 years before

we require any replacenent.
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I would point out that the H 1 Mdel, the

Hydrol ogi c-Institutional Mdel, is the best tool available
for this purpose. It was endorsed by Col orado after the
Court's first opinion in this case when it -- the Court

approved using the nodel on a seasonal basis for the
seasonal accounting of useability. At that tine, Colorado
gave up its own nodel in favor of the Hydrol ogic-
Institutional Mddel, and as you can see fromthe master's
report, there have been several significant inprovenents
in the nodel since that tine.

I would al so point out the correspondence -- the
cl ose correspondence that exists between this case and the
Pecos River litigation in the 1980's. There you had a
conpact that like this conpact did not spgcify any
specific quantity of water in the conpact itself, but
i ndi cated that there was to be no depl etions beyond the
depl etions that were occurring at the tinme of the conpact
with a few snmall anendnents that | could -- | could
ment i on.

But the basic simlarity of the conpacts is that
the status quo at the tine of the conpact was naintai ned.
There was an inflow outflow relationship that needed to be
observed and was required to be observed by the conpact.

It was expressed explicitly in the Pecos River conpact by

a reference to an inflow outflow nethod. |In this case, it
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was expressed inplicitly in article IV-D of the conpact.

CH EF JUSTI CE REHNQUI ST: The master found that
the role of the river master in the Pecos case was quite
different than the role of the river master you want to
have appointed here. He found that the role of the river
master in the Pecos cases was really mnisterial.

MR. DRAPER  Your Honor, we do not agree with

t hat .

CH EF JUSTI CE REHNQUI ST:  You don't agree with
what ?

MR. DRAPER Wth the description of the Pecos
Ri ver master as being -- as having only mnisteri al

duties, and | can expl ai n why.

CH EF JUSTI CE REHNQUI ST: Pleasg do.

MR. DRAPER Yes. if -- if you refer to the
appendi x of our -- our blue brief, on page A-22, you wll
see that the opening section of the Pecos River naster's
manual sets out the inflowoutflowrelationship that is to
be observed in conplying with that conpact. This is the
formof an equation. You can see y equals and a -- and a
nunber there.

In -- in our case, we have the -- the
Hydrol ogi c-Institutional Mddel, which benefits from
several decades of increased sophistication in hydrologic

anal ysis to do the sanme job.
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CH EF JUSTI CE REHNQUI ST: The Pecos naster can
sinmply apply this formula, can he not, and get the results
that the conpact requires?

MR DRAPER He -- he is to apply the formul a,
Your Honor, but there's a great deal of judgnent,
prof essional, expert judgnent that needs to be exercised
in order to apply it. For exanple, you have to separate
flood flows frombase flows. Wen you |look at the -- at
the results of a -- of a gauge on a river, you can see how
much water was in the river at particular tinmes, but this
has to be separated into two different kinds of flows that
are treated differently under this conpact.

CH EF JUSTI CE REHNQUI ST: Wl l, one of the
reasons |'mcurious is that | believe the\Pecos master is
an engineer. He's not a | awer.

MR DRAPER  That's correct.

CH EF JUSTI CE REHNQUI ST: He's al so the cheapest
master we've ever had.

(Laughter.)

CH EF JUSTICE REHNQUI ST: But it seens to ne
that the master you want appoi nted has got to be a | awyer
and nmake | egal decisions.

MR. DRAPER  Your Honor, | don't believe so. |
t hi nk our master woul d be just as cheap.

(Laughter.)
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JUSTI CE SQUTER Wiat's the difference --

JUSTI CE BREYER: No. The question was what
about the --

JUSTI CE KENNEDY: What -- what relation do you
or -- yes -- working relation do you anticipate, if -- if
the river master is appointed, between the river naster
and the comm ssion? Does he go first to the comm ssion
and try to get agreenent or --

MR DRAPER  Your Honor, no, he woul d not
formally interact with the conm ssion, just as the Pecos
Ri ver master does not formally interact with the Pecos
Ri ver conmm ssi on.

JUSTI CE SQUTER: Well, what can -- what can the

river master do that the -- that the comm ssion or
authority can't do? | -- is the difference between the
two of them-- call it a jurisdictional difference -- nil,

but there is process difference in the sense that the
river master could say do this or don't do that, whereas
your -- your fear is that the authority is sinply going to
be deadl ocked because everything has to be done
unani nously? Is it a process difference?

MR DRAPER It is a process difference, Your
Honor. The --

JUSTI CE SQUTER: But for that, you wouldn't be

asking for a river master then.
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MR. DRAPER Well, if there were an
authoritative way, such as a river master, by which the
annual recurring exercise of judgnent could be
acconpl i shed, we would not need the river master. But |
don't --

JUSTI CE G NSBURG But aren't you bypassi ng what
Congress set up? You have this interstate conpact and
this conm ssion, which you' re saying, well, it's
i neffective because it has to -- there are three from each
State and it has to do everything unani nously. But what
about the conm ssion's authority to call in an -- an
arbitrator when they are deadl ocked?

MR. DRAPER  That decision also requires
unanimty, Your Honor, and in the one case | m awar e of,
Kansas' suggestion of doing an arbitration was rejected by
Colorado. It's -- but it's -- it takes unanimty to do
anyt hi ng under that conpact adm nistration, including the
arbitration option

JUSTI CE G NSBURG But you're saying Congress --

JUSTI CE STEVENS: M. Draper, could | ask you
what is a matter of procedure? Wat is your understandi ng
of -- of how one would go about challenging the river
master's decision if one disagreed with it? Do you go to
the special nmaster? Do you conme direct to this Court?

MR. DRAPER  Your Honor, we have suggested that
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It be set up just as you have set up the Pecos R ver
master. In other words, if there were an objection to the
determ nation, the yearly determ nation, of the river
master, it would be reviewable by this Court.

JUSTI CE STEVENS:. Directly.

MR DRAPER Directly.

JUSTI CE G NSBURG And the special master would
be out. The special nmaster would be out of the picture,
as you describe it. You -- the special master woul d be
finished. The river master woul d take over.

Has there ever been -- has this Court ever
appointed a river master when the special master did not
recommend it? And as | understand both Del aware and the
Pecos River case, the special naster recoqnended t he
appoi ntnment of a river master.

MR DRAPER: Your Honor, | believe in both of
t hose cases, the -- the special nmaster was recomendi ng
t he appointnent of a river master, but | would point out
that in setting out the criteria for appointing a river
master, the Court did not refer to that factor as -- as
bei ng part of the consideration.

JUSTI CE SCALIA: As | understand the system you
propose, the river master's decision woul d be appeal abl e
to us, and we would review it de novo. |Is that right?

MR, DRAPER W' re suggesting the sanme scope of
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review as on the Pecos, which is clearly erroneous. This,
however, is sonmething that the Court could decide to do
differently than the Pecos, but the clearly erroneous
standard conports with the -- the way naster
reconmendati ons are handled in the district court under
rule 53.

JUSTICE SCALIA: 1'mvery |loathe to deprive
either of the States of their -- their right to have this
Court decide matters between them

MR. DRAPER  Your Honor, this would not deprive

either State of that right. And in fact --

JUSTICE SCALIA: Well, it would if they can only
cone here and -- and overturn the river naster if he's
clearly erroneous. That's a -- that's a very high

st andar d.
MR DRAPER Well, there -- as | say, the Court

-- the Court may set the review threshold as it sees fit.

JUSTICE SCALIA: | -- | had thought that your
proposal was de novo review. This is -- this is newto
me, that -- that you want it clearly erroneous.

MR. DRAPER  Your Honor, | would -- | would say
that we have -- we have nentioned the clearly erroneous
revi ew standard because it was in the Pecos franework. It
is not essential to our proposal. A de novo review would

be perfectly fine with the State of Kansas.
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JUSTI CE KENNEDY: Suppose the conmm ssi on deci ded
to appoint an arbitrator. Wuld the special -- pardon ne.
Wul d the river nmaster then proceed i ndependently and we'd
have two different recomendati ons?

MR. DRAPER As under the Pecos, Your Honor, if

the -- if the conpact admnistration, as it's called in
the -- in the Arkansas Basin, is able to cone to a

resol ution of an issue, then that would -- that woul d take
care of that issue. It would be -- not be necessary to

have the river master address that, and it woul d be an
agreenent of the States because it would either be an
agreenent because they had literally agreed before the --
or in the formof the Arkansas River Conpact

Adm nistration or that they had agreed to binding
arbitration and had settled it.

JUSTI CE KENNEDY: Well, then it would seemto
me, procedurally at least, the river nmaster would have if
not the legal, at least the practical obligation to refer
things first to the conm ssion

MR. DRAPER  Your Honor, the referral of matters
to the commssion is why we're here in the first place.
It cannot act without unanimty. The State of Col orado,
the State in possession of this resource, can veto each
and every action of the conmpact adm nistration.

JUSTI CE SCALIA: That was the deal.
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JUSTI CE SQUTER  Your -- yes. Your State agreed
toit.

JUSTI CE SCALIA: That was the deal they cane to.
Wiy should we kick it over? They cane to that
arrangenent, and it was approved by Congress, and now you

come back and tell us, oh, this is too cunbersone. You

shoul d -- you should appoint this river master to do an
end run around it. | -- 1 -- it doesn't seemto ne to be
fair.

MR DRAPER  Your Honor, | don't believe that
this is an end run any nore than the enforcenent of the
conpact is an end run around the adm nistrative body that
is set up in many of these conpacts. Those are keep-in-
touch type bodies. |If they can agree on {hings, they are
very useful, and the Arkansas River Conpact Adm nistration
has been useful in areas where there can be agreenent.

JUSTI CE SQUTER.  No, but you -- you agree that
this is the -- the authority here is nore than a keep-in-
touch group. Your problemwth it is -- is not that you
need sonet hing nore than keep in touch, but that when you
ask themto do sonething nore than keep in touch, the
other State has a veto. And -- and that sinply gets you
to Justice Scalia's objection. That's the deal you nade.

MR DRAPER That is the -- that is the nub of

our argunent against reliance on the Arkansas River
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Conpact Administration, that you can't look at it to
settle differences about the inplenentation of this
Court's decree.

JUSTI CE G NSBURG Wiat did the special --

MR DRAPER That is a --

JUSTI CE G NSBURG  \Wat did the special master
mean when he said he recogni zed t he unani nous vote
problem but he said, but the climte may be changi ng?
The conpact adm ni stration under the chairmanship of the
United States representative nmay again be seen as the best
way to adm nister their conpact and settle issues. Wat
was he tal ki ng about ?

MR. DRAPER  Your Honor, | think he was tal king
about the hope that he has that the Stateg could work nore
cooperatively now, despite the fact that it was on this
river between these two States that this Court was first
asked to resolve interstate river disputes between States
in 1901, and we are here today still in dispute over this
river.

JUSTICE G NSBURG So there was nothing tangible
behind his --

MR DRAPER  Not hing tangi bl e, Your Honor.

W -- perhaps he was thinking of the settlenent
that we have achi eved on the Republican River. That case

started, was accepted by this Court. After rulings by
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this Court, it becane possible to settle that case. It
has now been settled. And the States involved in that
litigation were Kansas, Nebraska, and Col orado. It was
possible in that -- in that context. It has proven

i mpossible in this context.

And we can expect disputes to go on, as they
have over the last century, if we do not have an inpartial
expert authority to resolve di sputes between States that
are going to cone up every year. Every year there are
guestions. How do you take the data this year and put it
into the HI1 Mdel? Wile many of those issues have been
settl ed, because different forns of replacenent and ot her
di fferent circunstances arise, you have those every year.

And if you follow the |lead that the Pecos R ver
cases of this Court give us, there is also the possibility
to address the inprovenent of the tool for inplenenting
the agreenent of the States, and that is inproving the
Hydrol ogi c-I nstitutional Mbddel on occasion, as we have
seen the master do over the course of this litigation
That is allowed under the Pecos R ver Decree, and we
submt that it should be allowed under this decree as
well. And that is when the naster woul d be exercising the
nost judgnent in our opinion.

I woul d conclude by saying that a -- a river

master is needed on the Arkansas to deal inpartially and
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expertly wth annual questions that nust be resolved to
i mpl emrent the H 1 Model, and that a 1-year conpliance
period will inplenent the intentions of the drafters of
t he conpact and the needs of Kansas farners and is
consistent with the yearly reliance that this Court has
al ready placed on the H 1 Model.
"Il reserve the rest of ny tinme for rebuttal if
there are no further questions.
CH EF JUSTI CE REHNQUI ST:  Very well, M. Draper.
M. Robbins, we'll hear from you.
ORAL ARGUMENT OF DAVI D W ROBBI NS
ON BEHALF OF THE DEFENDANT
MR ROBBINS: M. Chief Justice, and may it
pl ease the Court: \
| think I wll begin by discussing the river
master since that's where M. Draper left off.
I want to nmake it clear, first of all, that I
di sagree wth the assertion that the Pecos R ver Conpact
and the Arkansas River Conpact are simlar in the way they
operate. The Pecos River Conpact did, in fact,
specifically state that it was -- it intended to hold the
| evel of -- of depletion of the systemby man's
devel opnment to the 1947 condition. The Arkansas River
Conpact, to the contrary, begins the -- the limtation

cl ause by saying it is not intended to inpede or prevent
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future beneficial devel opnent of the Arkansas Basin,
provided that the waters of the Arkansas River are not
materially depleted in useable quantity for existing use
for the uses. So the -- the Arkansas conpact contenpl ated
that there would be a -- a nore flexible effort at using
the water of the river by water users in both States,
protecting the existing uses in both States fromthat
future devel opnent.

Now, this -- this Court has appointed a river
master in two circunstances. |n both circunstances, as
poi nted out by Justice G nsburg, the -- the special naster
recommended t hat because of the specific circunstances of
the case, that in fact a river nmaster was appropriate.

That was on the Del aware R ver and the Pecos River. In
all other cases that deal with this issue where requests
have been made by -- by States without river -- without a
special master's recomendation, the Court has declined to
appoint a river master. There's a very good reason, |

t hi nk, behind that.

Col orado alone is the party denying interstate
conpacts in two equitable apportionnment decrees. |If every
time a State is dissatisfied with its neighbor, is
dissatisfied with how a conpact operates, it is able to
come to this Court and say, please appoint a river naster,

we're just having trouble with our neighbor, you'll becone
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t he wat er managenent -- the super water nanagenent agency

for the country. You have river masters if you -- it's
totally up to -- to your discretion. But if you were to
follow this line of thinking, you end up supervising water
di stribution across the west and part of the east.

JUSTI CE SCALIA: Well, the disputes are going to
come up here eventually anyway if the States are
intransigent. Utimtely it will be a dispute about the
application of the conpact and it will cone back here
anyway, won't it?

MR. ROBBINS: Justice Scalia, that is absolutely
correct, but the difference is where conpacts have
mechani snms within themthat are designed to work out these
differences, | think it is in the Court's interest -- and
Col orado' s position is and the special nmaster's position
was it was in the Court's interest -- to refer these
matters back to those conpact adm nistrations. You --

JUSTI CE O CONNOR:  Counsel, do you think it's
any nore likely today than in the past that the two States
will be able to work out their continued di sagreenents?

MR. ROBBINS: Justice O Connor, | agree
conpletely with the special master. The State of Col orado
has proposed, as referred to in his ruling, that binding
arbitration be used and has conmtted itself to

participate in that. To the extent there -- there have
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been past conflicts, Colorado has said let's get them
behind us. Let's return to the conpact, congressionally
sanctioned nethod for resolving our differences, and let's
proceed down the road. W will --

JUSTI CE SOQUTER  But -- but Col orado still has
the veto in any given case on whether an arbitrator wll
be appointed. |Is that right?

MR. ROBBINS: That is -- under the conpact,
that's correct.

JUSTI CE SQUTER  Yes, yes.

MR ROBBINS: And so -- but -- but Col orado has
nmade a -- a very clear commtnent to the special naster
and does so to this Court that if arbitration is proposed,
Col orado woul d participate. W do not as a State find it
very acceptable to spend the tine, noney, and effort to
litigate these issues. After all, we have farners.
Kansas has farnmers. W need to get back to getting the
wat er equitably resol ved through the conpact mechani sm
That is our proposal. It was --

JUSTICE BREYER So is it right then that --
let's imagi ne the special river naster's nane is M.
Smth, and unlike nme, he knows about this stuff. And he
then -- you -- Kansas wants M. Smth to decide a certain
nunber of issues. Call themissues on page 1, whatever

they are. And as far as you're concerned, your client
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woul d say |'mhappy to have M. Smth. Just don't call
hima river master. Call himan arbitrator. So you're
sayi ng that when Kansas says they would do it except
there's a problemof getting unanimty, you say the only
problemis that you won't agree.

MR ROBBINS: At the present tine, that's the
posture --

JUSTI CE BREYER. Now, they're the obstacle to
unanimty. So the keys are in their own pocket if they
want M. Smth. That's your view.

MR ROBBINS: Qur viewis if they want to
arbitrate pursuant to the conpact, the keys are in their
-- in their pocket. W do not believe --

JUSTI CE BREYER  So t he probl em\can't be one of
unani mty because your side agrees. | nean, you heard
what he said. So I'm-- I'mtrying to see --

MR, ROBBINS: Qur side agrees, Your -- Justice
Breyer, with -- with the concept that this matter should
be returned to the conpact adm nistration to resolve the
differences in that forum

JUSTICE BREYER And -- and in that forum you
will agree to binding arbitration.

MR ROBBINS: In that forum we will agree to
bi ndi ng arbitration.

JUSTI CE SCALIA: Binding arbitration wll --
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will mercifully keep this stuff off of our desk, won't it?

MR ROBBINS: Yes, it will.

(Laughter.)

MR ROBBINS: | want -- | want to nake it very
clear to the Court that the State of Col orado, different
than the situation in the Pecos R ver, acted very
aggressively to ensure that it pronptly cane into
conpliance with the -- with the determnation that in fact
depl etions were occurring, inpermssible depletions were
occurring to the Arkansas River. Wthin 2 years, the
State of Col orado's |egislature had passed the appropriate
| egi sl ation. The State engi neer had passed rul es and
regul ati ons, inplenented them and enforced them The
State had authorized mllions of dollars {n | oans for the
acqui sition of replacenent water, and -- and the State of
Colorado -- your -- your ruling was in 1995. By 1997, it
appears that the State of Colorado was in conpliance with
the conpact. That is a significant and very difficult
effort on the part of the |egislature, the CGovernor, the
attorney general, and the State engi neer.

We do not believe that this is anything like the
Pecos River. Your naster in this case has not said to you
these parties are -- are torn, will not get together, and
you need to have a master, a river nmaster, appointed. In

this instance, the State of Col orado took the exact
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opposi te approach. They did everything they could to
reduce the punping of the wells sufficiently to all ow
Colorado to neet the terns of the conpact, and that is an
| nportant fact you need to glean fromthe special nmaster's
report.

Now, the -- the other -- the only other point |
want to nmake on this is that the -- the -- it's -- it's

very inportant, in deciding whether or not a river master

I's the appropriate course of action to determne -- and |
-- | nmentioned this earlier -- whether or not the Court
wants to be in a supervisory position. | happen to agree

that the States are entitled to seek redress of their
concerns before this Court, and as you said in -- in
&l ahoma v. New Mexi co, you have a serioug obligation to
adj udi cate di sputes between the States where there are
actual and existing controversies. And -- and the fact
that you would have a river master would not elimnate the
potential for those controversies. In our view, the only
way that you can get this matter off of your plate and
into the position that Congress recogni zed and -- and
directed is to follow the special nmaster's recommendati on
nunmber 12.

I'd nowlike to turn, if | may, to the issue of
t he accuracy of the nodel.

JUSTI CE STEVENS: My | ask you a questi on,
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because you nmay not bother to talk about it otherw se,
about punitive damages? Your opponent didn't seemto
think it very inportant, but | have this question. Is it
your view that the other State waived its claimto the
punitive damages from 1985 back either by not arguing it
today or by submitting the different set of figures at the
time the -- the issue was before the nmaster the last tine
around?

MR, ROBBINS: Justice Stevens, in response to
your question, we believe that in fact the issue of
prejudgnment interest, or punitive danages, is |law of the
case in this matter. The special nmaster set out a fornul a
by whi ch he proposed how t he damages shoul d be cal cul at ed.
Kansas argued for actual val ue of noney, a rather rigid
t heory of conpensation, and the special nmaster chose in
fact a balancing of the equities approach. He suggested
that the appropriate neans to cal cul ate those -- that
prejudgnment interest on the -- the nom nal danages --

JUSTICE STEVENS: D d he -- did he nmake that
suggestion or did the other -- did Kansas nake that
suggesti on?

MR ROBBINS: The special naster ruled on how he
bel i eved t he danages shoul d be cal cul at ed.

JUSTICE STEVENS: In this time around or in the

precedi ng --
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MR ROBBINS: In the preceding tine around. And
what he said was that the damages from 1950 to 1968 shoul d
be -- should -- should receive a inflationary increase to
reflect the inflationary tendencies, but that they should
not be dealt wi th under prejudgnment interest. In other
words, it shouldn't be conpounded through prejudgnent
interest. Only the damages from 1969 forward shoul d be
conmpounded usi ng prejudgnment interest.

Kansas did not except to that nethodol ogy.
Kansas excepted to the fact that he didn't give them
prejudgnment interest on the danmages from 1950 forward. In
the opinion that you authored for the Court, you accepted
the master's nethodol ogy, and you did one thing and only
one. \

JUSTI CE STEVENS: Well, the master's nethodol ogy
really wasn't at issue.

MR ROBBINS: The naster's --

JUSTI CE STEVENS: The only issue before us, as |
remenber it, was the date fromwhich the prejudgnent
I nterest would run

MR ROBBINS: That's --

JUSTICE STEVENS: That's -- that's all that was
ar gued.

And it seenmed to ne that if it had been a fixed

sumrather than an -- a changi ng anbunt as years went by,
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that clearly we would have -- the interest would have run
on the existing liability. But it's an unusual case
because the damages are changing as tine goes hy.

MR ROBBINS: It is and | agree with you,
Justice Stevens. It is an unusual case. But the -- the
critical elenment here is that the master was | ooking for
an equitable way to arrive at a danage sum

JUSTI CE KENNEDY: Well, except that, as |I read
his report, he was sinply interpreting our opinion, best
he coul d, on the second go-round.

MR. ROBBINS: This -- this go-round?

JUSTI CE KENNEDY: Yes.

MR. ROBBINS: That's correct, Justice Kennedy.

JUSTI CE KENNEDY: And -- and | {hink that's
what's before us here. It -- it seens to nme that your
best argunment for no interest post '85 on the pre-'85
damages is to say, well, it's uncertain, it's hard to
conpute, but that doesn't quite work because this Court --
and of course, the special naster -- allowed damages --
the interest on post-'85 damages even though those are
equally difficult to conpute.

MR ROBBINS: It isn't the -- if | may, Justice
Kennedy, it isn't the --

JUSTICE KENNEDY: So I'm-- I'msaying it seens

to nme that's your best argunent, but there's a flawin
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t here.

MR ROBBINS: | understand.

The -- but the -- in our viewthe State of
Kansas was obligated to take an exception if it disagreed
wi th the nethodol ogy used by the special nmaster and
adopted in Justice Stevens' opinion by this Court. There
was a sum of damage that was cal cul ated by that and
reported to the Court: $38 nmillion. By noving the year
forward from 1969 to 1985, you automatically then reduce,
by sone degree, the anount of that damage cal cul ation

JUSTI CE STEVENS:. No, but did we -- your -- your
viewis that we entirely elimnated any interest on that
past damage.

MR ROBBINS: Prejudgnent --

JUSTI CE STEVENS: Pre-1985.

MR. ROBBINS: The -- the special naster's
nmet hodol ogy, Justice Stevens, was that the danmages in his
third report from 1950 to 1968 should not, under a
bal anci ng of the equities, bear prejudgnment interest at
any point in tinme. They should only be advanced for
inflation, which was a proposal Col orado nade because
Col orado believed that it -- the changing a 1950 damage to
a-- toa 2002, or at that tine a 1994, dollar val ue was
only fair and reasonable. W opposed the concept of

gi ving prejudgnent interest because it would -- it would
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be -- it's as if -- if this were a comercial context, we
woul d have been able to identify that there was a danage
going on and the theory in your prejudgnment cases is we
could have put the noney in the bank --

JUSTI CE KENNEDY: But we rejected that as to
post -' 85 damages.

MR, ROBBINS:. You agreed that prejudgnent
i nterest, Justice Kennedy, should be applied to post-'85
damages, not to pre-'85 damages.

JUSTI CE STEVENS: Well, but our opinion didn't
say it was just post-'85 damages. Qur -- our opinion
didn't -- didn't answer the question, and -- and the
reason, of course, is we didn't actually think about it
because nobody even -- nobody argued it a{ that tine.

MR ROBBINS: Qur view was that -- that -- our
view is, Justice Stevens, that an exception needed to be
taken if the nmaster's nethodol ogy was under chall enge.

JUSTICE STEVENS: So in a way you really are
ar gui ng wai ver 1 think.

MR ROBBINS: W are arguing |law of the case.
Yes, we are.

JUSTI CE STEVENS: Wiich is consistent with his
failure to argue it today.

MR ROBBINS: That's -- that is our position,

Your Honor.
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| would like to, if -- if I may, nove off of
prejudgnment interest. | would like to talk, while I still
have a few mnutes, a little bit about this nodel and the

10-year aver age.

JUSTI CE SQUTER: Can you give -- I'm-- |'m not
sure | understand the dispute. Can you give me in -- in
-- without using up all of your tinme, a -- basically a
sinple exanple to illustrate the difference between the

two cont endi ng et hodol ogi cal positions?

MR ROBBINS: Yes, | can, Justice Souter

Under the -- the master's formulation, which is
agreed to by Col orado, the damages whi ch occur in each
year, 1950 through 1984, are -- are conputed at -- in --
as nom nal damages in the year in which they occur. They
are then expanded by the -- by an inflationary formul a
which allows the dollar in 1950 to be calculated in a 2002
dol | ar.

In 1985 and to the present, any damages t hat
occur are advanced both for inflation, but then they are
al so awarded a prejudgnent interest, which is conpounded.
In other words, if inflationis 2 or 3 percent through the
period on a |l ong-term average, but -- but investnents are

at 6 or 7 percent --

JUSTI CE SOQUTER: | got you.
MR, ROBBINS: -- those danages advance.
36
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Col orado's -- Kansas' viewis that comencing in
-- in 1985, all of the danages from 1950 to the present
shoul d receive prejudgnment interest. The difference then
becones, if you use the naster's nethodol ogy, the -- the

current anmount of noney in 2002 dollars which Col orado

woul d owe Kansas is approximately $29 million. |[If you use
t he Kansas nethodology -- and this is the inpact of
prejudgrment interest -- it would be $52 mllion. Under

the original formulation that was presented to the Court,
t he val ue under the master's fornulation, which did not
charge prejudgnent interest on the '50 to '68 dollars,
both States agreed that that would have been $38 nillion.
So from Col orado' s perspective, having succeeded in our --
in our exception that the year should be ;985 i nst ead of
1969, we in fact, under the Kansas theory, |ose sone
$20-sone nmillion in the proposition, which we don't

believe is what the Court i ntended.

Let ne -- let nme turn very quickly to the nodel,
if 1 may.

The -- the issue here is not Colorado's
obligation to deliver water to -- to the river system

Col orado has both senior surface water rights and the
State of Kansas that it has obligations to protect.
Renmenber, the conpact envisions that this subsequent

devel opnent can't injure water users in either Kansas or
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Col orado. As a result, Colorado nust ensure that on a
nonthly basis, water is placed into the river so

depl etions are -- are conpensated for in the system as
t hey occur.

The problem here is not that process. The
problemhere is a nodel that is inaccurate. Beginning in
your first report, you quoted with favor the speci al
master's conments about this nodel in dealing with the
W nter water storage program which was an issue which you
agreed shoul d be dism ssed several years ago. You
i ndi cated that depletions shown were well within the range
of error and it could not be told if it was an inpact or
an error that the nodel was descri bing.

JUSTI CE KENNEDY: Counsel, your time is running
short. This is very inportant. | think you m sunder st ood
Justice Souter's question. He asked you to give us an

exanpl e of the Kansas versus Col orado approach as to the

10-year nodel. You answered hi mabout the interest.
Coul d you --
MR ROBBINS: [|'mso sorry.
JUSTI CE KENNEDY: -- could you tell us really --

MR ROBBINS: Yes.
JUSTI CE KENNEDY: G ve us an exanple of the
di fference between the two.

MR ROBBINS: Yes. The difference between the
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two is this. W believe that the nodel over a | ong period

of tinme, as it's developer, M. Durbin, said, is

reasonably accurate. W -- we agree with that, and we are
willing touse it Iike that. But that neans you have to
use -- look at it over extended periods of tine. Qur view

is that you sinply |look at the nodel, which is predicting
over-deliveries and under-deliveries, predicting them
They don't have any relationship to what Col orado is
really putting into the system They are predictions.
And in sone years where you -- where you | ook back and you
know from the gauges the nodel is over-predicting a
significant anount, you -- you want to be -- and you know
in a subsequent year it's going to under-predict, you want
to allow that to snooth out so that you are, in fact,
getting close to what's really going on. It is not an
effort to carry dry-year depletions into wet years or vice
versa. It is, in fact, an effort to allow the nodel's
i nherent inaccuracies to play out so that you get a nore
accurate result in each 10th year

JUSTI CE SQUTER Wiy doesn't -- why isn't the
result that you -- of -- of your position that you woul d
get a nore accurate set of predictions if all you were
maki ng was a 10-year cal culation, but you wll not get a
nore accurate set of predictions with respect to any one

year? And in fact, it is with respect to any one year
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that's inportant under the conpact. In other words, they
-- they plan every year, not every 10 years. So why does
a 10-year accuracy help you in solving the practi cal
probl em you have on a year-to-year basis?

MR. ROBBINS: As proposed by the special naster,

the nodel is not used every 10 year -- or every 10th year.
It's used every year. |If you're |ooking at --
JUSTICE SQUTER: | know. But it's used on the

basis of 10-year figures which will not be accurate
particularly with respect to any given year even though
they would be -- they would be accurate if you were only
interested in a calculation every 10 years.

MR. ROBBINS: You are naking --

JUSTI CE SQUTER. Does it -- can -- can you --
can you get a better prediction on a year-to-year basis is
what |' m sayi ng.

MR ROBBINS: You get a better prediction on a
year-to-year basis. A -- a better prediction if you're
| ooki ng at the nodel over 10 years versus |ooking at the
nodel just running it in a given year. Col orado does not
want to be in a position, Justice Souter, where we are
accused of violating the conpact because there is an
I naccuracy in the tool that is being used.

CH EF JUSTI CE REHNQUI ST:  Thank you - -

MR ROBBINS. It --
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CH EF JUSTI CE REHNQUI ST: Thank you, M.
Robbi ns.

MR. ROBBINS: Thank you.

CH EF JUSTI CE REHNQUI ST: M. Feldman, we'll
hear from you

ORAL ARGUMENT OF JAMES A. FELDVAN
ON BEHALF OF THE UNI TED STATES

MR. FELDVAN. M. Chief Justice, and may it
pl ease the Court:

It's the position of the United States that --
that we agree with Col orado and with the special mnaster
that a river nmaster should not be appointed in this case.

The conpact between the States of Kansas and
Col orado sets up a conm ssion that is responsible for
i mpl ementing the obligations in that conpact, which has to
do with Colorado's obligations to deliver a certain anount
of water to Kansas. The conmmssion is also charged with
i nvestigating violations of the conpact, and the conpact
i ncl udes a di spute resol ution nechani smof subm ssion to
binding arbitration if the -- the States agree to that.
The -- the commi ssion also certainly could use other
di spute resol uti on nechani sns and certainly woul d have the
authority to do if it wanted to.

The States have agreed to that. Congress has

enacted it into law, and this Court should permt the
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parties to use that nechanismto resolve any disputes that
mght arise in the future rather than putting a river
master in place under the authority of this Court.

Now, the Court has -- itself has frequently
stated that consensual resolution of disputes of this sort
is preferable to litigation. As the special naster
poi nted out, in the two river basins just north of the
Arkansas River, the Republican R ver and the Platte River
the parties recently, after having a dispute, including
these very sane two States in one of them have cone to a
consensual resolution of the dispute that they had. And I
t hink that does show, as the special naster pointed out,
that these -- the States can -- in fact, the disputes in
t hose cases also had to do with groundmatgr and the effect
of well punping, anong other things. As the speci al
master pointed out, | think that shows that the States can
use a consensual nmechanismto cone to a resol ution, and
this Court ought to continue its often-stated preference
for consensual rather than litigative type of solutions to
probl ens of this sort.

If the Court were to appoint a river master in
this case, then I think the question would arise in any
future case in which you have two States that have
conflicting interests with regard to an ongoi ng activity,

as what happened with river conpacts, equitable
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apportionnents, and in other areas, whenever there's an

i nherently conflicting interest, the Court would have an
appeal that it should appoint a nmaster to oversee a decree
or judgnment. And | think rather than -- that -- that
woul d be directly contrary to the Court's other statenent
in the area, which is not only that the Court prefers and
that it's far preferable to have consensual resol utions,
but also that the Court does not favor appointing agents
or functionaries to carry out its decrees.

JUSTICE SCALIA: So | guess we nmade a m st ake
with respect to the Pecos R ver and what was the other
one? Del aware?

MR FELDVAN: Yes. The Pecos River -- | nean,
there were a couple of differences, in adqition to the
ones that M. Robbins pointed out. One difference is that
not only the special master, but the parties in the Pecos
Ri ver case -- neither party objected to the appointnent of
a river master or even to the nore extraordinary step of
clothing the master with authority to nake determ nations
that would be reviewable only under a clearly erroneous
standard. In this case, there is a party that objects to
it.

And | would -- | think there's another
difference that's inportant that the Court ought to keep

in mnd. At the tinme the Pecos R ver nmaster was
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appoi nted, Federal Rule of Cvil Procedure 53(e), which
the Court has said that the Federal rules provide a guide
for this Court's original cases, rule 53(e) provided that
findings of fact by a master appointed by a district court
shal | be reviewed under a clearly erroneous standard, and
the Court, indeed, used that nmechanismfor the -- it
provided that the river nmaster in that case woul d be

revi ewed under that standard.

As of 2003, rule 53 -- it's nowrule 53(g) --
provi des that masters appointed by district courts said
their findings shall be reviewable only under a de novo
standard unl ess the parties agree otherwi se. Therefore,
at the present tinme -- and again, followng the Court's
rule 17.2 that says that the Federal Ruleg of Guvil
Procedure should be guides -- and | think they are a
useful guide -- the appropriate course here, if the Court
were to appoint a river master, would be to appoint one
whose findings will be reviewabl e de novo.

But that itself raises problens because if the
findings of the river master are reviewable de novo, it's
really just a continuation of the current litigation and
it doesn't really advance things any. The parties wll
submt the evidence to the river master. He'll nake his
determ nations, and then they' Il conme to the Court.

That's really nore what the special nmaster does at the
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current tine.

So | think that under all of those
ci rcunstances, both the Court's preference for a
consensual resolution of disputes, its disfavoring of
appoi ntments of agents to carry out its decrees, the
Court's recognition that it's the Court's obligation to
deci de cases of this sort and it can't -- it's not the
obligation of other parties to do that, and the comm ssion
that Congress has put into place specifically to deal with
this kind of problem and with a specific recognition that
there coul d be disputes and a provision for a dispute
resolution, | think that the Court should not appoint a
river master in this case.

As far as the prejudgnment intergst i ssue, it's
the position of the United States al so that the special
mast er and Col orado are correct, and prejudgnent interest
shoul d not be awarded. | think it's a famliar principle
in-- tothis Court inlitigation that if a party -- when
the tinme conmes to nake objections, a party has to nake all
of its objections if it wants the Court to hear them

In this case, the special naster canme up with a
recommendation in his third report about how to -- what
shoul d happen with prejudgnment interest, under which the
early years -- the -- the anount of the damages in those

early years woul d never be subject to prejudgnent

45

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

I nt erest.

Now, Kansas objected to that and said we shoul d
nove the year back to 1950. W should get prejudgnent
I nterest on everything back to year one. But they never
made the objection that if you -- if the Court disagrees
with that, which it did, that the nethod that the master
had used to deal with the prejudgnent interest as of 1969
was incorrect. That was the tine that Kansas shoul d have
brought it to the Court and Kansas didn't do that.

JUSTI CE STEVENS: So you're arguing they've

wai ved the -- your argunent is they waived the objection
basi cal | y.

MR FELDVAN: Yes. | think --

JUSTI CE STEVENS: | don't think\you used the

word waiver in your brief, and I don't think that Col orado
did either. But | guess that's the essence of your
argunent .
MR, FELDVAN. | -- | actually think it's a
conbi nation of two things. On the one hand, what the
Court actually said in its opinion was that the special
mast er had awarded damages only insofar as necessary to
satisfy the demands of equity, sonething to that effect.
JUSTI CE STEVENS: Whuld you not agree that if it
was a one-shot injury, not an ongoing injury, that the

normal reading would be the injury -- the interest should
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run on the | aws?

MR FELDVAN: | think in the normal contract
case that doesn't have the kinds of equities that this
case had, that is the current rule, that prejudgnent
interest would run. But this kind of case involves
damages that go back 50-odd years. It could have been --

JUSTI CE STEVENS: And it involves conti nuing,
ongoi ng - -

MR. FELDVAN: And they're -- they're ongoi ng
that are different in amount in every year, that it's not
nerely that Col orado was viol ating the conpact as of 1950,
al though it probably didn't know it at that tine, but that
Kansas didn't bring a suit until 1985 and the fact, |
t hi nk, that Col orado has al ways agreed to\pay -- to adjust
the danmages for inflation. So, in essence, Kansas is
getting a portion of what the prejudgnent interest would
normal |y cover for those early years. | think if al
that's put together, | think the Court's conclusion that
the master's conclusion was just the anmbunt that equity
dictates was correct, and that if Kansas didn't |ike that,
it should --

JUSTI CE SCALIA: M. Feldman, the Government
takes no position on this 1-year versus 10-year
conput ati on?

MR FELDVAN. No, the Governnent doesn't have a
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position on that.

JUSTI CE SCALIA: Too hard for you?

(Laughter.)

MR. FELDVAN. That issue involves the
particularities of this case and the Governnent doesn't
really have a particular interest in howthat gets
resol ved.

If there's no further questions, that concludes
t he argunent.

CH EF JUSTI CE REHNQUI ST: Thank you, M.

Fel dman.
M. Draper, you have 2 m nutes renaining.
REBUTTAL ARGUMENT OF JOHN B. DRAPER
ON BEHALF OF THE PLAINTIFE

MR. DRAPER  Thank you, M. Chief Justice, and
may it please the Court:

I want to state that we do not believe that we
wai ved our position on the interest cal culation as was
just suggested in the -- in the last colloquy. The reason
that we didn't do that is because we filed an exception

| ast time agai nst every respect in which the special

master was not recomending full interest. And it turned
out that the Court chose the -- the test that we now have,
which is arelatively easy test to apply. It has certain

I ncentives that grow out of it that nake sense. And we
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believe that we sufficiently excepted to that. |If |ook at
our brief fromthat exception, the one in -- in support of
our exceptions, in particular -- particularly to page 25,
footnote 8, we specifically addressed the issue that the
-- the master was not allowing any interest in that 1950
t hr ough 1968 peri od.

CH EF JUSTI CE REHNQUI ST:  You' re tal ki ng about
the brief in the earlier case.

MR DRAPER In the earlier case, to the third
report of the special nmaster.

| would -- also, on the other points that were
rai sed, you need to be --

JUSTICE SCALIA: This is a |lot of noney
i nvol ved, and -- and you certainly didn't\argue it here.
| don't recall that point being argued. And with all that
noney being involved, | would have thought it woul d have
been argued.

MR. DRAPER Well, we were -- we were arguing
the larger issues on interest, but we were asking that
I nterest not be denied to us during that '50 through 1968
period. That was very clear fromour briefs, and we
specifically singled out that part of it in that footnote.
So | don't believe it's appropriate that -- to concl ude
t hat we have wai ved that argunent.

And | woul d point out also that the only reason
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that it was done that way -- and the cal cul ations of the
parties did -- did in connection wth that review-- is
because the special master required it. There is no other
reason that we did it. W did not volunteer to do it that
way. W did not like doing it that way. The nmaster said
that's the way it's going to be in ny recommendati on. How
much woul d that anount to? W did not agree in any way to
that part of the cal cul ati on.

I would al so point out that with respect to the
anounts invol ved, that you need to be careful. The
anounts cited by M. Robbins are not fromthe sane year.

CH EF JUSTI CE REHNQUI ST:  Thank you. Thank you,
M. Draper.

MR. DRAPER  Thank you, Your quor.

CH EF JUSTI CE REHNQUI ST: The case is submtted.

(Whereupon, at 11:01 a.m, the case in the

above-entitled matter was submtted.)
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