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PROCEEDINGS

MR. CHIEF JUSTICE BURGER: The Detroit and Toledo
Shore Line Railroad company against the United Transportation
Union.

You may proceed whenever you are readyt-Mr. Shea,

MR. SHEA: Mr. Chief Justice# may it please the
Court# the parties to -this case are the Datr it and Toledo
Shore Line# which 1 shall refer to as Shore Line and U
is a merger of four operating unions I shall refer to# includi:,
the Fireman's Union. I shall refer to it as the union or the
Fireman's Union.

This cas'e- 'arises under the Railway Labor bet. ha
Your Honors are well aware, there are two kinds of disputes
that arise Under that act# the sorcalll d "y th
involve the interpretation or application of existing agree-
ments and they follow the course ox negotiation and. craprd.sory
arbitration before an adjustment board whose decisions find
are binding on the parties, and then there is the major dispute

involving not an interpretation or applicatio:;,, of atinting

agreements# but the unking or changing of the re existing agree-

meats and these follow a different «oursa. h Section 5 notice
proposed change is served as negotiation mediation# prop:;:;,;
arbitration and discussion of the present appointment of an
emergency board and then the parties are free to exorcise solﬁ

hsljS at the end of that" route.
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In this case an adjustment board determined that

there 'vas nothing in existing agreements which precluded Shore
line from establishing an outline reporting point; a point at
which the firemen made the required report &r work, retire at
the end of the day* away from the main terminal.

Shore line proposed to establish such a point. The
'union served a notice proposing that the exclusive reporting
point should be at the Plum Terminal at Toledo. And a Court of
Law held that in virtue of the mere filing of that note to
deprive Shore line of its right.under the existing agreement
to establish an outlying terminal* that was accomplished and
they were deprived of that right.

Now, the facts are briefly these; Shore Lins is a
small railroad; it runs about 50 miles from Toledo ,to Detroit.
Lang Yard is the main line at the yard in Toledo and the yard
just south of Detroit is called Dearoad and there is one other
geographic point they have in mine, and'that’s at Trenton
where there is the Edison Yard. That’s about 35 miles north
of Toledo.

There is a growing and large industrial development
there at Trenton. While outlying have historically been estab-
lished 'for many years, Trenton was served by firemen who re-
ported at the Toledo Yard and went with their engines up to
Trenton, did the switching there then went "back the 35 miles and

tied up at Toledo.
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In '6l this growing industrial development* in view
of the railroad, required
pointat Trenton, and they posed to the union that they
establish, as outlying point at Tranton. The Union served a
Section 6 Notice proposing negotiations on terms or conditions
under which that outline assignment should 3.-* eat&ll.i.shea,
Negotiations were had? -mediation was had? proffer of arbitra-
tion and finally the matter was released. But at that time
when there was no strike, and at a subsequent point the Union
withdrew- that notice and there wasn't the establishment of the
reporting point at Trenton.

The alternate year for switching at Monsanto by
Shore line had passed, and they said "We don't propose to
establish at this point at Trenton.

In the meantime, in late °62 and September of '63
they established an outlying point just south of Detroit,
called Bearoad. And on this occasion the Vnic.ii pursued the
minor dispute route. It took it to an adjustment board and it
urged that under existing agreements and under existing prac~
tices, Shore Line was barred from establishing Lhis outlying
reporting point at Bearoad.

The Adjustment Board decided againt. The Adjustment
Board said there is nothing in the rule of agreement which pre-
cludes the establishment of that point and it is not contested

that under the existing agreements then Shore Line was
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privileged to establish that outlying point. They

They then proposed again to establish an outlying
reporting point at Trenton. And the response to that was a
Section 3 Notice proposing that the only point at which
firemen might be required to report wouMd be the Toledo Yard.

Q That is proposing the negotiation cf a provision
in the collective bargining contract that would so provide?

A That3s right, sir? and which would deny Shore
Line of the right that theythen had to establish the outlying
points.

Thera was negotiation about this and that didn’t gat
in anywhere and Union invoked mediation and mediation was
pending at the time this, record was made-.

In late September of !66 Shore Line being confronted-
with the ima&iata requirement again of switching Monsanto aod
McCouth Steel, having demanded service of them, they posted a
bulletin establishing an outlying assignment at Trenton for
trains 'to operate "in"the switching of these industrial estab-
lishments at Trenton.

At that point the Union threatened strike? Shoru
Line sought an injunction against the strike? the Union counter-
claimed for an injunction against the establishment of this
outlying point, but this Court denied the injunction against the
strike? granted the- injunction against the establishment of the

outling-point. The Court below affirmed and the issue is thus
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posed as to the correctness of the decision 0n certiorari of
this Court.

Now? the only previsions of the Railway Labor Act
which are actually involved here are Section 2 Seventh and
Section 6. The.GO called Status Quo Provision of Section 6 and
to me you have indicated that these two sections have to ho
read together and now I read them to youi The first appears on
2-A? Page 2-A of our brief. That Section 2 Seventh, which
reads as follows?

"No carrier, its officers or agents shall change the
rates of pay, rule or working conditions of its employees, as a
class, as embodied in agreements except in the manner prescribed
in such agreements of irv Section 6 of the Act." ©New, I think
there is no contest about the fact that that bars cnly a change
in the existing agreement, it does not cOprive the parties of
the. rights under the existing agreements.

Section 6 reads?

"Carriers and representatives of the employees shall
give at least thirty days' written notice o0r. an intended change
in agreements affecting rates of pay, rule or working condi-
tions, and the time and place for the beginning of conference
between the representatives of the parties interested in such
intended changes shall be agreed upon within tea days after
the receipt of said notice, and said time shall be within the

thirty days provided in the notice. In every ease where such
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notice of intended change has been given, os; conferences are
being held with reference thereto, or the services of th®
Mediation Board have been requested by either party, or said
Board has proffered its services, rates of pay? rules, or
working conditions shall not ha altered by the carrier urrc.it
the controversy has b6.ee. finally acted upon as required by
Section 5 this Act, by the Mediation Board,l et cetera.

Now, what we say that this provision. Section 6
means, 'read together with Section 2 — what,this Court said it |
meant -- in Williams versus th©® Terminal Co,, here is what this
Court said;

"Institution of negotiations applied in tie Section ¢
Notice, the institution, of negotiations for collective bargain-
ing does not change the 'authority of the'carrier. 'Che pro-
hibitions of Section 6 against change of wages or conditions
pending bargaining and those of Section 2 Seventh are aimed at
preventing changes in conditions previously fixed by collective
bargaining pleas.”

What we say Section 6 means is again what this Court
said it meant in the Order of Railroad Conductors against
Pitney. There this Court said 2 Seventh of the Act provides
that no carrier, its offices or agents, shall change the
rates of pay rules or working conditions of its employees as
a class, as embodied in agreements except in the manner pres-

cribed in such agreements in Section 6 of the Act.
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' Section 6, as we have seen, prohibits such change
unless notice 1is first given and its requirements are other-
wise complied with -Section 2 Tenth of the hat, makes a mis-
demeanor, punishable by both fining and imprisonment for a
carrier willfully to violate Section 6.

These sections make it clear that the only contract
which would violate Section C is a change of those working
conditions which axembodied: in agreement.

And what we think it means'' is also what the indikkion
Board has consistently interpreted it means. Since 1966 the
Board repeatedly, in its annual reports*.tin its inspections
to mediators? in its response to demands of tha unions,
repeatedly they have said this, and 1 read their latest pro-
nouncements Their pro: - sarlier were of a kind.

In brief, the rights of the parties which they had
prior to serving the; notice of intention to change th&t's
prior to serving the Section 6 notice - "the rights of the
parties which they had prior to serving the notice of intension
to change, remain the same during the period the proposal is
under consideration and remains such until the proposal is
finally acted upon. The legrd has stated in instances of this
kind that the service of a Section 6 Notice for a new rule or
change — a change in -an existing rule, does hot operate as a
bar to carrier actions which are taken under rules currently in

effect. We also think, if the Court please, the interpretation
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which we give Section 6 is the interpretation which was given
il the making of tha legislative history of that provision.

Section 6, the initial bill which ultimately changed
in the subsequent year, the 1926 Act was called the Eowell-
Bartley Bill and Mr. 'Rickburg, in explaining the provision that
became Section S from what was apparently a prepared text under
the headings "Changes of -Agreements,w had this to says id.a
agreement that can change without notice is really no more
agreement at all. Certain of the power on one hand and fear
on the other of arbitrary change will breed discord and inhar-
apny."

It is provided in Section 6 that either party shall .
give at least 30 dayst written notice of iater.cied change are,
that the time and place of conference shall he agreed upon,-
thereafter a change and it seems to me clearly it refers
back to the change — proposed thereafter changes prohibited
until the machinery for peaceful adjustment has been fully
utilized. There are. I think important considerations which,
are entitled to wait.

If i understand opposing counsel correctly, he says

that the so-called status quo provisions equally applicable- to

the { equally applicable to the Union and equally
applicable to the carrier. Anci I couldn't, below, when he was
not willing to right the and I doubt he will here,

in on®© of these . situations, or one of these two
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situationss One of the most cherished rights of workmen in

this fields their seniority rights. When a place opens up the

man who has been there longest can bid it in.

And the place lie

opens up the aaa with the next amount of seniority can bid that

In, and soferth.

Sincl the railroads, webll suppose will serve notice

saying, "This is disruptive. From new on we want to assign

men to the posts that they are best fitted for.

Now, for the long period — the intentionally long-
period to exhaust procedures of the Railway Labor Act,
seniority rights suspended, or I will take another situation,
which is not unusual, the negotiation for an agreement for an
increase in wages — three percent next January and 1311 take
two percent in July and 1*11 take three percent the following
January. They enunciate that bargain and e couple of months
later the Shore Line*,- the carrier;-'serves notice saying,

losing money; we want to freeze wages.! Frees® wages for the

are the

"We're |

lengthy period of two years or more in which the procedures.of

the Railway Labor Act are being exhausted. How, I say, if

the aggrieved would do that 1 ;an think of nothing which would

be more disruptive than the stability ©SI.-laser relakiors o

more frustrating at the possibility of making and maintaining
I

a grievance in such a rule.

|

cr

How, as X understand the main thrust of lirs argué&cdt,v

it is that while the provisions of Section 5,

10

the status quo
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— there are status quo provisions in'5 and 10 that are not

I .use this is still a mediation and those
are applicable only after mediation has been terminated or
after emergency board is appointed*

But, if <X understand the main thrust of his argument;

it is that all of these provisions- — not all, 6, 5, and 10
must mean the same thing — not two because he concedes that 2
isn't to be read with them — til of them. This Court said it

had to be read with 6 and Pitney. He says 'Met," that isn't a
status quo provision after the major dispute has arisen. But
he says these three have to be read together and he gets soma
comfort from the language of 5 and 10. Now, I don't know what
comfort he gets frém 10, 1indeed, 5. But 10 says that after a
emergency board has been appointed until 30 days after reports
to the president, no change shall be made in the conditions out
of which the dispute arose. And 2 think the conditions of the
"dispute arises," is that under existing agreements we have the
right to establish an outlying point and they want to ter.o it
away from us, and they have proposed that change and that's
what shouldn't be changed. That means that our rights.under the
existing agreement shouldn't be changed for this period.

Now, 5 provides that after the mediation board
releases the dispute for 30 days there should foe no change in
rate pay rules, working conditions or established practices.

There's little to indicate the reason for the introduction of

13
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established practices. We8ve done a textual analysis which
there isn’t time for in oral arguments, but I think I can pbin/
this outs That was introduced in the *34 Amendment and Eastman
who dratted the "34 Amendment said that this was merely to plug
a loophole which theretofore existed. Prior to that when
mediations terminated, the railroads could go in immediately
and effect their changes» even though later an emergency beard
might be established and certainly thé& only purpose of this is
to'hold to hold i€f ibrig'"enough to give the president an oppor-
tunity to establish an emergency board.

Q 1 take it you would argue that if there were no
agreements at. all between a carrier and its employees 'out they
were in the process of negotiating an agreement, that the
employer could? pending the working out of sactions of these
mediation procedures, change wages? hours working conditions*

A I would, because this Court squarely so hold in
Williams.

Q And would you say that the union likewise would
strike?

A X would say no, because X think that was so held
in. Williams.

Q So, the Union may not strike pending the resolu-
tion procedures? but the carrier may change wages, hours and
working conditions, so long as they are not governed by an

existing agreement?

12
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A They may exercise this — yes they say exercise
those’'rights that they then had»

o] And apparently you agree that this business of
establishing an outlying terminal was subject to Section 6

procedures?

A f?as subject to Section 67
0 I mean it was proper for the unions.
A ' We're- not raising here the issue that this-was

purely a matter of managerial discretion.

0 - This' was a volatile matter' as far as this case
is concerned?

A Welly 1 think it wasn't, but so far as the
argument hare is concerned, 1 can see —

) So far as the issue here is concerned, this is
just as though it were wages, 1in the absence of an agreement?

A Yes, I think so. But remember, 1f the Court
please, that in the railroad industry there is and has been for
a very long time, detailed rules.

Q You mean agreed upon by the parties?

A Yes. But, also had this in mind, that very
often there will foe a controversy and it will be allowed to
drop if there were a decision which required that every right
the railroad had had to be in that agreement, why, I think you
would compromise the possibility of reaching an agreement very

largely needed.

13
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Q I take it that you would think this is no
different than if (. railroad proposed to build a spur and the
union didn't want the spur built so it filed a Section 6
Notice to keep the railroad from building the spur you would
say the railroad ought to be able to go ahead and build the
spur regardless+*of the notice. And the union said it shouldn’'t
build- the spur regardless of the notice,

A Yes, It is entitled to, under existing agree-
ments, I should say, It certainly ought to he permitted to go
ahead and build it.

There is one other point which I'd like to touchon
before concluding.I don't know how mv time is. And that is
this: Opposing Counsel has raised in this Court —he didn't
Plead itj he didn't raise it in the District Court and he
didn't raise it in the Court for Pleadings. He raised it for
the first time in this "Courts He urges that, under our
obligation to exert every reasonable effort to make and maintai:
agreements under the two firsts of the Act, we're barred from
taking unilateral, action as to any matter which was the subject
of discussion undér negotiations. And ha relies on Fiberboard
and Katz.

First of all I would like to observe teat if the
Court was going to get into this area. I suppose they ,y;,ould
want the considered, vlews for the Coutfc below and they haven5l

those views because the issue wasn't raised in the Court below.
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Secondlyf this Court has warned against importing
the provisions of the LME& into the — and particularly in a
case like this where you have specific provisions of the
Railway Labor Act# even with the problem of status quo. But#
finally# it seems to me that these two cases are holding in
opposite in any event, I think all this Court held in Fiber-'
board I read it correctly was that contracting out wo3
under circumstances of that case where the contracting cut was
going to discharge all the man and destroy the union in the
contracting out of that work was a mandatorily bargainable
issue?that the company had refused to bargain and. that the
Labor Board didn't abuse its discretion in setting the remedy
it did. And there is no problem of that kind here. We have
talked to them for five years about this.

Secondly# and there is nothing irreversible about
this action which has been taken here. As to Katzi if 1 read
Katz correctly# what Katz holds is that you can't — there was
a proposal for increase of wages and a proposal for merit in-
creases," proposals as to sick leave — you. can't# where you are
in the process of negotiations go directly to fhe men and offer
them sc thing without giving the union notice and without
discussing it wit the union. Hot»?# Katz said# however, or I
understand that expressly in the statement of the question by
referencé‘to tins Bradley case and the Landis case said eX-

pressiy that this is to be distinguished from a case# for
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instance, where the union's demand of the 16 cent raise; the
companies offer pending and rejected it and the company then
said, "Well, we are going to get it; and did get it,Bh That
did not involve any violation,

I don't think that you have anything apposite about
that opinion here because there have been some lengthy dis-
cussions and you know all about it. We try to work out the
arrangements of bunkhouse, et cetera, with them.

Now, there is nothing here that can foe urged as an
undercutting of the union; as going behind the bargaining agent
to go directly to the men.

If the Court please, that's our submission, unless
there tire questions from the Court.

MS. CHIEF JUSTICE WARREN: Thank you, Kp. Shea.

Mr. Lyman.

ORAL ARGUMENT BY RICHARD R, LYMAN, ESQ.

ON BEHALF OF RESPONDENT

MR. LYMAN: Mr. Chief Justice, and Hono .able Justices,
2 represent the Respondents in this case who consist of the
successive organizationvto one of the original defendants, the
Brotherhood of Locomotive Firemen and Engine-men, and two of. its
officers, the President and General Chairman of that Brother-
hood.

' Origiﬁally, when the case was filed and tried below

in the District Court, another organisation was a co-defendantf

16
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and the suit was brought to enjoin both the Fireman and the
Railroad Trainman from striking. They have both been in these
1961 negotiations but the Firemen, at the time they decided to
take the ease to the Special Board of Adjustments, had with-'
drawn their 196.1 Section 6 Notice.

The Trainmen, however, had not. Therefore, the
Trainmen had a live, matured right to strike. And the District
Court so held and denied the railroad an injunction against the
strike by the Trainmen.

Now, of course, no strike has, in fact, taken place
since that division nor has there been any threat of one over
this dispute, because of the fact that the railroad was en-
joined from doing the thing that the strike was alleged to have
been, about — that the threatened strike was alleged to have
been about.

In the District Court, Shore Linellraised three

contentions in defending their action. They said, ones This

was a minor dispute, not a major dispute. Two: It involved

an unbargainable matter, in any event, and therefore the
Respondeht Firemen did not have a valid- Section 6 Kotidd.- pending,
And threes They argued the status quo question which is before

this Court.

In theCourt of Appeal below, they no longer argued
the minor dispute."question, but relied on two argumentss the

managerial preroggative and the status quo argument.

17
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In this Court they have abandoned and have not placed before
the Court, the managerial preroggative argument. The fact is,
of course, that this operating change in starting assignments
at Trenton, was objected to by the union from the point of
view of its impact on the employees in the sense of reporting
to and from duty. The District Court did not enjoin the
railroad from making any changes in its physical facilities or
plant set up that it desired to do and the Court of Appeals
make this very clear, that it didn't construe the District
Court as enjoining any such thing which might be a barrier of
managerial preroggatives,

Basically, Shore Line is contending here that the
status quo requirements of the Railway ..Labor Act is designed
to protect the public and preserve industrial peace, are
strictly limited to what the Railroad has already bound itself
to contractually.

Carrying on Mr. Justice White's thought a little
further, in an employment at'will they would say during all
the course of these major dispute procedures, they wouldjée
free to change anything and everything. In this ease it's their
contention that part of the area of wages, rules and working
conditions is not covered by the agreements and therefore, as
to that part of the working conditions area not covered by
agreements, they are free to change those, even though bargain-

ing under the Railway Labor Act is proceeding? even though, at

18
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the time this case case before the District Court? the Mediatio:
Board had accepted jurisdiction and, the. parties were awaiting
assignment of a mediator? they went ahead with .this unilateral
change.

That theory can only be supported if we say?
ultimately? that unemployment at will or an area of working
conditions outside the coverage of the current contract? the
.phrase "working conditions" is used in the statute in which
Congress required the carriers to preserve during this pro-
cedure? only means such things as are contractually covered.

In other words? the carrier's argument? and it’s sot
forth in their briefs? 1is that here the working conditions
applicable to this particular dispute merely consisted of the
carrier’s right to change working conditions as it saw fit.
Now? we submit that there is a very sophistical approach to
the problem and we contend? rather, that working conditions are
tilings which are 1in effect and which are being observed and
have been observed from the employees' point of view. The
employee? when he goss to work? doesn’t have an idea of his job
as a set of things that management can do or can’t do in the
abstract; he’s interested in where he goes to work and how much
he’s paid — those sort of things? and there is a change?
certainly from his point of view and front any realistic point
of view? that if all of a sudden operating changes are made by

management? whether or not in the exercise of claimed rights

19
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under . agreement -- ;o Co

Q Mr. Lymanr as I understand it, there had been a
minor dispute as to the meaning and application of the coliec-
tive bargaining agreement with respect to management's making
outlying work assignments That had been decisively concluded
against your position.

A Yes.

Q And was decided under an Adjustment Board that
under the existing collective bargaining agreement management
had the right to make outlying assignments. So, this isn't
just some claimed right.

A I suggest it be defined somewhat, because it may
enter into Your Honor's consideration of this matter. I think
there could well be a difference in a 'ituaticn where something
is specifically provided for in an agreement; and a situation
where something is simply management's right by default for the
reason that the agreement doesn't cover the subject matter.

Mr. Shea remarked that the Special Board, or its.award
conclusively established that management was privileged to do
this, only in the sense that the Special Board held that there
was no prohibition in the agreement against it. The parties
hadn’'t bargained; there was no clause in the agreement that said
from time to time management could change reporting points for

these men.

Mow, I think that brings me into the argument

20
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that Mr« Shea made at the conclusion about seniority, and

couldn't they go ahead and make the usual bumps and furloughs;

and recalls and so forth that the agreement provided for, if

there was a notice paneling? Well, of course they wcLtd, .be-

cause the agreement specifically calls for that and set it out

]

and that was an established working condition without any

question.

But where there is something in this never-never* land

of employment at will, managerial preroggatives, then the same

consideration is going to hold true, and 1 think that we can

only have meaningful bargaining where management refrains from

going ahead and doing whatever it wants to, regardless of the

fact that it is currently bargaining about whether it*} going

to do ifc,

Now, the contention has been made hare that Section

2 seventh and Section 6 are the only sections of the statute

that are involved in this case. There was further contended in

the reply brief that we had conceded that there were four —

pardon me -- four status quo sections in the Railway Labor Acts

Section 2 seventh. Section 6, Section 5 and Section 10.

Our position,

of course, has been vary clearly stated

in our brief and we contend that Section 2seventh is not a

status quo provision at all, it is simply a prohibition against

changes of 'agreements unilaterally and it says that when there

is a written agreement,

a carrier — and it speaks only in terms
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of the carrier, because they are the ones that apply and ad-
minister the agreement and the only ones that hats the power
to change agreements unilaterally. It says they can't change
them unilaterlaly, they have got to do it by the notice pro-
cedure of Section 6»

Mow, that'notice procedure in Section'6 in the first
part of it where they talk about giving notice of changes in
agreements embodying rights ana working conditions, that is
not really astatus quo requirement, it is again, simply a
statement of a mechanism by which you change agreements.

This notice procedure provision for arranging for a conference
within ten days after the notice requirement that uhe con-
ference be held thirty days after the notice.

But it's at ths latter part of section 6 that you
then get into the two status quo p;ovisions in major disputes
handling. In there it says that while these things ars® going
on either party may ©hang® rate of pay rules or working con-
ditions. And it doesn't — in the latter part of that para-
graph, use any reference to agreements. Section 5, providing
the status quo to be observed after the Mediation Board takes
over and after it's handled and after it has failed in its
efforts. That does not speak in terms of agreements at all and
Section 10, the- Emergency Board status quo provisions say
nothing about agreements and speak in terms that are completely

inconsistent with the theories that all this is limited to the

22



sterile coverage of an existing contract,

Kow* it has been suggested that perhaps we will have
to read Section 2 seventh and Sec-cion 6 as something separate:
and apart from Section 3 and Section 10 and it may be we might
be right in our interpretation of Sections 5 and 1C* but
something different in the way of the status quo should be re-
quired for Section 6.

This Court very recently in the Brotherhood of Rail-
road Trainmen-, against Terminal Company* an actual terminal' case
that was decided earlier this year* had an introductory des-
cription of the major disputes procedures in the Act which we
think completely refute any theory that these should be divided
into two stages and that maybe the carrier could do what it
wanted to do for a while but then was going to have to pull its
Iiomg in and go back to the original status quo if we got into
Section 5 and Section 10,

In that decision in the Terminal Company case* and 1
must apologise for not having the official paging* but it’s
22* Lawyer's Edition* Page 354 in the Lawyer's Edition paging.
The Court concluded its "description of that major disputes
handling with this languages While the dispute is working its
way through these stages* neither party may unilaterally alter
the status quo* citing Sections 2 seventh* 5 first* 6 and 10.'
The Court clearly does not* on the basis of their opinion*

contemplate any division in what is mean by status quo," it's a
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0 What weight do you think should be given to the
Beard's interpretation of the —

A Like a legislative history which we have bean
criticised for our references on the basis that they refer only
to Sections 5 end 10, But as 1 .say, 1 think we must consider
this i-jiiplesstatus quo together, and in view of that legisl
history, the Mediation Board's interpretation is dearly un-
tenable. 1 don't think that, you have to accord controlling
effect to the interpretations of the administrative -tribunal,
if those interpretations are probably in conflict with the
statutory scheme and language and in conflict with the very
clear legislative h tory that we find on the Railway Labor
Act of 1926.

We have referred to that legislative history in our
brief, commencing at Page 12 and that language is jane com-
pletely irreconcilable with any thought that the status quo
means Jjust the terra ;sof a contract that’s apparently existing.
At the bottom of Page, 12, top of Page 13, 2 am reading from
Mr. Richberg’s comments before the House Committee on Inter-
state and Foreign Commerce. He said; "The thought was to
include in the broadest way all the factors which contributed
to what is commonly called the status quo. The purposelast to
preserve unchanged all the conditions involved in the contro-

versy until there is full opportunity for a presidential
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investigation and a thirty-day report.'*

He further said, and we have quoted - -this at the
bottom of Page 13: "St was the desire of those who attempted to
work out an agreement on this to have a phrase here which would
be broad enough so that in the ordinary interpret;!:! m of
language in its natural meaning it would be well understood, -what
was intended.}l

and then this is quite pertinent to our case to, X
believe. He goes on, following the statement that 1 just read,
with these comments: "It was not the desire of either party to
write in at this section of the bill something that had not
been written in anywhere else, and that was an absolute pro-—
hibifcion and a compulsion against one party alone of the bill.

IThe question was raised as to strikes. This is not
a one-sided affair.” had then he went on to -point out that
the intent of management and labor which had concurred, of
course, and agreed upon the draft of the 1926 Rot which e: s
presented to Congress jointly. Their purpose was to — as it
applied to both parties, not just one. had of course, they
couldnt' have worked out any agreement among themselves if
what Shore Lina contends here was true. But what the unions
were giving up was their most cherished right to strike in an
exchanges only getting from the carrier a commitment that it
would do what it contracted to do and nothing else.

I have been unable to find anything helpful in the
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Committee Report. I think that these ' - in

the hearings by the spokesmen?'

0 Yes.- Was ha speaking to the labor unions?
A Mr. Richberg spoke for
Tom spoke for the carriers. Mr. Richberg; put in practically
all of the testimony on the status quo provision. Hr. Tom —
Q Were they both testifying as to the same bill?
A Yes. This is bill which was .currently drafted
by railroad management and railroad labor. Mr. Tom was

designated as the Representative before Congress of the Rail-

road industry end Mr. Richberg was the representative of the

union. In other words, they were co-sponsors of the bill.

Q Did Mr. Toms disagree with anything Mr. Richberg
said?

A No, sir; he did not. In fact, it was made

clear to Congress by both Mr. Tom and Mr. Righberg that their
joint support of this bill was contingent upon Congress
accepting it. as presented to Congress, neither side wanted.
Congress to change one sentence in the bill. And xi fact, they
said that this had been bargained long and hard and that each
side had given up things in order to reach an agreement on a
bill. The compul

..The compulsion behind this joint effort, I suppose,

was the fact that both management and labor war© interested in

preserving their rights to bargain on a voluntary bagig and
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the primary concern was to convince Congrass rhat hnsy did nu*~
>mpulsory arbittflfesss; 'chafe
have Interstate Com-aarce Commission review of wages and fc.aat
sort of thing, and that — and in order to convince Congress';of
that, they thought that they had to have very strong status a-.a-
measures for the protection ofthe public against railroad
strikes, because that ultimately was Congress8s pri-nasy in-
terest in the Railway Labor Act, in avoiding interruptions to
commerce:

0 Why is there a difference between 2 seventh and
Section 6 as far as status quo is concerned?

A Section 2 seventh is not a status quo section®
Section 2 se' :h accords, - you might say al effects to
collective bargaining agreements and, in fact, goes beyond that
to impose criminal sanction under the Railway Labor Act, a
violation of Section 2 seventh is made a crime, punishable
under prosecution by the United States Attorney.

Incidentally, it8s not true, although Court in Pitney
made this observation — it*s not true that a violation of
Section 6 is a crime, but perhaps — I assume that observation
was made because Courts have commonly tended to take the first
half of Section 5 and treat it as an extension of 2 seventh on
fcliis serving of notice, so that in many instances you will find
the Court talking about Section 6 when it's really 2 seventh

that is involved, and it is 2 seventh and 2 seventh only that
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was involved in Pitney, There was no Section 6 notice extant
in Pitney# but rather that, the union wag trying to enjoin the
trustees of the railroad company from changing things without
resorting to Section. 6 under notice procedure»

I think that the Williams case can hardly be con-
sidered determinative here# both on its facts and considerations
before the Court. Primarily it involved the question of the
railroad's obligations under the Fair Labor Standards Act. I
don't seey in analysing the facts# where the railroad made any
change in working conditions or wages. The puilsar porters
received the same pay or more after the Act went into effect ,xa
they had previously. Before# they just got their tips. Tit.
the railroad realised it had to comply with the Fair Labor
Standards Act so they said# "Well, if your tips don't scrisc it
up then we will give you enough above your tips to meet our
obligation. So, from the employees) point of view there was no
effective change in their working conditions at all.

Counsel for Petitioner has written to the courts
advising that they were in error in their contention -« or in
the statement that the organisation relied on Section 6.

Before I close I would very much like to direct —

Q There is a pretty square statement in Williams
about the way the Court read Section 6.

A There again$# it may be that the Court had this

sort of overlapping between the Section 6 and 2 seventh in mind,
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and meant that the Terminal Company did not have to serve the
Union with a Section 6 notice in order to make this charge in
the arrangercs-rh for bookkeeping on the wages.

In any event, some two years after this change was
made the parties signed a collective bargaining agreement which
did not even include the subject of wages. The parties were
clearly content to treat this’not as a bargaining matter but as
an argument about what the Fair Labor Standards Act required»
And of course, in any event, that is not something that the
parties could control by their bargaining. A statute of the
United States, of course, takes precedence over what’'s in the
bargaining agreement.

Just last week, Your Honors, the decision by the
Court of Appeals for the 5th Circuit came to my attention. It
was decided September 23rd, the National Airlines against the
Machinists, unofficially reported at 72 Labor Relations
Reference Manual 2294, which I would like to direct the Court’s
attention to without commenting on it, except for this, leading
into another case citation.

On two or three occasions in the course of this
opinion, the Fifth Circuit cited with approval the opinion of
Mr. Joseph Marshall, then sitting on the Court of Appeals for
the Second Circuit, in the case of the Rutland Railway Corpora-
tion against Brotherhood of Locomotive Engineers, which is

cited in all our .briefs here.
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I particularly would like to direct the Court's
attention to that dissenting opinion as a rather complete
statement and exposition of the position that we take in this
case.

MR. CHIEF JUSTICE BURGERs Thank you, Mr. Lyman.

Mr. Shea, you have just one minute left.

MR. SHEA: Unless the Court has questions, I dondt
have any rebuttal.

MR. CHIEF JUSTICE BURGER: I think not. The case is
submitted.

Mr. Shea, and Mr. Lyman, thank you for your sub-
missions.

(Whereupon, at 11:15 o'clock a.ra. tha oral argument

in this case was concluded)
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